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J-p a-p Baagumnp Terpos, pezosen npodecop,
Tlpaseu dakyarer ,,Hos Byrapckn Yuusepsurer™ Cotuja.
Tlpasen daxyarer ,,Ca. Ce. Kupin n Metroauj* Beaxo Tproso, Peny6auka Byrapuja

W3MEHEHUSITA B KOHCTHTYIHATA, MPEANIOCTABKA
3A H3BbPUIBAHE HA CbJEBHATA PED@OPMA

Ademparm: Cwnebrata pedopMa BCE NAaK MOXKE A3 CE OCHIIECTBH. BBIPEKH
CEPHO3HIA H OCHOBATENSH CKENTHUMIbM Y TONAMA 4acT OT iopHcTHTe B boharapus,
apryMeHTHTe Ha KOMTO H3INIEIKa, Ye 3ano4BaT 1a HATSKABAT B CHOPOBETE, A4 Ce NpoBenc
a3 tasd pediopMa HAN Ha ce OTNOXKH 32 HEM3BECTHO BPEME B 0BACLIETO.

Tpodaembt, cTpyBa MM € C€ nopaxia oT n30paHHs HauvHH 33 H3BLPIIBAHE HA
pedopmaTa, upes nameHenne B KOHCTHTYLHATA, KOIITO Ce OUEHABA KATO OMHT 33 3aMa3BaHE
Ha oudte Ha KpHTHuuTe OT Esponeiicius cbl03, HO HAMA A3 AOBENE [0 HUKAKBH
nonokuTeNHK pesynrati. Karo onut 3a 3ama3paHe HAa OMHTE CBbM ONEHHA H a3 nojgolHa
pedpopma B IOPEAHUE OT MATEPHANH, KbAETO N0APOGHO CbM ApPryMEHTHPa CXBALAHETO.

TTpaKkTHUECKH MOANOA, KOHTO 1a OueHH A0KoAko n3seHeHus B Korcrutymsara
MOYKE Ja JOnpHHece 3a M3BhpiBaHe Ha cwvieGuara pedopMa, CTpysa MH Ce H3HA4AHO
TpaGBa Aa monlepe MIMEXAY MPOTHBHHIMTE H IOMUIPHXHHUHTE Ha pedopmara oMesw,
KOHTO naAMar uurepec ot uwefinoro w3pbpwBane. 3alOTO HsAMa CMHCLA da ce
3a6ay;kaaBaMe, 4 OHE3H, KOMTO B KAHECTBOTO CH HAa CAYXHTEIH B aaMHHHCIpalusTa Ha
IBpHKABATA 1IMAT HAKAKBB [HTECPeC, HANpUMEp 4a 3ana3stT pabOTHHTE CH  MecTa,
caykeGHOTO CH MOAMKEHWE, 3aIUIATata, KOSTO NOAywasaT, Te HAMA Ha MUCAST 33
ABDKABHHA W Ha LAN0TO 06IeCTBO HHTEPEC OT Ta3u pedopMa, a 3a BLIMOXKHOTO HeiiHo
Bb3eHCTBHE BHPXY TEXHHS JIUCH HHIEPEC.

Bnipouem ToBa € W ofacHenuero 3a 0e3pasiudHero, © KOETO Owarapekire
rpawiann  HabnioAaBaT 1O MEUMHTC BHCOKONAPHHTE, HANBAHO HEAPryMEHTHpaHH
TBBPACHUS HA MOAWTHHHTE, 33 Doi3ara or peopMara B CbhiedHATa CHCTEMA, 3AIIOTO Te
CAMMTE HE BHIKIAT, C KAKBO M Kak Tasu pedopma e noaobpH M3KNOYHTENHO TRYAHNS H
crasauy Bee no-6e3HaneKieH KUBOT Ha TE3H FPaxaai.

Brarapckute rpakiadd MMar JOCTaTBYHO pPasBHT NPAKTHYECKH YCET, 3a Ja
OTTpaHMyaT OHOB3, KOETO HMA 3HAYeHHe M 32 TAX H 32 AbpKasaTa oT 0e3CMHCIHHHTE, ¢
KOHTO TIOJIMTHUHTE 'Y 32HAMaBAT OT MHOTO BpeMe. e fiCHO pa3dupatr, 4e Te3d cairo-
MOpTasgera Ha NApTHUTE M TEXHUTE MNHIACPH, Ha MpPaBUTENCTBATA B yIpapieHHe H B
OMO3ULA, HE €A HACOYEHM KbM HCTHHCKa pedopMa HA MPABHATA CHCTEMA, 4 HMMaT 32
eputicreena e Aa 3aGay:xnaBaT pLXOBOACTBOTO H opraHure Ha Espocbiosa, ue
yKasaHHsTa HM ce cnassar.tle no ocoBeso GonesneHara 3a bpiokcea Tema ¢ pedopmara B
6bJrapckara npasHa cucteMma, ce pafoTH yCHACHO, B 04AKBAHE HA CKOPDOLIHH H CEPHO3HM
TIONOAHTENHI PE3YITaTH.
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J-p Hukosna Tynangeckn
Penonen npodecop, Ipasen daryarer Jycruuujay Hpeu™
Vuupepsnrer ,,.Ca. Kupui n Mevonuj“ Cronje, Peny6anxa Makeaouuja

Hucruryrot nomnayBame u Herosata peduiexcuja
B3 NPABHATA CHIYPHOCT HA rpafannTe

Ancmparm: Tepmadcxuor  Gunocod Immanuel Kant (1724-1804), ananusupajiu  ja
AHATOMMJATA HA HHCTHTYTHTE AMHECTH]a H NOMIUTYBAbe, NO3HATH W NPHCYTHH YIHTE 04
HAjAPEBHH BPEMHILA, 3HACLIE 2 YKAXKE AEKa THE Ce CHU oA HajceH3WGHIHLTE Npasa Ha
Bnagerenor (cysepenot)! Fomemmre 3n0ymorpebH  BO  MMHATOTO — HampaBija  OX
MOMHNYBAILETO MOMWIHE AHCKYTaGHEH NpaBeH HHCTHTYT IHTO Gerie HECTOKO KPHTHKY BAH
04 crpasa Ba npocsetutenute (mocebuo Cesare Beccaria) M yxunar Bo ¢pautyckuor
pesonyuxoneped K3/1791. Viunypamero dopmanso Geuie 06pasnoxeno co uHeropara
1eca0BpasiiocT co naues0To Ha rnojgenda Ha BiacTa: co Hero wedor Ha H3BpLUIIATA BAACT
HHTEPBEHUPA BO eAHa cyAcka pabora. Cenax HHEIEH MOPEAOK HC MOXKEHIE HA A0ITA HATEKa
Jla ce oTkake ox osne Aama uHCTHTYTa. Ce pasdupa, W Hatamy OCTaHa NOTEeHIjanHaTa
MOKHOCT 3a 3n0ynorpeda Ha OBOj MHCTHTYT KOja LITO Moxe ja OHile MOTHBHpaua off
MOBEKE NMPHYHHY: NOJUTHYKH, JYKPATHBHH, PEBAHUIMCTHYKY UTH.

Coppemena MakenoHuja npewoT 3aroH 32 momuiysawe ro gomece Bo 2003
roauua  (,,Cayxben Becunk na PenyGnnka Makemonuja®, 6p.20 oa 02.04.1993 r.).
Koprycor Ha oBaa Jerucnariea € CTPYKTYDHPaH KOMIUIEMEHTADHHMTE: 3akou 3a
M3MEHYBawka U JONOAHYBaka Ha 3aKOHOT 3a nomMiutysawe of 2009 roauna (.,.CnyxGen
BecHAK Ha Perny@nnka Makenonuja™, 6p.12 on 28.01.2009 romuna) kako # co OflyKarTa Ha
Vcrasauot cya Ha PM on 2016 roxusa  (,,CayxGen BecHux Ha PeryGanxa Makenouuja”
Op. 70/1992). Bo excren3uBHUOT AMCKYPC O AKTHTE LITO ja perieMeTHpaar obaa Marepuja
Bierysaar ywre, YcraBor Ha PM, KpiHBHYHHOT 3aKOHHK U YIUTE HEKOJKY MOI3aKOHCKH
aKTH.

JlajT-MOTHBOT 32 aHamM3a Ha HHCTHTYTOT TIOMHAYBAHE OCBEH Ga3uuHaTa i NEpMaHEHTHA
aKageMCKa HHTPHTAHTHOCT, C€ HACTAHMTE NOBP3aHH CO HEOJAMHEMIHOTO MOMMAYBAILE HA
56 auna ox crpana #a Ilperceaatenor ma PM, r. I'. Msanos. MmeHo, He camo cTpyusaTa
TYKY W NOIMHPOKATa jaBHOCT JXECTOKO PEarHpaile Ha oBaa omwTa afosiMuuja Ha JAHLA KOU
wro a priori 6ea  CHOMEHYBAHH KaIKO M3BDUIMTEAH Ha TelkM KasHewu gena. Ke ce
ofHmeMe Ja rd AeTEKTHpaMe npasHiTe AedeKTH W WMATHKAUMH 0ff annnkauijara Ha
oBoj uHcraTyt! Ionea nen ox  jypucnpyzeHnujata (1OMatiHa ¥ CTpaHcka) OBQj NOTer ro
OLEHH Kaxko (IarpaHTHO HENOIMTYBARE HA ., AYXOT HA 3aKOHOT, @ HEKOH BHIOA H MHOTY
€NeMEHTH Ha 3aKoHckH OuTHja of noBeke kasHeHH Aeda. HaydHHOT ¥ CTPYHHHOT npucran
BO TPETHPAILETO HA OBA OpAlialke, BO ANCOIYTHA cMMcaa Ha 300poT, HHCHCTHpa Ha
ancTpaxupame O AHEBHATA NOJHTHKA 1 KakBa GHA0 NoNUTHYKATa MBQIyeHIIja

Kapunu 36opoeu: nosuiypate, aMHECTH]a, IIPABHA CHIYPHOCT.




J-p Aua [Tanoscka-/anepa.

penoses npotecop Ha [pasunot akyarer . Jyctununjau [Tpsn” o Cronje,
Vuusepsurer ,,.Ce. Kupun w Metoanj* — Cronje, PenyOauxa Maxezaouija
J-p Eaena laButkoBcka.

Jouent Ha ExonoMckuoT HHCTHTYT Bo Cronje,

Vuupepaurer ..Co. Kupun n Meroauj™ — Crorje, PenyGmixa Makeaouuja

YHOPABHO-CYJACKATA 3ALITHTA BO PENNYEIHKA MAKEJOHHJA
MOMEIY EBPOIICKHTE CTAHAAPAH H PEAJIHOCTA

Ancmpars: {lpeaver Ha aHany3a BO OBOj TPYA CE NPAiLAmbaTa KOH C¢ OJHECYBaar Ha
Pa3BOjOT Ha ¥IIPABHOTO CYACTBO BO PenyOnnka MakeoHHja, NPeaMeETOT Ha O4y4yBalbe BO
VIIPaBHO-CYACKATa [OCTANKA, OBJIACTYBAWKATA HA CYAOT NPU OAAVUYBAIE BO YOPABHUTE
CTIOPOBH If NIPABHATE CPEACTBA KOH ce ynoTpebyBaar BO ynpaBHo-cyAckara sawrura. [lpn
TOa, OCHOBHATA 1ICH Ha TPYAOT € Ja NPHKAXKEME KaKBa ¢ coctojbaTa BO YNPABHOTO CYIACTBO
Bo Peny6imka Makenounuja de lege lata u de lege ferenda Tpruysajku oa (aktoT Aeka Bo
PenyGnnka Maxenonuja BeKe JeceT TOAHHH NOCTOH NoceBHO YNpaBHO-CYCTBO ke YRakeMe
Ha OCHOBHMTE NPUANOOHBKH. HO H HEIOCAEAHOCTHIE CO KOH CE COOMYBa YIIPAaBHO-CYACKATa
rmocranka. FIMEHO, KOHCEKBETHO Ha Toa fAeka Peny6avka MakeaoHnja e 3emja koja
HpeTeHAHpa 3a Biie3 BO Esponckara yHuja, 1aa Beke CO ASHUCHUM € BO CNPOBCAYBAE HA
OAPCNCHH HOPMATHBHH W HHCTHTYHHOHAAHM pedOpMH BO COFJECHOCT CO OCHOBHHTIC
epporicky speaHocTH. OTTYKa, HEMHHOBHO € W YCOINAaCyBamero Hi YNpPaBHO-CYACKATA
AOCTANKA CO CBPOTICKUTE NPHHUHOM M CTaHAApAH 32 YNpaBHO-CYICKATA 3aITHTA.
CieACTBEHO HA 0B3, BO OBOj TPYA K& YKAKEME Ha HEKOH O HOBHHHTE H NPenopaku ko Ou
Tpebano Ja ce mpe3eMarT BO YNPABHOTO CYACTBO, CO Led 0 eAHa CTpaHa, Aa noGueme
peanHa, edukacHara, e)eKTHBHA ¥ HE32BHCHA YNPaBHO-CYACKa KOHTPO/A HAJ OpraHHTe Ha
jarHa aAMUHHCTpalMja KOM HMaaT jaBHM OBAACTYBAWA A3 OXAYYYBAAT BO KOHKDETHH
ynpaBHM padoTH, a OA ApYra CTPaHA YNPaBHOTO CYACTBO Ja NPETCTAaByBa BHCTHHCKR
rapasuija Ha GCTBApYBAILE HA MPHHIHIOT HA 3aKOHHTOCT H 3aiUTHTA Ha Npasara H
uHTepecHTe Ha (JHIMYKHTE U HPABHHTE LA O AKTHTE HA YNIPABATA,

KJI}«"UH! 36()17001{-‘ yrpasno CyuCTBO, prZlBCH cyva, B yrpased CYI, KOHCHYEH YIpaBeH
aKT, YIIPaBHO-CYHCKA NMOCTANKaA.
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Elena Davitkovska, PhD
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ADMINISTRATIVE-JUDICIAL PROTECTION IN THE REPUBLIC OF
MACEDONIA BETWEEN EUROPIAN STANDARDS AND REALITY

Abstract: The subject of analysis of this paper are the issues concerning the development of
the administrative judiciary in the Republic of Macedonia, the subject of decisions in
administrative proceedings, the powers of the court in deciding administrative disputes and
the remedies used for administrative judicial protection. Bearing that in mind, the main goal
of the paper is to present the situation in the administrative judiciary in the Republic of
Macedonia de lege lata and de lege ferenda. Based on the fact that in the Republic of
Macedonia there is a separate administrative judiciary for ten years already we will point out
the basic benefits, but also and inconsistencies that have been faced in the administrative
judieial proceedings. The Republic of Macedonia, due to its aspirations to join the European
Union, is in the process of implementation of certain legislative and institutional reforms for
decades so far. These reforms are in line with the fundamental European values. Because of
this, it is necessary to harmonize the administrative judicial procedure with the European
standards on the same matter, Consequently, in this paper we will present some of the
novelties and recommendations that should be taken into account in order to, on one hand
get a real, efficient, effective and independent administrative judicial controf over the public
authorities which decide on specific administrative matters, and make the administrative
judiciary a real guarantee for achieving the principle of legality and protection of the rights
and interests of natural and legal persons from the acts of the administration, on the other.
Key words: administrative judiciary, Administrative Court, Higher Administrative Court, the
final administrative act, administrative judicial procedure.




J-p Jdejas Muuxosug,
Pexosen npodecop, IpaseH daxyater ,, Jyctunujan [Ipen™,
Vausepsurer ,,Co.Knpun 1 Merognj™ Cromnje, PenyGnuka Makesoninja

CTRT)’COT Ha emﬁpuonor BO COBpeMEHHTE 3AK0OHOAABCTBA

Ancmparxm: Tlpasuuot craryc Ha eMODHOHHTE, KOM ce pesyniTar Ha (epTainsaunjara in
Vitro DpeAu3sBHKYBA CEPHOIHH pACHpaBH BO  HAy4HATA JaBHOCT U BO COBPEMEHHTE
3aKOHOAABCTEA, NOPAiM TOA INTO € MOBP3aH CO KOMILUIEKCHH MOPaiHH, €THYKY i TIPABHU
nuaemH. Bo 0BO TPy, aBTOPOT YKAKYBA AeKa NPH PErYAHPAHETO HA NPABHHOT CTATYC HA
eMGpHOHUTE, 3aKOHOAABIMTE CE COOYYBAAT CO ABE OCHOBHM Upaluama. [IpBoTO € nosp3aHo
CO JMIIEMATa Jany Aa ce IO3BOJIH EKCHEPHMEHTHPamETO €O YOBCKOBHTE eMOPHORH, H MO
KOH YCAOBH. 4 BTOPOTO € HOBP3afio CO JileMara Koj HMa Npaso Ja peuiasa 3a cyA0HuaTa Ha
saMp3HaruTe cMOpuoHu. Bo TpyZIOT aBTOPOT TH aHAAH3UPA CHOKCHHTC NPABHH M CTHIKY
npoGaeMil Co KO Ce Co0UyBaar 3aKOHOAABLIITE HPH PEryIHPamLeTo Ha NPABHHOT CTATYC Ha
emOpuonure, OcBen TOA, aBTOPOT ZaBa MpeErjieA Ha HajIHauajHATE CYACKA OLIYKH Ha
cyaosute 8o Espona u Bo CAJl xoH ce 0aHecYBaar Ha CTaTycoT Ha eMOpHOHOT, aHanu3a Ha
TMO3HAYAJHATE CTHYKH JHACMH ITOBP3aHil €O TPETMAHOT Ha eMOpPHOHOT, Kako H nperiel Ha
crasoBuTe Ha porosies Gpoj €THUKH KOMHTETH BO OZHOC Ha CTarycor Ha emOpHoHOT.
Tlokpaj oBa, aBTOpOT AaBa NPHKA3 M Ha VPEIYBawero Ha CTaTycot Ha eMOpHOHOT BO
norofem Opoj cOBpeMeHH 3aKOHOAABCTBA, KAKO M Nperie] Ha Haj3HauajHUTE MelyHapOAHI
JOKYMEHTH KO CC OJHECYBaaT Ha YPEAYBAWETO Ha craTycoT Ha emOpuoHoT. Ha kpajor, Bo
TPYAOT Ce AaBa aHajli3a Ha PEHICHHjaTa 32 NPaBHHOT CTATYC Ha eMOPHOHOT NPEABHAEHH BO
MaKeROHCKHOT 3akoH 32 OHOMEeNMUHNCKH NOTHOMOrHATO OfLloAYBale H Ce /Japaar
PENA03N 32 HIMEHH H NONONIHYBaHA Ha MAKeOHCKOTO 3aKOHO1aBCTBa co uito Tpeba aa ce
HAJAMHHAT OZPEACHH C1aG0CTH Ha NOCTOJHHTE 3aKOHCKH PellcHIja.

Kayunu 300poeu: GWOMCHHUMHCKY FOTIOMOTHATO ONIOAYBAiLE, NPABHHOT CTATyC Ha
eMOPHOHOT, HH BUTPo (lepTim3atija.
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Dejan Mickovik PhD,
Full professor, Faculty of Law “Iustinianus Primus” Skopje
Universty “Ss Cyril and Methodius”, Skopje, Republic of Macedonia

The status of the embryo in modern legislations

Abstract: The legal status of embryos resulting from in vitro fertilization causes serious
debate in the scientific community and in modern legislation, because it is associated with a
complex moral, ethical and legal dilemmas. In the paper, the author points out that the
regulation of the legal status of embryos confronts the legislators with two major issues. The
first is related to the dilemma of whether to allow experimentation on human embryos and
under what conditions, and the second is related to the dilemma about the persons who may
decide the fate of frozen embryos. In this paper the author analyzes the complex legal and
ethical issues facing lawmakers in regulating the legal status of embryos. Furthermore, the
author provides an overview of the most important judicial decisions of the courts in Europe
and the United States conceming the status of the embryo. In the article the author provides
an analysis of significant ethical dilemmas associated with the treatment of the embryo, and
an overview of the views of many ethical committees on the status of the embryo. In
addition, the anthor outlines the regulation of the status of the embryo in most modern
legislation, and a summary of the most important international documents concerning the
regulation of the status of the embryo. The paper provides an analysis of the status of the
embryo in Macedonian law on biomedical assisted fertilization and makes proposals for
amendments of the Macedonian legislation in order to overcome certain weaknesses of the
existing legislation.

Key words: biomedical assisted reproduction, legal status of embryo, in vitro fertilization.




H-p Toun [deckocku. Pegosen npodecop, Ipasen dakyarer “Jycrnunjan Ipeu® so Cronije,
Vuusepaurer ,,Ca. Kupus 1 Meronuj”, PenyGauka Makeaonuja
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Yunpepanrer ,,Ca. Kupna n Meroauj“, Peny6anxka Makenonuja

TPABHATA CHI'YPHOCT HACHIPOTH ®JIEKCHBHJIHOCTA BO
ME[YHAPOAHOTO CEMEJHO MPABO

Ancmpakm: Bo cute omwrectsa, Tpasoto € (OPMYNHPAHO, HHTEPOPETHPAHO K
CIIPOBENEHO: NOCTOJaT 3AKOHH M CYAOBH KOM Ce IpiKar 3a Toa. Kaj cemejuuTe oanocy xaj
KOH C¢ [0jaBH CTPAHCKH €EMEHT (KAKO Ha MpHMep: CKIY4YBame Ha Opak BO CTPAHCTBO,
CkAydyBame Ha Opak nomefy IpkapjanH Ha PasiifHH A[KABH, pa3so] Ha Opak Bo
CTPANCTBO, Pa3BOX Ha Opak ckiyuen momely ApKaBjand lia Paznuuiyd ApKapH), npen
MCPUTOPHO Aa CC OAJIY4H 32 NpaBaTa H OOBPCKHMTE KOM MocTOjarT moMely cyBjekTiTe Ha
CEMEjHO-NIPABHHOT OAHOC, TIOTPECHO € Ja Ce ONpeAei MepoIaBHOTO NPABo CIOPEd Koe ke
e LieHaT CUTE Opallatha Ko Ce [10CTaByBaart.

Ce pocraByBa Npalamero, KAKO [a CE PEWH BEKe HACTANATHOT CyAMp Ha
saxonute? Momuocta 3a u30ErAyBaibe Ha HACTAHYBaibe HA CYAMP Ha 3aKOHUTE ©
HEBO3MOKHO Aa OHAe nocTHrHara. 3a Ja ce CyyH T0d, NoTpedio e Ja ce OHEBOIMOKU
CKIty*yBare Ha GPAKkoBH BO CTPAHCTBO, 3adpana 3a ckiy4ysate Ha Gpax nomely aApsxasjaay
HA PA3ANYHH JPKABH, OAHOCHO 1A CE OTCTPAHH CEKOjd MOKHOCT 34 1I0jaB2 HA CTPRHCKH
eAEMEHET BO CACH IPHBATHO NPABEH. @ CO TOA i CEMEJHO NPABEH OIHOC, CO ONPABAYDALE 32
TnoCTOSIe HR CHAGH jaBeH MHTepec. JleHec, 3HAYAjHA KAPAKTEPHCTHKE HA COBpeMeHaTa
auanu3a 1a npasara € HacoMeHa TOKMY KOM KPHTHKH HAa HACTOjYBAILETO 34 3alNTHTA Ha
JaBHMOT HHTEpEC BO ONPABAYBAISATA HA 3AKOHCKHTE PEILCHHja.

Ha Toj Hauun nactaHysa mnoTpebata 3a pelLaBame HA PA3HHTE CICUMQHYHH
BUJOBI Ha CYAHP Ha 3akoHMTE, Hite, HAUIETO BHIMaHHE BO 0BOj TPYA ke Fo NOCRETHME Ha
PCIIABAILETO HA CYAHPOT HA 3AKOHHTE Kaj HEKOH BHAOBH HA CEMEJHONPABHH OAHOCH
(cxnytyBamero Ha GpakoT ¥ Pa3poAOT Ha GPAKOT), OpEKy AHATM3A HA ABATA KOHLUEITTa BP3
KOUl 11041182 MelYHAPOAHOTO TIPHBATHO MPABO, 4 CO TOA ¥ MelYHAPOAHOTO CEMEJHO NpaBo —
1paBHaTa CUrypHocT i rekcHbunHocTa.

Knyunu 360pogu: npasna curypuoct, (ekCHOMWIHOCT, MCfYHAPOLHO MPUBATHO [IPABO,
MelYHapOIHO CEMEJHO IPABO, CYIHP HA 3aKOHHTE.
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Dr. sc. Marko Bevanda, izvanredni profesor
Pravni fakultet Sveugilidta u Mostaru, Bosna i Hercegovina

Gradanskopravaa odgovornost za povredu prava na zatitu
osobnih zdravstvenih podataka

Apstrakt: Pravo na zaStitu osobnih zdravstvenih podataka sadrzanoje u nizu medunarodnih i
nacionalnih pravnih dokumenata. Neopravdano, protupravno objavijivanje osobnih
zdravstvenih podataka moZeprouzrogiti povredu imovinskih i osobnih neimovinskih dobara
osobe &iji su zdravstveni podaci objavljeni, te dovesti do nastanka odnosa odgovomosti za
Stetu.

Rad analizirapravnu osnovu, pretpostavke jopseg odgovornosti za Stetu prouzrodenu
objavljivanjem osobnih zdravstvenih podataka. Prikazani su i najznatajniji pravni izvori iz
podrugja zaStite osobnih zdravstvenih podataka u pravu Europske unije i nekim nacionalnim
pravima i relevantna sudska praksa u usporednom pravu, ukljutivo praksu Suda Europske
unije i Europskog suda za ljudska prava.

Kljucne rijeci: osobni zdravstveni podaci, odgovornost za 3tetu, prava pacijenta, zastita
asobnih zdravstvenih podataka.

Marko Bevanda, PhD, associate professor
Faculty of Law, University of Mostar, Bosnia and Herzegovina

Civil Liability for Violation of the Right to Personal Health Data Protecﬁon

Abstract:The right to the protection of personal health data is a right enshrined in numerous
international and national legal documents. Unjustified, unlawful disclosure of personal
health data may result in the violation of material and personal non-material goods of the
individual whose health data dxsuloscd and lead to the development of legal relationship of
liability for damages.

The article contains an analysis of legal basis, conditions for and limits of liability for
damage arisen from the violation of the right to personal health data protection. This paper
provides an overview of the most imporiant legal sources in the protection of the personal
health data in the European Union law and some national laws and relevant comparative

case law and case law of the Court of the European Union and the European Court of

Human Rights.
Key words: personal health data, liability for damage, patient rights, personal health data
protection
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Tpod. 2-p Anexcanapa Jleanocka - Tpernadinona
Tlpasen dakyrer Jycruunjau [Ipeu — Crornje
Vuusepsuret ,,Ce.Kupun n Metoanj™ PenyBnuka Makenonuja

YJOI'ATA HA COBETOT HA EBPOITA BO BOPBATA IIPOTHB TPTOBHJATA
CO YOBEYKH OPTAHH

Ancmpaxm: Tprosnjara co 40BEYKH OPraHH H TKHB&E NPETCTABYBA CEPHOICH KPHMMHHANEH
theHoMen, kO] YecTo ce NojaByBa BO 00MHK HA TPAHCHAUHOHAIEH OPraHH3NPAH KPHMUHAL.
Heropara nojasa ce MHTEH3HBHPA CO PA3BOjOT Ha TpAHCIUIAHTALHCKATa Hayka, ocobeHo co
nojaBata §a UMYIOCYNPECANTOT LMKIOCOOPHH KOj TpancmiauTaudjaTa Ha opranp ja
[PCTBOPHI BO UIHPOKO IPHMCHYBAHA H YCCHIHA TCPAIeBTCKA MCTOAA.

KpuamuHaioT Ha TProsHja co OpraHH e WHPOKO NOBP3aH H €O AeHIMTOT Ha Oprauyd 3a
TpaHCONAHTALIjATa HACOPOTH HOATHTE JIMCTH HA 4eKatke 11 YUITe HMOZOATOTO BPeMe Ha
YeKatbe.

Wmajku rO npeaBui HaBEACHOTO, JAPKABHTC WHPYM CBETOT [pe3cioa 3HAYAjH
3aKOHONABHM aKTHBHOCTH HMa (QopcHpame Ha KagaBepuuuara TpaHCINAHTAMHja
(TpaHCTA@HTAUMiE OA DOYHHATH NHOA), KAKO H Ha Me{yHapOoOHATA HHCTHTYLHOHANHA
copaGoTKa BO pasMeHa Ha PACTIONOKIIHBHTE OPraHH 3a npecajiysatse.

W nokpaj Toa. Tprosijara co oprasn ocTasa aa HMae ceprHO3HEH Npenn3BUK. 610 Kako uen
O TProBHjata co Ayl'e reHEepaiHO, KHAHANHPAMETO AELa HANl KaKo CaMOCTOEH OOJIHK Ha
kpumunan. Ho, decru ce cayyauTe xora Jyfero HajuecTo O er3HUCTEHLMjaIu OPHYHHH
CAAH I'M [IPOABAAT CBOMTE OPraHu.

Coperor va EBpona ncueHHn HaHasaa yCrelHO I'M ICTCKTHPa ClyualTe Ha TProsija co
Oprasy ¥ MOKpaj HH3aTA AHCKYCHH, CTYIHI, TpPeropaki, MHCHCHA H CHMHO, HA OBOj
npoGaeM MyHYLHO3HO c€ ocBpHa HajupBuH Bo Honoauurenmior ITporkon Ko
Kousenumjara 3a 1oBekoBH fnpasa # OHOMEAMLMHEATA 32 TPAHCIUIAHTALM]a HA Opraui, a Bo
2015 roauna o Caurjaro ne Komnocrena, ja noxece u KonseHmjara OpoTHB TProsujata
€O OpraHu.

Osaa KosnseHwija ¥Ma 32 He Ja ja KpHMHRUIH3IPa TPIOBHjaTa CO OPraHH Koja He € JeN o
Tprosujata co xyfe (Ouzejkn Taxkeuor 00iuMK BeKe € KasiMB), Ja M HHKDHMEHHPA
AejCTBHjaTa Ha MOCPEAYBAME BO NpPOAABAKETO M KYNYBAILETO HA OPraHH 3a (UBAHCHCKH
HEMH, KAaKO M M3BEAYBAIbECTO HA MCAMUMHCKHMTE HHICPBEHUHH BO BaKOB [POTHBIIPABEH
ofaMk Ha TpamconaHTandja ¥ na ce (JOKycnpa 04 TIOHHAKOBR aroi Bp3 MpaularkerTo Ha
3aUTHTATA Ha KPTBHTE.
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Aleksandra Deanoska - -Trendafilova, PhD
Associate professor, Faculty of Law , Justinianus Primus™ - Skopje
University .,Ss. Cyril and Methodius* Republic of Macedonia

THE ROLE OF THE COUNCIL OF EUROPE IN THE FIGHT AGAINST THE
TRAFFICKING IN HUMAN ORGANS

Abstract:Trafficking in human organs and tissues is a serious criminal phenomenon, which
often appears in the form of transnational organized crime. Its appearance has been
intensified by the development of the transplantation science, especially with the discovery
of the immunosuppressant cyclosporine which turned the organ transplantation into widely
used and successful therapeutic method.

The crime of organ trafficking is widely connected to the deficit of organs for
transplantation versus the long waiting lists and even longer waiting time.

Given the above, countries worldwide have taken significant legislative activities of forcing
the cadaveric transplantation (transplantation from deceased persons), as well as
international institutional cooperation in the exchange of available organs for
transplantation.

Nevertheless, the human organs trafficking remained to be serious challenge either as part of
human trafficking generally, kidnapping children or as an independent form of crime. But
frequent are also the cases when people mostly from existential reasons sell their organs.
Council of Europe for decades successfully detected cases of organ trafficking and despite a
series of discussions, studies, recommendations, opinions, etc., this problem was referred in
details firstly in the Additional Protocol to the Convention Human Rights and Biomedicine
for organ transplantation, and in 2015 in Santiago de Compostela, the Convennon against
organ trafficking has been adopted.

This Convention aims to criminalize organ trafficking which is not part of human trafficking
(because this form is already punishable), then to criminalize acts of mediation in the sale
and purchase of organs for financial goals as well as performance of medical interventions
in such an unlawful form of transplantation and focus from a different angle on the issue of
protection of victims.
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Ji-p Menuna Ipuso,
Boupeneu npoadiecop, [Tpasen daxyater “Jycrunujad Hpsu®,
Vuusepsurer ,.Ca. Kupua i Meroanj”, Cronje, Peny6mika Makeaosuja

HoBuoT npucran KoH NPHHLHIOT HA BIANESH-E HA NPABOTO BO PAMKHTE HA
AOJHTHKATA HA yeaoseHocT Ha Esponckata Yanja koo 3emjure oa 3anaguuor
bankax

Ancmparn: ASTOPOT r0 aHaIM3upa NPHHUKIOT HA BiANEEHE HA NPAROTO BO PAMKMIC Ha
coppeMeHara NoAWTHKA Ha ycnoBeHocT Ha EY xon seMjute on 3anaaunor baikan. 3a taa
Hen, HampaBeRa e cunopeala co ABa UPHMEPH 04 CKOPEUTHATA HMCTOPH]ja;COBPEMEHHOT
npueTane, oA eAHL CTPAHA,CHOPEASH CO TIONHTHKATA HA YCAOBEHOCT KOja € MPHMEHETa BO
caydajor Ha HCTouHOTO npommpyeame Ha EY (1993-2004), a om apyra crpaua, co
MOMMTHKATA HA YCAOBEHOCT NPHMEHATA BO KOHTEKCTOT Ha “PernoHanHuor npuctan™sa EY
ko 3anagudor Bankau (1996-1999). Amanu3ataro OBO3MOMYBAa MAEHTH(IHKYBAILETO HA
eNEMEHTHTE HA NPHMEHATA HA IPHHIMIOT Ha BAAXECHE HA NPaBOTO KOH TApaHTHpaar
OBHCOK CTEINEH Ha HCHIONHYBALE Ha OBO] YCJIOB O CTPAHA HA 3EMjHTE HA KOH CE ORHECYBA.
WerpaxysaibeTo ce HAZ0BP3YBa Ha NOCTOSYKATA IHTEPATYPA 33 NPHMEHATA HA IPHHIHTIOT
Ha BAAZEEILETO 1ia TIPABOTO BO PAMKHTE HA NOAMTHKATA la ycsosenoct na EV npu
HCTOMHOTO TNpOHIAPYBAME, Bp3 AHAIM3E HA HOKYMEHTHTE HITAZend Oi cTpaua Ha
HHCTHTYUMHTE Ha EV. Kako ¥ Ha AOKYMEHTHTE H3/aHeHH OF CTPaHA HA PEIEBAHTHMTE
HHCTMTYLMH BO 3emjiTe oA 3anaaHnoT bankan.

Kayunu 36oposu: yvenoseroct Ha EY; npommpysawe sa EVY; 3ananeu Bankan; snaseeme
Ha npasoTo; Maxeaoxuja
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Melina Grizo, PhD,
Assaciate Professor, Faculty of Law ‘Tustinianus Primus’,
University Ss. Cyril and Methodius, Skopje, Republic of Macedoma

The new approach toward the principle of rule of law in the framework of the
European Union conditionality toward the states from the Western Balkans

Abstract: The paper is focused on the analysis of the principle of rule of law in the context
of the contemporary EU conditionality policy toward the states of the Western Balkans. For
that purpose, the author relies on comparisons with two cases drawn from the recent history;
the contemporary approach is. on the one hand, compared to the conditionality applied in the
case of the easternenlargement (1993-2004) and, on the other hand, to the conditionality
applied in the case of the policy of ‘Regional Approach’ toward the Western Balkans (1996-
1999). The analysis permits the identification of the elements of the principle of rule of law
which guarantee a higher degree of compliance by the concerned states. The research is
based on the existing literature concerning the application of this principle in the framework
of the castern enlargement, as well as on the analysis of the documents issued by the EU
institutions and the relevant institutions of the concerned states.

Keywords: EU conditionality-EUenlargement-Western Balkans-rule of law-Macedonia
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Ji-p Hsana lHymanoscka-CriacoBcka

Jouewnt na Ipasuuor Qaxynter Jycrunujas [psu” Bo Cromnje,

Vuusepsuareror ,,Cs. Kupun u Meronuj® — Cronje, Penydnnka Maxenonuja

Jnnn. npasuik Koncraurux butpakos

ITpoexren acucrent Bo LlenTapor 3a Mpekara Ha npasi# axkyiaTern Ha Jyroucrousa
Eppona (SEELS), ctynent na rop wikayc cryaus Ha [pasuuor daxyirer Jycruuijan
IMper* Bo Cronje, Yuusepaureror ..Co. Kupua u Meroanj™ — Crornje, Peny6auka
Maxkeaonuja

MEPEILE HA NEPOOPVMAHCHTE HA YIIPABHOTO CYACTBO BO
PEIIYBJHKA MAKEZOHHJIA

Ancmparcmn: Vmajin npeaBnx AeKa KBUIHTETHOTO YAPABHO CYACIBO HEHOCPEANO Bijae 1
ce OApa3syBa M Ha KBAJIMIECTOT Ha paldOTEH-E€TO HAa OpraHMTe H3 YNPaBaTa, KOHKPETHO
obeseBeaypae Ha 3aKOHHTOCT BO palOTEETO H aKTHTE Ha OPraHWTC Ha jaBHATA yNpasa,
KaKo M JeKa HABpeMeHa M BMCTHHCKa rapanidja 3a 3aiITHTZ HA YOBSKOBHTE IIPaBa W
oBBpCKE € OCHOBMATA 1eJl HAa YNPABHO-CYACKaTa 3alITHTA, CMETaMe Jieka e HeoNX0aHO BO
yopasHoTo cyarso Bo PenyGnuka Makenonnja na ce mpezeMar COONTBETHH MEPKH 3a
HCTOTO 14 ¢€ MOAH(HIHpE BO COTAACHOCT CO EBPONICKHTE NPHUHLHMH 32 YNPaBHOTO
CYACTBO, 4 CEKAKO M CO EBPOACKWTE CTAHAAPAM BO OMILTATa YApaBHATA MOCTAanKa, 3aT0a
mITo THe Tpeda Aa ce rieaaaTr kako enHa uemuHa. VIMeHo, 3a 3aKOHMTO HCROAHYBaHS Ha
cpouTe mipasa u O0BPCKM M 3AIUTHTA HA NPABHHTC MHTEPSCH 3a CTPaHKUTE ¢ noTpebua u
NpaBHYHA YIIpaBHa B MPABHYHA YNIPABHO CYICKA TIOCTanka, Koja Tpeda aa Guile BUCTHHCKH
KOHTPOOpP HAa 3aKOHHTOCTA BO YMPaBHATA [OCTANKa W rapaHT 3a [OYHTYBAME HA
APHHLMIIOT HA NpaBHa ApikaBa it BidZCEIbe 11d FIPaBO BO €AHA APXaBa. 3a 3HAUCHETO HA
VIIPaBHO-CYACKATa NOCTANKa roBopar H 6pojHH MelYHapOIHM AOKYMEHTH H NPENOPAKH co
KOH Ce YPeayBaar ojepeneHl MHCTHTYTH HAa YIpaBHO-cyAckara noctanka. Ho, oma mto e
HAUI TI0TECEH NPCAMET HAa ACTPaXKyBa-e BO OBOj TPYA € aHAiM3a Ha MCMONHYBAHETO HA
npunMnuTe Ha edmkacHocT, €)eKTHBHOCT M HE3aBHCHOCT Ha YNPABHOTO CYIACTBO BO
PenyGauxa MaxezonHja HH3 NpH3Ma Ha KOPHCTEH-€ Ha OAPEHEHH HHJMKATOPI CO KOH C&
DOTBPAYBA KOAKY HCTHTE HABHCTHHA CE OCTBAPYBAaT H KOH ce KiyuHHTE (JaKTOpH KOH
BAHjaaT Ha CTENECHOT Ha HHUBHATA JOCheaHa nMIuieMenTaunja. Hmeno, oBHe npaHUMng ce
HaeieHn Bo EY-paHr uictara ¢ Criopea HCTHTE C¢ LICHH Pa3sBOjOT HA TIPaBOCYACTBOTO BO
oflpejieH TpaBeH CHCTEM Ha ejHa Apxkana. [1a oTryka ¥ HUBHaTa npuMena ke O1ae rapant 3a
CTIpOBEAYBatLe Ha e)HKacHA. KBAIMTETHA H HE3aBICHA YNIPABHO CYCKA KOHTPONA.

Of CnpoBEIEHOTO HCTPAKYBamE Ke ce Aojae fo oarosop Ha OpojHu npawaiba KO ce
OAHECYBAAT HA HHCTHTYTHIC Ha YNpPaBHO-CYACKATa NMOCTANKa, a BOJCHO Ke ce JAajat u
OZPEICHH NPENOpPaKy 3a HAAMIHYBAE HA OAPEACHH HEROCAEAHOCTH U YCIOTAACYBAe CO
©BPOMNCKHTE CTAHAAPAY.

Kayunu 360posu: ynpaseH crop. HE3aBUCHOT, eUKACHOCT, e()eKTHBHOCT, Y IPaBeH Cya
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Ivana Sumanovska Spasovska, Phd

Assistant professor, Faculty of Law , lustinianus Primus™ Skopje

University .,Ss. Cyril and Methodius™ Skopje Republic of Macedonia

Konstantin Bitrakov,

Project assistant, SEELS, postgraduate student Faculty of Law ,,]ustinianus Primus™ Skopje
University ..Ss. Cyril and Methodius® Skopje Republic of Macedonia

ADMINISTRATIVE JUDICIARY PERFORMANCE MEASURING IN THE
REPUBLIC OF MACEDONIA

Abstract: The administrative judiciary and the quality of its work directly influence the
quality of the work of the administrative organs/bodies. It, moreover, provides legality in the
work and the acts of the bodies/organs of the public administration, and finally, brings about
timely and real guarantee for the protection of human rights, which is the essential aim of
the administrative judicial control as well. Therefore, we find that it is necessary to modify
the administrative judiciary in the Republic of Macedonia and to set it in line with the
European principles for administrative judicial control and general administrative
procedure’s standards as well, since they ought to be perceived as a whole. Namely, a just
administrative and administrative judicial procedure is the key prerequisite to fulfill the
parties” rights and obligations, and to protect their legal interests. It should provide for
supervision over the legality in the administrative procedure, and should be a guarantee for
the principle of legal state (Rechtsstaat) and the rule of law. Numerous international
documents and recommendations are also referring to certain institutes within the
administrative judicial procedure which is yet another confirmation of its importance.
However, in this paper we have narrowed the subject of analysis to the principles of
efficiency, effectiveness and independence and their implementation in the administrative
judiciary in the Republic of Macedonia. By using certain indicators, which are deemed as
essential for that purpose, we are going to illuminate whether these principles are
implemented and on which extend. The respective principles and indicators are used for the
purpose of the EU Justice Scoreboard, as to evaluate the level of development of the justice
system within the separate states. Thereby, their application in the Republic of Macedonia is
going to bring about the effectiveness, efficiency, quality and independence of the
administrative judicial control.

The research is going resolve many dilemmas in relation to the administrative
judicial procedure. Moreover, we are going to provide recommendations as to overcome
some inconsistencies and to comply with the European standards
Key words: administrative dispute. independence, efficiency, effectiveness, Administrative
Court
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H-p Muxaun Manues

10puauuecky hakyarer na Codiuiickn yimsepeurer ,,Co. Knnmenr Oxpuicku”. Codis,
PenyG:ka brarapus, A-p 4 XOHOPYBaH aCHCTEHT, ChiHs
Pailonen coa — Jynuuua, Peny6anka Boarapus

TIpoGaemir 1A OTHOCHTEAHOTO U pedieKcHoTo AeiicTBIE HA J0FOBOPA 30 CTPOIHTEICTEO
CbraacHo OBArapcKoTo Npaso ’

Abemparkm: Crarnsra € NOCBETCHA HA npaktaveckure npobnemu B bonarapus nps
NpABONPHAATAHETO M0 A€a, CBbP3AHHN C HEH3NBLAHEHHE HA NOSTH 3aXbIDKEHHS 110 JOTOBOPH
3a crpoureactso. [Tocaeaosarento € pasriejsasa ChUIHOCTTA ¥ npasHa ypeaba Ha A0roBopa
Ha crpouTeacTBO. ITocoueHH ca B3KOUEHHATA OT NPHHONANA 33 OTHOCHTEIHOTO AeiicTBue,
KOHTO ce Ha0nronaBat npu A0roBopa 3a crpouTeacTso. Jeraliano ca oScpaesn npHYnHKTe
3a pednekcHOTO AcHCTBHE Ha NOroBopa 3a CTPOMTEICTBO, YCTAHOBCHU B pasmopeabu or
3axona 3a ycTpoHCTBO Ha TEPHTOPHUATa. BHHMAHHE € OTAEAEHO M HA OTHOCHTENHOTO
JAeficTBite Ha JOroBOpa, KOraro ¢a HajiMlie BPEAHTE OT HEKauecTBEHO crponTeicTso. B kpas
€ HAIpaBeHo NMPEI0MKEHNC 33 YOLBEPIUICHCTRAHE Ha ACHCTBAILOTO 3aKOHOAATEACTBOTO.

Kmouoeu t)yﬂlll.‘ A0T0BOp 33 CTPOHTCICTBO, OTHOCHTENHO AeHcTBuE, pC(bSISKCHO nelcraue,
HEHU3ITBJIHEHHE, BPEAH, OTTOBOPHOCT.

Mihail Malchev, PhD
Faculty of Law, University “St. Kliment Ohridski” Sofia, Republic of Bulgaria, PhD and
Assistant Professor of Law, Regional Court — Dupnitsa. Republic of Bulgaria, Judge

Problems of the relative and reflex action of the construction contract under
Bulgarian law

Abstract: The article refers to the practical problems of the Bulgarian courts in civil cases,
related to default on legal obligations in construction contracts. Consistently are considered
the nature and rules of contract construction. Referred are exceptions to the principle of
relative effect that are observed in the construction contract. Detailed are discussed the
reasons for the reflex action of the construction contract. set out in the provisions of the Law
on Spatial Planning. Attention is paid to of the relative effect of the contract, when there are
damages of poor quality construction. In the end it is proposed to improvement of current
legislation.

Key words:  construction confract, relative effect, reflex action, default, damages,
responsibility. :
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D-r Hlija Vuk&evié,
Docent, Pravni fakultet Donja Gorica, . :
direktor Uprave za igre na srecu, Ministarstva finansija Crme Gore, Republika Crna Gora

NORME O TRANSFERNIM CIJENAMA PORESKOG SISTEMA CRNE GORE I
PRINCIP PRAVNE SIRGURNOSTI U KONTEKSTU PRAKSE SUDA PRAVDE
EVROPSKE UNIJE

Apstrakt: Na osnovu prakse Ustavnog suda Crne Gore garancija pravne sigurnosti
predstavlja posebnu dimenziju Sireg ustavnog natela vladavine prava. Ova garancija
pretpostavlja da pravna norma mora biti dostupna i predvidljiva za njene adresate, 4.
dovoljno odredena i precizna, te da oni mogu stvarno i konkretno mati svoja prava i
obaveze, odnosno predvidieti posljedice svog ponasanja. Norme o transfernim cijenama gine
jedan od osnovnih antievazinih mahanizama, &iji je cilj zadtita nacionalne poreske osnovice
od zloupotreha u pogledu vjetatkog transfera profita izmedu povezanih lica. Ovaj rad
predstavlja analizu uskladenosti normi o transfernim cijenama iz poreskog sistema Crne
Gore sa praksom Suda pravde Evropske unije u vezi sa principom pravne sigurnosti. Naime,
ova nadnacionalna sudska instanca je u svojoj praksi razvila posebne uslove koje
nacionalne antievazione norme moraju da ispunjavaju u kontekstu principa pravne sigurnosti
kako bi bile u skladu sa pravom Evropske unije. U tom pogledu, rad Ge pokazati da norme 0
transfernim cijenama iz poreskog sistema Crne Gore ne ispunjavaju kriterijum pravne
sigurnosti iz prakse Suda pravde Evropske unije.

Kiuéne redi: viadavina prava, transferne cene, poreski sistem.
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Ifija Vuk&evié, PhD

Assistant professor, Faculty of Law Donja Gorica,

Director. Administration for games of chance, Uprave za igre na sre¢u, Ministry of finance
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TRANSFER PRICES RULES FROM THE MONTENEGRIN TAX SYSTEM AND
THE PRINCIPLE OF LEGAL CERTAINTY IN THE CONTEXT OF CASE
PRACTICE OF THE COURT OF JUSTICE OF THE EUROPEAN UNION

Abstract: According the case practice of the Montenegrin Constitutional Court the guarantee
of legal certainty represents a special dimension of a broader constitutional principle of the
rule of law. The subject guarantee presume that a certain legal provision must be available
and foresceable to its addressees, namely, it must be sufficiently certain and precise, and that
they can be really aware of their rights and obligations and can foresee the consequences of
their behaviour. Transfer prices provisions represent one of the basic anti-evasion
mechanisms which goal is to protect the national tax base from abuses related to artificial
shifting of income between related persons. This article represents an analysis of
compatibility of transfer prices provisions from the Montenegrin tax system with the case
practice of the Court of Justice of the European Union related to the principle of legal
certainty. Namely. this supranational judicial instance in its case practice has developed
special requirements that national anti-evasion provisions must fulfilto be in line with EU
law, in the context of the principle of legal certainty. In that view, the article will show that
the Montenegrin transfer prices provision don’t fulfil the criterion of legal certainty from the
case practice of the Court of Justice of the European Union.

Key words: rule of law, trasfer prices, taxes system.
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Ji-p Toun [oprues,

AoueHt Ha Boewa akagemuja J['enepan Mmxauno Anocroncku”Cxonje, Peny6amnka
Maxeznouuja

M-p INoue Crounoscky,

CopaSoruux Ha Boena axanemuja ..[enepan Mixamno Anocroncka™ Cromje, Peny6muka
Maxenonuja

‘{oaexomne HapaBa HH3 APH3MATA Ha NOJANIHCKO paﬁ()TeH;e

Ancmpaxny: TloudTyBameTo Ha 4YopekosuTe CAODONM H TpaBa, KOH C& COAPKAHH BO
OasuunnTe MefyHADOAHH MpPABHM aKTH, NPETCTABYBA HAjCYWTECTBEHHOT OCHOBEH
KPHTEPHYM Bp3 KOj CE 3aCHOBA ITIOCTOCHETO HA JCHELIHATA COBPEMEHA ApKaBa M
BNIAJEEELETO Ha TIPABOTO BO Hea.

HopexosuTe c;106018 M NpaBa KAKO CTAHAAPAH MOPA Ja Ce NOYHTYRAAT M 14 Ce COAPKAHH
BO cute c(lepy Ha CEKOjIMHEBHOTO HOBCKOBO JKMBECH:E BO Apikasara d Taa Tpeba aa ru
NPOMOBHPA I TAPAHTHpA KAKO HEJ3MHA OCHOBHA OOBpCKa cripema rpafamupor. Tpeba na
oGeabesar UHCTDYMENTH H MEXRHHIMH 33 HHBHA 3alrTHT2, 0COGEHO TaMy Kaje lITo ce
HAJOCETANBY H HAjNIONAOAHH HA NOBDEAH, & TOR € BO TOAHLHCKATA NOCTANKA,

Tlonuuwmekure opranu Bo cBojata paboTa ce eAMHCTBEHH APKABHH OPrasd KOM HMaaT
3aKOHCKM OBAACTYBalbad Ja MOCTANYBAaaT, Aa I'M OrpaHMYYBAaaT M A2 HM M OA3EMaaT
OCHOBHHTE 40BEKOBH NpABA i CHOOONH Ha rpafaHuTe, a BO PAMKATE Ha NOCTAMYBAETO H
OCTBAPYBALETO HA CBOMTE palOTHM 3azaud M 0OBPCKH H BO COTVIACHOCT ¢O YCTasoT M
3aKOHNTE.

Osoj Tpya ke OBO3MOKH NOZ0GPO 32MO3HABARE HA (JEHOMEHOT HA 3HAYEHETO If BAXKHOCTA
O MOYHTYBRILETO HA YOBEKOBHTE IIpasa H cno00A¥ BO MOAMUMCKATA MOCTANKA M Ke
NOMOTHE 33 COIVICAYBAmE HA OCHOBHHUTE TIpOGNEMH M H3HAO[amE AXCKBATHH pElleHHja BO
(opMHPamETO HA EBEHTYANHH WAHH aKTHBHOCTH O 0Baa obnact.

Knyuuu 30’0poau: HOBCKOBH NPABA, NOAHLMCKH OBAACTYBALA, MONHIHCKO paﬁm‘eu,e, paBo,
3AKOH, KOIEKC.
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The Human Rights in the Light of the Police Work

Abstract: Respect for human rights and freedoms contained in the basic international legal
acts, is the most essential basic criterion upon which is based the existence of today's
modern state and the rule of law in it. ’
Human rights and freedoms as standards must be respected and included in all aspects of
everyday human life in the country and it should promote and ensure as its primary
obligation to the citizen. Should provide tools and mechanisms for their protection,
especially where they are more sensitive and susceptible 1o damage, and il is in police
procedure.

Law enforcement authorities in their work are the only public bodies which have legal
power to act to limit and to take away basic human rights and freedoms, within the treatment
and exercise their duties and responsibilities in accordance with the Constitution and laws.
This work will enable better understanding of the phenomenon of the meaning and
importance of human rights and frecdoms in police procedure and will help understanding
of the underlying problems and finding adequate solutions to the formation of any future
activities in this area.

Keywords: human rights, police powers, policing, law. statute, code.
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J-p Hosax Kperuh,
Acucrent, [Tpasuu daxyarer, Yausepsurera y Hunry, PerryGmixa Cpbija

Y KOJOJ MEPH NPOTIHCH O HY)KHOM HACJIEBHBALY YIPOXKABAJY
MPABHY CHT'YPHOCT OCTABHOYEBHX NTOKJIOHOMIPHMALIA?

Anemparm: HacnenxonpasHe peryiie koje ypeljyjy HyaHO HacaeljuBabe KOHCTPYHCAHE CY
FAKO [1a NPEBACXOHO ITHTE HHTEPECE HYKHHX Haceanuka. Kana je uyxuu seo nospehen
MOKJOHIMA, NMPORHCAH je KPyr NOKJAOHA M3 KOJUX CE HYXHH AE0 HAMHpYje, U HAYUH
IEroBOr HaMHpema. Y pagy ayTop, Kpo3 YIIOpeNHONpaBHY aHaiuly 3aKOHCKHX pellena
KOja PEryIMITY OAFOBOPHOCT HOKIOHONPHMALA 33 M3MHpERE HYKHOI Aefa, HACTOjH Aa
carnena Aa JW ce M ¥ Kojoj mMepH nocrojelinyM peliehHMa yrpokasa rpasHa CHrypHOCT
noknoHonpaMala, OyayhH da OHE, Y LWBY HaMApPersa HYXHOP JEna, MOy OCTarTH Ges
BPEHOCTH OHOTA IITO Cy GECTEPETHO CTEKNH FOAHHAMA HAKOH WITO CY TIPHMMIIH TIOKAOH.
Caakako, YuTaB npoGjeM ayTop NOCMATPA H KDO3 NPH3MY 3AMITHTE HHTEPECA HYKHHX
HAC/CAHMKA, K0 NPUMADHOT IPUALMAA, TC CE ¥ Paly M3HOCE HAGje o ToMme Kkoje Gu peiene
6o HajuesdcxoaHuje Aa ce ocTeapH Oananc HM3Mel)y sauitaTe MHIEpeca HYKHUX
HACNENHHKA C jeHE CTpaHE, B MOKJICHOUpPHMANA, C APYTe CTpaHe, ¥ THMe o0e30erH BHIIH
CTEMNeH NpaBHe CHIYPHOCTH 3a NOKIOHONPUMUE.

Kayune. pequ: HyxHu 70, HyKHU HACACAHMIN, MOKJIOHYH, NOKNOHOUPMMLM, MPaBHA
CHIYPHOCT.

Novak Krsti¢, LL.D.
Assistant, Faculty of Law, University of Ni§
Republic of Serbia

TO WHAT EXTENT THE COMPULSORY SUCCESSION PROVISIONS
THREATEN LEGAL CERTAINTY OF DECEDENT'S DONEES?

Abstract: Succession provisions that regulate compulsory succession are constructed
primarily to protect the interests of compulsory heirs. When compulsory portion is violated
by the gifts, the law prescribes from which gifis, and from which order among them, it
should be settled. In this paper, through comparative analysis of legal solutions that regulate
doness’ Hability for the compulsory portion settlement, the author tries to observe whether
existing regulation jeopardize legal certainty of the donmees and in what extent. That’s
because if denees should pay the compulsory portion or return the gifts, they could loose all
the value of what they gratuitously received, years after they received gifts. Certainly, the
whole problem author considers through protection of compulsory heirs, as main principle.
Therefore, author expresses ideas about the solutions that could most appropriately establish
the balance between protection of the compulsory heirs® interests, from one side, and
dgnees’ interests, from the other, and provide higher degree od donees’ legal certainty.

Key words: compulsory portion, compulsory heirs, gifts, donees, legal certainty.
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Ji-p Enena Hemoncxa Kocena
CopaBorank Ha [Tpasuuot dakyster wiyerunujas Mpeu” Cronje
Vuusepsurer ,,Cs. Kupua 1 Meroanj™ Cromje, PenyGanka Makeaouuja

EKOHOMCKA EOHUKACHOCT HA BHJIATEPAJTHHTE JOTOBOPH 3A
M3BErHYBAIGE HA JIBOJHO OJJAHOUYBAJLE HA HOXOHOT H
KATIMTAJIOT U CIIPEYYBAILE HA ®HCKAJIHA EBA3HJA -

Ancmpaxm: Bunatepaiunre Aaorosopu sa  ulerHyBame Ha MefYHApOAHO JBOjHO
OZ@HOUYBAMmE U CHpedyBalbe Ha (UCKANHA eBa3Hja, HLPAAT KIYYHA yIOTa BO RONTEKCT HA
MefyHapOAHA copaBoTKa N0 0ZHOC HA NAHOLMTE U ONAHOUYBAETO. OBUE JOT0BOPH, MPEKY
CTUMHHMpamE HIM HaManyBaihe Ha HeratBuuTe ediekTd Of MefyHapoaHOTO JABOjHO
ONIAHOUYBAE HA NOXONOT H/HAN KAIITANOT, TH NOTTHKHYBAAT MeYHApOAHHTE HHBECTHLHI
K FNOGATHUOT EKOHOMCKH PACT H UCTHTE C& HACOYEHH KOH OJIECHYBAILE H NOTTHRHYBAILE HA
NpeKyrpaHATHATA TPFOBCKA PA3MEHA H MEIYHAPOAHOTO HHBECTHDAK:C.

TocAeaHATE SMMUPHCKK ACTpaKyBama ce O0MAYBAAT 1a ro NpougHar BIHjAHUSTO HA
GHAATCpATHUTE JOTOBOPH BP3 CTPAHCKWTE AWDEKTHH HHBECTHUMH KOH CC JBHXH OX
FI03HTMBHO, OpeKy HYNTa, 10 HeraTHeHO Bidjasue. o aHanusa na Hi3a ICTEPMHHANTH,
HOBEkeTo pE3yATATH NOKMKYBAAT Aeka Ounarepansute AOroBopy 3a wiberyypaibe Ha
LBOJHO OIaHOUYBAILE CE HABHCTHHA MO3UTHEHO MOBP3AHH CO MPHBICKYBAILETO HA CTPAHCKH
JAMPEKTHH HHBECTULHY. . '

Bo 0IHOC Ha HAHH HCTPAKYBAHa N0 OZIHOC HA OBOJ IPHYHHCKO-TOCHEAIMEH 0RHOC riomMery
GuAATEpAJHUTE AOrOBOPH 3@ HIDErHyBame Ha JBOJHO OJAHOYYBAmE H CTPAHCKHTE
AMPCKTHH HHBECTMLMH, ke Guae 0ocoOEHO KOPHCHO A2 Ce MpOLEHar nprHioBuBKUTE K
TPOLIOIHTE O} CKITydeHHTe GuIaTepasHi J0TOBOPH.

Knyunu 360posu: 1BOJHO ONAHOYYBAME, GunaTepanHH A0TOBOPH 3a M3berHyBame Ha
JZIBOJHO OAGHOHYBARE, CTPAHCKH JIMPEKTHH HHBCCTHUMH.
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Economic Efficiency of Bilateral Treaties on Elimination of Double Taxation on
Income and Capital and Prevention of Fiscal Evasion

Abstract:Bilateral treaties on elimination of double taxation on income and capital and
prevention of fiscal evasion play a key role in the context of international tax cooperation.
By climinating or reducing the negative effects of double taxation on income and/or capital
these treaties encourage cross-border trade, international investment and global economic
growth.

Recent empirical studies have strived to evaluate the effect of double tax treaties on foreign
direct investments that ranges from positive through zero, to negative effect. After
estimating some relevant determinants, most of the results have shown that double tax
treaties are positively correlated to attracting foreign direct investment.

However, it will be very useful for the next studies, regarding the casual relationship
between double tax treaties and foreign direct investments, to estimate the benefits and costs
of signed bilateral treaties on elimination of double taxation on income and capital,

Key words: double taxation; bilateral treaties on elimination of double taxation, foreign
direct investments.
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Ji-p BanenTtuna Aunfeakocka,
Jupexrop, Cronacka Ganxa AJ] Cronje

I]pemwc‘mTe H cnabocTHTe HA BAKEYKHOT H HoBOOHeceHHOT 3aKon 33 H3IBpHYBaiLe,
co noceGen OCBPT HAa H3BPLUYBALETO BP3 HEBIKHOCTHTE

Ancmpaxn: Tpynor ke ja ondaru npobaemarikara Ha NOCTanKara 3a H3BPIIYBaLE BP3
HCABHXHOCTH BHUMIAHM BO HMOTEH JHCT BO KATAaCTAPOT HA HEABHIKHOCTHTE, KAKO H
TocTanKkata 3a H3BplUIyBame Bp3 o0jexTH BO rpagfa npeadenexaHm BO AHCT 3a
npeaGenexyBathe BO KATACTAPOT Ha HeXBHKHOCTH. Ke Gime HAMpaBeHa KoMnapauuja Ha
UOCTANKATA BP3 OCHOBA Ha BAKCHKUOT 3aKOH 34 M3BPUIYBAME KOMOBPATHEHO CO
HOBOAOHECEHHOT 3aKOH 32 W3IBPIIYBAlLE, KOj ke ce rpumMenysa ox apryct 2016 roguua. Bo
TPYAOT HCTO Taka ke GuuaT ondareny NPeAHOCTATE H cAab0CTHTE 1A ABATA 32KOHH, KAKO 5O
ROTJICH Ha MOCTANKATA, TAKa H CO HOCCOEH OCBPT Ha MPOGNCMATHIUPALETO HA OCHOBHHTE
TIPaBRM HHCTHTYTH CO AKUESHT HA HHTEPECOT HA ZOBEPUTENRTE, NIOTOYHO Ha Gankute Bo PM,
KaKO HAJTONEMM NOBEPHTENH W KIAYUHH TIOZAPHKYBAYH HA EKOHOMHMjATA. 3axnyqoire Ha
TPYAOT Ke YKQHAT Ha TOA BO KOja HACOKA Tpea Aa ce ABHKH 30KOHOABELOT BO CMHCHA HA
nogodpysase Ha HanAaTata Ha nolapysamara Ha AOBEPHTEIHTE.

Kayuuu 360posu: wispuiypaie Bp3 HENBIDKHOCTH, Hamiara Ha nobapypaima, Gankg,
JOBEPHTEH.

Valentina Angelska, PhD
Director, Stopanska Banka Skopje

The strengths and weaknesses of the currently inforce and new Law on enforcement,
with special review of enforcement over real estate

Abstract: This paper will treat the area of enforcement praceeding over real estate recorded
in property list in the cadaster, as well as the enforcement proceeding over real estate — in
construction, recorded in the pre-issue list in the cadaster. The paper will also include
comparison of both laws of enforcement, the one currently in force and the new one, which
will be implemented from August 2016. Strengths and weaknesses of both laws in respect of
the proceeding and also in respect of the problematizing the key legal institutes will be
especially considered, all that from creditors point of view i.e. banks as the biggest creditors
and main economy support in the country. The conclusions of this paper will show the
future direction of the legislative body for improvement of the collection of claims of the
creditors.

Key words: bailiffs fulfillment on real estate, foreclosure, banks, creditors.
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MJERE TAJNOG NADZORA —~ ODRAZ NORMI U SUDSKOJ PRAKSI

Apsirakt: Zakonikom o kriviénom postupku propisuje se moguénost pribavljanja dokaza
putem mjera tajnog nadzora. Medutim, zakonodavac je u skladu sa medunarodnim
standardima u oblasti ljudskih prava i praksom Evropskog suda za ljudska prava u
Strazbury, a pri tome imajudi u vidu stepen proporcionalnosti ograniCenja pojedinih pravai
sloboda zagarantovanih Ustavom i medunarodnim dokumentima, propisao precizna i
striktna pravila za odredivanje mjera tajnog nadzora. Oviko precizne odredbe propisane su
sa razloga ograniCenja arbitrernosti i nekonzistetnosti sa nafelom zakonitost prilikom
odredivanja mjera tajnog nadzora. U ovom radu autor se upravo bavi sudkom praksom kod
odredivanja mjera tajnog nadzora, odredenosti pravne norme i posledicama po pravnu
sigurnost ucesnika krivi¢nog postupka ali i treéih lica imajuci u vidu delikatnost prava na
privatnost i prava na fer i pravitno sudjenje. Uvjek kada se tumadi odredena odredba dija je
svrha primjena MTN-a neophodno je predhodno podi od svrhe MTN-a koju je propisao
zakonodavac a zatim istu primijeniti u skladu sa principima ustanovljenim od strane ESLJP,
tj. legitimnog cilja i srazmjernosti u primjeni. Posebna zastupljenost ovih principa se javlja
kod onih odredbi koje sadrZe odredeni stepen odstupanjaod osnovne odredbe. Autor ¢e
pokusati da problematizuje primjenu mjera tajnog nadzora kao relativno novog instituta
crnogorskog procesiog zakonodavstva, a svakako novog u praksi crnogorskih sudova.

Kljucne rijeéi: Mjere tajnog nadzora. pravo na privatnost. pravo praviéno sudenje, legitiman
cilj, srazmjernost.
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SECRET SURVEILLANCE MEASURES - REFLECTION OF PROVISIONS IN
COURT PRACTICE

Abstract: The Criminal Procedure Code stipulates the possibility of obtaining evidence
through secret surveillance measures. However, the legislator is in line with international
standards in the field of Human Rights and the European Court of Human Rights in
Strasbourg case law, while bearing in mind the degree of proportionality, limitations of
individual rights and freedoms guaranteed by the Constitution and international documents,
stipulate precise and strict rules for ordering measures SSM. Such precise provisions are
given fin order to limit arbitrariness and inconsistencies in regard to the principle of legality
in ordering the SSM. In this article, the author deals with the case law of the imposition of
secret surveillance measures, precision of legal norms and legal consequences for the
security of participants of criminal proceedings but also third parties, bearing in mind the
sensitivity of the right to privacy and the right to a fair and just trial. Always when it
interprets a certain provision with purpose of application of SSM is necessary to start from
the previously purposes/ratio legis of SSM regunlated by the legislature and then the same
apply in accordance with the principles established by the ECHR, i.e. legitimate purpose and
proportionality in the application. Special implementation of these principles oceurs in those
provisions which contain a certain degree of exception from the basic provisions. The author
will try to problematize the use of secret surveillance measures as a relatively new institute-
at procedural legislation of Montenegro and new course in the practice of Montenegrin
courts.

Keywords: Secret surveillance measures, the right to privacy, the right to a fair trial, a
legitimate purpose, proportionality.
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Jouent Ha IpaBuuor Qaxyater ,Jycrununjas [Ipau®
Vuupepsurer ..Ce. Kupun n Metoanj” — Cxonje, PenyGnuka Makeaounja

\

CHHAHKAAN3AM H CHHAIIKAEH MEHAUMENT

Ancmpaxm: Tpysor ce 3a3pKyBa MHa Npamamard HA CHHANKAIHO OPraHH3HpAE U
CHHAMKANMIO Aenynaibe. [IPHTOA C& NOCTABYBAAT OCHOBHMTE TIPHHIHIN H eTHMOIOMHIAT Ua
CHBAHKATIHO ABHXCIGE H3Pa3eHO Ipeky cuuaumxamussmor. Hero Taxa asropor ro ondaka
HPaALETO 33 CHHAHKANHHOT MEHAUMCHT H3PA3eHO NPEKY NPHHIHMMHTE HA PAKOBOAECILE CO
CHHIHKaAHHTE OPTAHH3ALHH, KO ZOMHPA 10 HAYHHHTE M CHCTEMHTE 32 OPraHH3Hpahe H
PAKOoBOJIEIE CO CHHAHKANHMTE leHTpatd. Tpynor otsapa rosem Gpoj Ha npawama KoM
nocera He GHile APeaMET Ha aHATH3A M PasTCAVBAlLS O CTPAHA HA HAYYHATA H CTPYMHATA
JjaBuHocT Bo MakenoHHja, 0coBeHO Ol ACTEeKT HA CHHIMKANNG YNPABYBAalbe, CO WITo BO TOj
Zlen OpaBH HOHEPCKH MEKOPH BO AKTYENH3HPAE H NPOMOBHPAILE HA OBA NPaLake o
TPYAOBO NPaBeH aCHeKT.

IOzytmu 360])06!1.‘ CHHAMKAT, CHHAHKAJIM3AM, CHHANKAJICH MCHALIMCHT.
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J-p Auren Pucros
Jlouent Ha Ipasuuor axynrer ,Jycruuujas Hpsu®
Vausepsurer ,.Co. Kupua w Meroauj” — Cronje, Peny6nuxa MakenoHuja

TpaBuaTa He/cHTYPHOCT BO MAKEIOHCKOTO CEMEjHO 11 HACERHO NPABo

Ancmparm: TIpHHUNMNOT HAa NpaBHA CUIYPHOCT HPETCTaByBa €I€H OA Haj3HauajHHTE
NPHHIHOA 38 BJAXCEHE HA IPaBoTo. HEroBOTO HEMOYHTYBAHkE [ TIOBPEAYBAkRE IIPEKY
4ECTOTO MEHYBAhe Hi MPOIHCHTE, HOCEIETO HA TEXHUYKH 3aKOHH, HEEIHAKBATA [IPHMEHA
HA MIPABHHTE NPONMCH M HEyeAHAUEHATA CYJACKA Tpakca, NPUIOHECYBa 3a TojaBaTa Ha
(ienomeroT npasua uecurypaoct. OBoj HeratuBen (JeHOMEH ce mOBeke cTaHyBa 3acTaneH
BO NpaBuHTe OMHOCH H OXH BO NpWiOr Ha cyGjeKTHTe KOH CBECHO HEe TH MOYHTYBAar M
HPEKPUIYBAAT NPABHUTES NPOIKCH. 3a npaBHaTa HECHTYPHOCT NPHAOHECYBaaT ¥ OpojHHTE
3ACTApEHH PEelieHH]a KOM HAMECTO Za FO ONECHAT MPaBHHOT OPOMET co3mapaar Opojuu
genoTpeGHl DAPHHUM CO KOH €8 OTeXHYBAZ HCHOAHYBawero Ha nobapypasbata H
OCTBapyBAILETO HA NPABATA Ha rpafaHiTe. Bo TPYAOT aBTOPOT OCBEH 3a OMLITOTO 3HAYCHE
Ha WPHHLMOOT HAa Npaska CHIVPHOCT BO IPafaHCKOTO Mpaso, noceSHo ce 3aApKyBa Ha
[paBHAUTE TIPaBHNa ol 00JAacTA HA CEMEjHOTO M HacmeIHoTo npaso. Bo cemejHoro npaso,
CMopea ABTOPOT TOA € NMPABHATA NPA3HHHA BO YPEAYBAETO HA HMOTHWTE ONHOCH HA
GpaunuTe 4 BonOpauHHTe NApTHEpH, MOAPOOHOTO ypeaypame Ha BoHOpAdHaTa 3AeNHUI,
MWWWML\WL—WWWTO
Ha W3NpIIKA, Kako 7 TIPABOTG HA OCTBAPYBAKLE 1A JITHH HEHOCPENHH OXHOCH Ha AETETO CO
[pyrHOT POAWTEN W ;THCKA POAIHIIH, DO 11C/IC/IOT0 IPAB0 108 € HENOCTATOT 1A GAKOHCKH
POK 3@ OTIOYHYBAkE HA OCTABHHCKATA NOCTANKA H POK 34 AABAILe Ha HACICRHAYKA W3jand,
HOBEIYBAILE HA OCTABHHCKATA MOCTAIIKA O NPEILIOr OX JHIATa KOH AMaaT IPABeH AHTepec,
riotpebaTa OX TOBHKYBAie HA JOBEPUTCINIC Ha OCTABNTCIOT Z j cBoNTe
noba JBUIYBAILE HA [IPABOTO HA SAKOACKO YBATGE STHO 3A4HATOTO
fere, norpebara o1 BOBELYRAHE HA CEMEEH JIHCT U Ap. BO TPYAGT, ABTOPOT HE CaMo IITO TH
JIONMPA NpABHATe penieHija KOU TIIPHIOHECYBAAT 3a NPaBHATA He/CUI'YPHOCT, TYKY M Bp3
OCHOB2 Ha npofieMHTe 04 MPAKTHKATA U pelieHHjaTa o crnopeAbeHOTO NPABO Mpeaiara
perienHja Kako HCTHTE j1a ce HaIMUHaT.

Kiyunu 360pogu: NpUBUMIT HA IPABHA CHIYPHOCT, BIIAACE HA FIPABOTO, CEME]HO TIPABO,
HAac/Iei[HO 1PaBo.
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The Legal Un/Certainty in the Macedonian Family Law and Succession Law

Abstract: The principle of legal certainty is one of the main principles for the rule of law.
Very often this principle is violated by the frequent changing of the Laws, unequal use of
the legal norms, contradictory and uneven judicial practice. These result with the appearance
of the phenomenon legal uncertainty that is more and more present in the legal relations in
favor of the subjects that do not respect and violate the laws. For the appearance of the legal
uncertainty contributes the numerous outdated legal solutions which difficult the realization
of the rights of the citizens and creditors and produce a lot of unuseful process. In the text
the author. besides the explanation of the main meaning of the principle of legal certainty in
the civil law, puts accent on the problematic legal norms in the area of family law and
succession law. In the family law, according to the author the crucial issue is the legal gap in
the regulation of the estate relations between the spouses and non marital partner, precise
regulation of the non martial union, the status of common estate of the marital partners, the
right of maintenance, as well as the right of the child to contact with the other parent and
close relatives. In the inheritance law the main problem is absence of the legal term for the
beginning of the inheritance process and legal term for giving the inheritance statement,
predicting the right to begin the inheritance process to the persons who have legal interest,
the need to be called the creditors of the principal, predicting the right of intestate succession
for the posthumous child, predicting the family paper and etc. In the paper, the author is not
just pointing the legal solutions that produce the legal un/certainty, but upon the problems in
the practice and the solutions from the comparative law propose its own solution to solve the
present problems. ’

Key words: principle of legal certainty, rule of law, family law, succession law.
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Teoperc}co - [IpaBHH ACMEKTH HA NPABHATA CHIYPHOCT KAKO NPABHA BPEAHOCT

Ancmpaxm: OBoj HayueH TPYA € MOCBETEH HA TEOPETCKO - PABHHTE aCNEKTH HA NPaBHATA
curypHoet. Llen Ha Tpyaor e npeky (oxycoT Ha McTpamyBamero Aa ja medmHnpa M
TO3MIIOHEpa TpaBHata curypHocT. OTTaMy npaBHATa CHCYPHOCT CE jaByBa Kako
LeHTpaseH npodneM Ha npasHaTa TeopHja ¥ Ha Qunosodujata Ha npaBoto. 3emajkn ja Bo
NpeiBHi Ce OHAa IWNTO CE OCTBAPYBA INpPEKY TNPABHATA CHIYPHOCT, HEABOCMHCICHO
TIPOH3AEryBa H HEj3HHATA BRIKHOCT BO OJHOC Ha OCTRAPYBALE Ha NPAaBOTO BOOMILITO.

Bo npsuoT xen of oBoj TPYA ce AedHHUpa MpaRBaTa CHIYPHOCT O acTieKT Ha
TeopHjara Ha fpaBoTo. [lpaBHara CHIYPHOCT € TECHO [IOBP3RHA CO OCTBADYBABETO HA
npaBoTo, cyGjekTiTe HA TIPaBOTO M TpaBHHTE OAHOCH. Bo 0BOj Aen HCTO Taka ce BpUIH
NOBP3yBak¢ HA (PABHATA CHIYPHOCT CO 33KOHHTOCTA H H3BECHOCTA HA BWMKEHETO Ha
TIPABHATE HOPMH.

BropuoT fea o OBOj HayweH TPy, € NMOCBETEH HA NpPaBHATA CHIYHOPHOCT OA
acnext #a npassara ¢unosofuja. [Ipassata CHIYPHOCT O BPERHOCEH ACHEKT Ce jaByBa
KAKO €ACH O LCHTPAJHATE TIOHMU HA HCTPAXYBAWETO Ha NMpaBHaTa akcHoniornja. OBoj
HaydeH TPYH ja JOBedyBa NPaBHATa CHIYPHOCT KAaKO BPSJHOCT BO Kopenauuja i co
OCTAHATHTE [IPABHH BPEAHOCTH.

3axnyyoK Ha 0BOj HayueH TPYH € AeKa OCTBAPYBAKLETO HA NMPABHATA CHIYPHOCT €
BO HHTEPEC Ha MPABHHOT NOPEAOK, HO HEj3HHOTO BHCTHHCKO 3Ha4ene 1 GyHKUHja Aoafa 10
113pa3 ¢AMHCTBEHO BO KOpenalMja coO OCTAHATHTE NpaBHHM BpesHoctH. [loTonky mnoBseke
OCTBapyBamkETO Ha [PaBHATA CHIYPHOCT € €JHO O MPHMEHETHTE KOHUENTH KOj WTO ru
noBp3ysa cyGjeKTHTE Ha NPABOTO W OCTBAPYBAKETO HA NPABHHOT NOPENOK.

Kayunu 36oposu: npasHa CUTYPHOCT, NPaBHA BPEJAHOCT, AKCHOJOMHja HA 0paBo, MpaBeH
HOpeaoK.
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Theoretical - Legal Aspects of legal certainty as a legal value

Abstract: This paper is dedicated to the theoretical and legal issues of legal certainty. Aim of
the paper is through the focus of research to define and position the legal certainty. There for
legal certainty emerges as a central issue of legal theory and philosophy of law. Taking into
account what is accomplished through legal certainty undoubtedly derives its importance to
the realization of the Law in general.

The first part of this paper defines legal certainty in terms of the theory of law.
Legal certainty is closely related to the exercise of the right of the legal subjects and legal
relations. This section also makes the connecting of legal certainty with legality and
certainty of the validity of legal norms.

The second part of this scientific work is devoted to the legal certainty from the
aspect of legal philosophy. Legal certainty from the stand point as a value emerges as one of
the central concepts of the study of legal axiology. This paper brings the legal certainty as a
value in correlation with the other legal values.

The conclusion of this scientific paper is that by achieving legal certainty is in the
interest of the legal order, but its real significance and function is expressed only in
correlation with the other legal values. Further more, the exercise of legal certainty is one of
the applied concepts that connects the subjects of law with the legal relations and the legal
order in general.

Keywords: legal certainty, legal value, axiology of law, legal system,
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M-p Jywan Bocuspatos,
Copaborruk Ha [Ipasuuor daxyarer , Jyctuunjan Ilpsu™,
Vuusepsuter ,,Cs. Kupua w Meroanj* Peny6imixa Maxenonnja

HﬂZﬂpHO OpPHEHTHPAHH COI.llljﬂJ'lHll [I[DETH[)IljﬂTHja KOH QHTARHPAAT UHBANHAHIHDAHY
JIHHA: MEPCHEKTHBH H NpeAH3IBHIN

Auncmparm: Bo oBoj Tpya npercraBeH ¢ koHuenToT Ha CouHjaHOTO NpeTnpHEMHHUITRO
KOj MMa [MIHPOKA ONIUTECTBEHA KOPHCHOCT KOja ce COrNeAyBa npeKy BIHjaHHETO KOE TO HMa
BO [IOTUIE)] Ha HOBM BpaGoTyBaisa, IOTTHKHYBahE KOH COLHJAIHN HHOBALHA, TIPOAKTHBHOCT
H MOTHBaUHja Kaj AyFeTo 3a caMOCTOjHO paboTemne 1f caMoBpadoTyBame.
Osoj TpyA ce (okycHpa Ha COLMjanHUTE MPETIpHjaTHja KOH NPEeTEHAUPAAaT 1a aHraxHpaar
auna co porpeueHoct. TpyAOT yTBpIYBa A€Ka NMPETHPHjaTHATA KOH SHFAXHPAAT BAKea
TIOTYAALHja OBO3MOXKYBA HHTSTPHPAlbe BO OMOTECTBOTO W AOTOJHHTENHH MIPEAHOCTH KOH
He ce 3a0eseKyBaaT Npeky HenpoQUTHHTS OPraHH3BLIMH H jaBHH HHCTHTYLHH,
Ce ucrakeysa ¥ Na3’apHO OPUEHTHPAHATA PaMKA Ha COLMjAiHHTS NpETHpHjaTHja Koja ce
MPUKAKYBA KaKk0 AH3ajH HA KOHUCNTOT ,3aEAHHYKA BPEAHOCT™ KOj OBO3MONKYBA H
obesbenysa couvjanna 100uBKa CO AONOMHUTETHA BPEAHOCT. :
Kopucrejiu ce Bo HajrosieM ien co MpaBHHOT METOA, HO It CO HCTOPHCKHOT, KaKo
U KOMMapPATUBHUOT, MPOILHPYBAjKH CO ONpPEICHH COLHOJOUIKH NPETIHOCTARKH H AHAJI3N,
KAKO H TPEeKY CHHTE32 Ha CTAaTHCTHUKH [10JATOLH ce Joafa 40 OAPENeHH 3aKiyyouH 3a
CYINTHHATA M 3HAYCHETO 3a AHTDOKIPAE HA HHBRIMAH3HPAHATE JHLA BO PaMKHTE Ha
COMMjaNHHTE IIPETpHjaTHja

Kayunu  360posu:  cOUMjanHO — OPESTAPHEMHHLITBO,  COLMjaiHH  MpETnpujaTHia,
HHBAJIRIH3HPaHH IARA.
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Assistant, Faculty of Law . Iustininus Primus®
University ..Ss. Cyril and Methodius®, Republic of Macedonia

Apstract: This paper introduces the concept of social entrepreneurship that has broad social
utilily that can be realized through the impact for new jobs, encouragement of the social
innovation, proactivity and motivation of people for independent work and self-
employment.

This paper focuses on social enterprises tend to hire people with disabilities. The paper
establishes that the companies that engage this population enables integration into society
and additional advantages that are not executed by non-profit organizations and public
institutions.

1t highlights the market-oriented framework for social enterprises that appears as a designed
concept of "shared value” which enables and provides social added value.

Using mostly the legal method, but also the historical and comparative extending certain
social assumptions and analyzes, as well as an attempt throughout the synthesis of the
statistical data set specific settings for the essence and importance of engagement the people
with disabilities throughout social enterprises.

Key words: social entrepreneurship, social enterprise. people with disabilities.
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M-p Mapko Kpronmua,
Copabotuuk Ha ITpasnuor dakynrer Jyctunujau [pau™
Vuausepsurer .,Ca. Kupui u Meroauj” Crornje, PertyGanka Maxenouuja

JYCTPAHHJIATA KAKO MEXAHN3AM HA TPAH3HUHCKATA MMPABJA:
JHWJIEMHA H NPEAU3BHITH

Ancmpaxm: Tlagor Ra eaeH TOTANHTAPEH PEXHM W CO3IABAETO HA HOB JAEMOKPATCKH
CHCTEM Mely APYTOTO I0 HaMeTHYBa MPAMIAHETO OKONY OAHOCOT HA HOBMTE BAACTH KOH
npoBIeMaTHYHOTO TOTAIMTAPHO MHHATO. EjEH 01 HajKOpHCTEHHTE MEXaHH3MY, a BOBIHO U
€1CH 0 HAJKOHTPAIHKTOPHUTE, BO IIPOLECOT HA COOUYBALE CO MPOGACMATIMHOTO MIHATO €
MexaHu3MoT Ha aycrpauMja. Ilpeamer Ha TpyaorT ke Guie ananusa HA MeXaHH3MOT
JycTpailija M BIMjaHHETO HA MPOLECOT HA AYCTPalija B3 JSMOKPATCKATA KOHCOMHAALH]A.
Bo 1pyzor ce npasu o6MA Aa ce MOKaKE JeKa AYCTPalHjaTa € MEXaHH3aM KOj A0KOJKY ce
cnpoBelyBa criopesa npenopakure #a CoseroT Ha EBpona npiuloHecyBa KOH CMOKPATCKATa
koHcomAaunja. [aBHY MeTofu, KO C8 KOPHCTAT ce METOAOT HA AaHAIM3a, UCTOPHUCKHOT,
HOPMATHBHHUOT H NOJHTHKOJIOIKUOT MeTos,. ['eHepaaHHOT 3aKIy40K € ACKa HaKo IPOLECoT
Ha JycTpalija OcTaBa rojfieM NPOCTOP 3a MauHAyaauuja, A06pO HMANEMETHpaHA .
perynupana nycTpaudja koja ru mnpatn npenopakute Ha Coseror na Espona uma
TIO3MTHBHO BIHjAHME BP3 NPONECOT HA AEMOKPATCKA KOHCOMHAALH]A.

Kayunu 36oposu: nonuTika, TIOMHTHYKH CHCTEM, JEMOKpaTHja, TpaH3uLMia, JycTpaliuja.

Marko Krtolica, LLM
Faculty of Law “Tustinianus Primus” University ,,Sc. Cyril and Methodius® Skopje Republic
of Macedonia

LUSTRATION AS MECHANISM OF TRANSITIONAL JUSTICE: DILEMMAS
AND CHALLENGES

Abstract: The fall of one totalitarian regime and the creation of new democratic system,
among other things, impose the question regarding the relationship of the new authorities
towards the problematic totalitarian past. One of the most used mechanisms, and at the same
time, one of the most contradictory in the process of facing the problematic past is the
mechanism of lustration. The subject of this paper will be an analysis of the mechanism of
lustration and the impact the process of lustration had over democratic consolidation. The
paper attempts to demonstrate that lustration is a mechanism which, if implemented
according to the recommendations of the Council of Europe, contributes to democratic
consolidation. The main methods that are being used are the method of analysis, historical,
normative and political method. The overall conclusion is that although the process of
lustration leaves plenty of space for manipulation, well implemented and well regulated
lustration which follows the recommendations of the Council of Europe has positive impact
on the lustration process of democratic consolidation.

Key words: politics, political system, democracy, transition, lustration.
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Me-r Aleksandra Vasic¢
Asistent Pravnog fakulteta u Nisu

O (NE) DOPUSTENOSTI RESTRIKTIVNIH KLAUZULA U
UGOVORU O LICENCIPATENTA

Apstrakt: Ugovor o licenci predstavlja pravni institut kojim se vr3i konstitutivni promet
prava industrijske svojine, odnosno instrument kojim se omoguéava povezivanje subjekata
koji stvaraju intelektualna dobra sa onima koji raspolazu tehni¢kim i ekonomskim
sredstvima za njihovo iskori$¢éavanje. Licenciranje novih. zasticenih pronalazaka i njihovo
iskoriS¢avanje nesumljivo doprinosi op3tem drustvenom razvoju.

Pravo na.patent garantuje svom titularu, za odredeni vremenski period, monopolsko pravo
njegovog iskori§éavanja. tako da titular svoje pravo moze prenositi drugim licima pod
znatno restriktivnijim uslovima nego sto je to uobilajeno za prenos drugih prava.
Superiorniji poloZaj davaoca licence omoguéava mu da sticaoca licence stavi u 3to zavisniji
polozaj tako §to se u predmetni ugovor o licenci unose razlidite restriktivne kaluzule koje
uticu na slobodu privredjivanja i konkurentnost na {rZidtu korisnika licence. Zbog
narulavanja slobodne konkurencije na trZiSiu pojedine restriktivne klauzule u ugovorima o
licenci patenta smatraju se nedopudienim sa stanovista prava konkurencije, te se zbog
potrebe pravne sigumosti, suzbijaju kako na nacionalnom, tako i na medjunarodnom planu.
Kljulne redi: ugovor o licenci, patent, pravo konkurencije, restriktivne klauzule. pravna
sigurnost.

Aleksandra Vasi¢, LLM
Assistant Faculty of Law University in Nis

ON (UN) ENFORCEABILITY OF RESTRICTIVE CLAUSES
IN PATENT LICENSE AGREEMENT

Abstract: License Agreement represents a legal institute which performs the constitutive
transport of industrial property rights or an instrument that allows the connection of subjects
that create intellectual resources with those that have technical and economic means for their
exploitation. Licensing of new, protected inventions and their exploitation contribute
undoubtedly to the overall social development.

The right to a patent guarantees its titular. for a certain period of time, the monopoly right to
its exploitation, se that his titular right can be transferred to other persons under much more
restrictive conditions than is usual for the transfer of other rights. A superior position of a
licensor allows him to put the license acquirer in a more dependent position by entering
different restrictive clauses that affect the freedom of economy and competitiveness at the
licensee market into concerned License Agreement. Due to violation of free competition in
the market certain restrictive clauses in Patent License Agreements are considered to be
unenforceable from the standpoint of Competition law and, for the nced of Legal certainty,
they have to be suppressed at both national and international level.

Keywords: license agreement, patent, competition law, restrictive clauses, legal security.
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M-p Mapjan Kouescku, Horap
Peny6:mxa Makenonnja

Hosuny kol npoH3IeryBaaT o HOBHOT 3AK0H 33 HOTApHjaTOT

Ancmparm: Ha nocneanata cenuuua oapxara Ha 5 anpun 2016 roguua,npes Heropoto
pacnyuitame, Cobpaniero Ha Penybnauka Makenonuja noHe HOB 3aKOH 33 HOTApHjaToT,
objasen Bo CayxOeH BecHuk Ha PeryOnuka Maxegonuja 6p. 72 ox 12 anpun 2016 rozuna,
KOj ke 3anoude ja ce OPHMEHYBa YETHPH MECenH 0jl AEHOT Ha HEroBOTO BIETYBaibe BO
cua, o
Hosuot 3axoH 3a HOTApHjaTOTe TPET 110 Pell 0X BOBEAYBALE HA HOTapujaror Bo Peny6auka
Makenonnja Bo 1996 roamHa, M €O HCTHOT Ceé BOBEAEHH OfpefeHH HOBHHH KoM
NpercTaByBaaT CYINTHHCKA DPOMEHA BO AOCETAIIHHOT KOHUENT Ha (IYHKUIHOHHpAmE H
JeSOKpYroT Ha paboTa Ha HOTapckara ciy:k0a, koja ro nMa npudaTeHo JATHHCKHOT THI Ha
HOTapHjar.
3HauajHH HOBHHW, NPSABHAEHH CO HOBHOT 3aKOH CE 3aKOHCKWTE pElIeHHja KoH ce
OJIHECYBaaT Ha:- BOBEAYyBae HOTAPCKA HCMpPaBa COCTABEHA BO EAEKTPOHCKHOOMHK,
€IEKTPOHCKH HOTAPCKY JCHOBHHKHIHTH, - Bojcwe Ha LleHTpanHa enexTpoHcka HoTapcka
apxupa oA crpaHa Ha Horapekara romopa,
-3a[0JKHTENHO COCTABYBASE HA TIPHBATHH HCApasy co speaHoct Hax 10000 espa ojcTpaHa
HQ A7BOKAT;
-3370/KHTENHO COCTABYBALE HA JOTOBOPH i NMPEAIOroBOPH 3a npojaxba co BpeRHOCT Hal
10000 erpa on cTpaHa Ha aABOKAT;
-3AI0MKHTENHO 3aCTAMYBAkE Ha HACISAHHLIMTE BO OCTABMHCKATa NOCTaNKa OA chaHa Ha
aIBOKATH,
-BOBGIIYBAE HA HHCTHTYT ,,HOTAPCKH NiaTeH HAJIOT®, OIHOCHO C& NPONMINYBA TOCTANKATA
KOja ja cnpoBefyBa HOTAPOT 32 U3JABALE HA PELUCHHE 33 HOTAPCKH ILIATEH Hajior Bp3
OCHOBA Ha BEPOJOCTO{HA HCAPABUH CIl.
~HOB HAYUH HA JOCTABATA Ha HOTAPCKUTE MHCMEHA,
-BOZICH-E Ha PErACTAP HA MONHOMOLITHA ¥ TECTaMeHTH o4 cTpata Ha Horapckata koaopa,
~MOJKHOCT 32 ocHoBabe Ha HoTtapcka akazemuja Bo pamkute Ha Horapckata komopa,
-HOB KOHLET 33 Iojarame Ha HCOHT 33 3aMEHHK-HOTap, TOMOLIHHK-HOTAp, HOTAPCKH
CTpydeH copaloTHHEK
- HOB KOHIENT Ha MpPOBEPKA Ha 3HACHETO HA BeKe HMEHYBAaHNTE HOTapH CO TNOjarae Ha
CTPYHEH MCAIUT Ha CeKOH 7 rolHHH,
-FIpOMEHE BO BOACE:ETO HA AMCLMMNHHCKATa NOCTANKa,3rojeMyBamke Ha GpojoT Ha NOBpeau
A BHCHHATA Ha NapHYHY Ka3HH N3pedeHH BO JHCLMIUIMHCKA IOCTAMKA H CIl.

Bo Tpyaot ke Ounat pa3paloTeHd HABEAECHHUTE HOBMHH NPEABMAEHH CO HOBHOT
3aKOH 32 HOTAPH|jaTOT, CO OCBPT HA JMJIEMHTE H CIODHHTE TIPanlan-a KOH [POH3NErysaart ojl
HOPMHPaHOCTa Ha oApezeHH oupeadH.
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Marjan Kocevski, LLM
Notary Republic of Macedonia

Novelties arising of the Law on Notary

Abstract: At the last session held on 5 April 2016, before its dissolution. the Assembly of the
Republic of Macedonia adopted the new Law on Notary, published in the Official Gazette of
Republic of Macedonia n0.72 of 12 April 2016 and which becomes applicable afler
expiration of four months from the day it entered into force.

The new Law on Notary is third in a row since the establishment of Notary in Republic of
Macedonia in 1996, and it introduces novelties which represent a substantial change in the
existing concept of operation and scope of the notarial service, which is based on the Latin
type of notary. :

The most significant novelties, provided in the new Law on Notary are the issues relating to:
-introduction of notarial document made in electronic form, electronic notary business
books, keeping a Central Electronic Notary Archive by the Chamber of Notaries
-compulsory drafting of private documents by a lawyer in legal work worth over 10000
EUR;

- compulsory drafting of contracts of sale and preliminary contracts of sale worth over
10000 EUR by a lawyer;

-compulsory representation of each of the successors in the inheritance procedure by a
lawyer:;

-introducing of the institute “notary payment order”, respectively prescribes the procedure
conducted by the notary in issuing decision for notary payment order based on a credible
document:

-new method of delivery of notarial documents;

-keeping a register of power of attorneys and wills by the Chamber of Notaries;

-possibility for establishment of a Notary Academy within the Chamber of Notaries;

- new concept of taking exams for deputy- notary, assistant- notary, notary clerks;

- new concept for examination of knowledge of notaries that are already named by taking a
specialized exam every 7 years;

-changes in the conduct of the disciplinary proceedings, increasing the number of offences
and the amount of fines imposed in the disciplinary proceedings and etc.

The paper will elaborate the above stated novelties introduced by the new Law on notary,
with review of the dilemmas and questionable issues arising from the setting of specific
provisions.
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M-p Anura Hukonocka,
agsokar, PenyGauxa Makenonuja

Ceoanocor nomel'"y HYOBEKOBHTE NPABA H NPABATA HA HHTEJEKTYAJIHA CONCTBEHOLT

Aucmparm: Bo mocieanute HEKOAKY TOAMHH, MefYHapPOAHHOT cTaHzap] TIOYHa fAa ce
COOYYBa CO AKTHBHOCTH FNIPETXKOAHO HETIO3HATH, KOM NPEAH3BHKYBAAT HHTEpEC 3a MpABATa
Ha HHTENEKTYaIHA CONCTBEHOCT O/ €1Ha CTPAHA M HOBEKOBHTE Npasa, oA apyra. CooxHocoT
nomefy UOBSKOBHTE NpaBa M 1IpasaTa Ha HHTENEKTYANHa CONCTBEHOCT MOKE Aa
(hYHKIHOHApPA HAa HAYMH TaKa IITO OBUE ABE NIPABa K€ KOCTH3NPAAT HAH KE CE CIIPOTHCTABAT.
[IpsoTo raeaumiTe € Aeka THE ce BO nocrojasa koupontauuja. Bropouem, sawrTiTara Ha
HHTEJIEKTYaHaTa CONCTBEHOCT C€ CMETa KAKO IOMAanKy BaykHa, [a OTTyka €
HexoMImaTHOIUIHA €O UIHPOKHOT creKkTap Ha oOBpcku omdiaTeHH CO HOBEKOBHTE Npasa,
ocoBeHo Bo obmacta Ha SKOHOMCKHTE, COLMjANHHTE # KyATYpHHTe Tpasa. Broporto
rAGAHIITE € J¢Ka ABETe NMPaBHH OONAcTH Ce 3aHHMABAAT CO MCTO OCHOBHO Npainahe:
sedunrpame Ha coopseTHHOT ofeM Ha NpHBaTHATA MOHOINOCKE MOK Koja HM jaBa Ha
aBTOpHTE M npoHaofauMTe NOBOAEH HOTTHK A8 CO3AABAAT M Zia NpOHAjlyBaaT, NpHIOA
0BO3MOXKYBAjkH M HA jaBHOCTA TpHCTan A0“HROROBUTE” Ha HuMBHMOT TpyA. OBoj npicran
cMeTa AeKa OBHe JIBe ITPaBHH 06NacTH Ce CYITHHCKH KOMNATHOMIHH.

Kayunu 36opoen: 1oBexosy npasa. Npaba O HHTEACKTYATHA CONCTBSHOCT.

Anita Nikoloska, LLM
Lawer, Republic of Macedonia.

Relation between human rights and intellectual property rights

Abstract: In the last few years,international standard sefting activities have begun to
mappreviously unknown intersections betweenintellectualproperty law and human rights
law.The human rights-intellectualproperty interface can function in a wayof “coexisting” or
“confronting” each other. The first approach views human rights and intellectualproperty as
being in fundamental confrontation. This framing undermines intellectual property
protection, therefore is incompatible with the broad spectrum of humanrights and
obligations, especially in the area of economic, social, andcultural rights.The second
approach to the intersection sees both areas of law as concernedwith the same fundamental
question: defining the appropriatescope of private monopoly power that gives authors
andinventors a sufficient incentive to create and innovate, whileensuring that the consuming
public has adequate access to thefruits of their efforts. This approach views human rights
law and intellectual property law as essentially compatible.

Key words: human rights, intellectual property rights,
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Romeo Zelenika, dipl. iur.
Direktor Kazneno Popraviiog Zavoda Mostar

Elektronski nadzor zatvorenika u Bosni i Hercegovini

Apstrake: U radu je analiziran pojam elektronskog nadzora zatvorenika te njegov povijesni
razvoj u svijetu i u Bosni 1 Hercegovini. Prikazane su zakonske odredbe Kaznenog zakona i
Zakonu o izvrenju kaznenih sankcija u Bosni i Hercegovini, te relevantna praksa izvi§enja
elektronskog nadzora (Kucnog zatvora sa elektronskim nadzorom) u Bosni i Hercegovini.
Analizirane su prednosti i nedostatci elektronskog nadzora kao nacina izvrdenja kaznenih
sankcija. Izvriena je usporedba sustava elektronskog nadzora u pravu Austrije, Danske,
Njemacke, Engleske, Francuske i Nizozemske.

Romeo Zelenika,
Director of Penitentiary Institution in Mostar

Electronic monitoring of prisoners in Bosnia and Herzegovina

Abstract: This paper analyzes the concept of electronic monitoring of prisoners and its
historical development in the world and in Bosnia and Herzegovina. Both legal and sub-
legal provisions in the criminal code and the law on execution of criminal sanctions in
Bosnia and Herzegovina, and all relevant practice of exccuting electronic surveillance
(house arrest with electronic surveillance) in Bosnia and Herzegovina. - The paper analyzes
the advantages and disadvantages of electronic monitoring as a means of execution of
criminal sanctions. A comparison of the electronic monitoring system in comparative law
countries (Austria. Denmark, Germany, England, France and theNetherlands).
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Asistent, Pravni fakultet Univerziteta u Beogradu, Srbija

KRITERIJUMI ZA DODELJIVANJE VRSENJA RODITELISKOG PRAVA NAKON
RAZVODA BRAKA

Apstrakt: Imajuéi u vidu da je tendencija savremenog poroditnog prava da dete nakon
razvoda braka nastavi da odrZava li¢ne odnose sa oba roditelja, postavlja se pitanje koji su
kriterijumi na osnovu kojih ce sud odlu¢iti kom roditelju ¢e biti dodeljeno neposredno
vrienje roditeljskog prava. Model zajednitkog vrienja roditeljskog prava podrazumeva
postojanje malog stepena poremecenosti odnosa izmedu roditelja - bivaih supruZnika. Ostali
modeli primenjuju kvantifikovane i kvalitativne kriterijume prilikom dodeljivanja vrienja
roditeljskog prava. Po pravilu se mlada deca uvek dodeljuju majkama, $to je rezultat
dokirine "mladog uzrasta deteta”. Prvobitni staratelj deteta uvaZava dinjenicu da se
roditeljsko pravo dodeljuje onoj osobi (roditelju) koji se starao o detetu od trenutka
prestanka zajedniGkog Zivota roditelja do trenutka donoSenja odluke o vrienju roditeljskog
prava. MatematiZki kriterijum dobija pun smisao u doktrini procentulnog vremena koja
podrazumeva da se roditeljsko pravo dodeli onom roditelju koji je pre razvoda braka
provodio viSe vremena sa detetom. Potpuno ekstreman primer nam pruZa doktrina
prijateljskog roditelja, prema kojoj se roditeljsko prave dodeljuje onom roditelju koji je
spremniji da omoguéi odrzavanje liénih odnosa deteta i drugog roditelja. Prema naem
mi§ljenju, ovak stav nema utemeljenje, buduéi da postoji obaveza roditelja kod koga se dete
nalazi (ujedno i pravo drugog roditelja) da omoguéi odrZavanje li¢nih odnosa sa detetom.
Smatramo da svaki model ima odredenih nedostataka, te da bi kombinacija doktrine mladog
uzrasta i prvobitnog staratelja bila putokaz za sud. U svakom sluéaju, kvalitet li¢nih odnosa
deteta i roditelja, kako u toku trajanja braka, tako i nakon prestanka zajednitkog Zivota,
treba da bude osnovna ideja pri dodeljivanju vr3enja roditeljskog prava, nikako izvesne
kvantifikovane metode.

Kljuéne reéi: Roditeljsko pravo; Zajednitko vrienje roditeljskog prava; Doktrina mladog

uzrasta; Primami staratelj; Doktrina prijateljskog roditelja; Doktrina procentualnog
vremena.
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