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HE3ABUCHMUTE TEJIA KAKO MOJIEJI HA OPTAHU3ALINJA

HA JABHATA YIIPABA

UDK:35.075.6:005.332.5
35.075.6:005.332.5(497.7)
Original research paper

Abcmpakm: [lenec dicuseeme 60 8peme Koea Opojom Ha pezyiamopHu
Mena il He3A8UCHU A2eHYUU WL M.H. NAPAOPIHCABHU OP2aHU NOCMOJaAHO pacme
U 3eMa ce no2oiem 3amae Kako 0el 00 CUCMEeMOm HA YNpasysarse 60 eOHd
oporcasa. Kouxpemno 6o Penyonuxa Maxedonuja éo nepuooom 00 2002 2oouna
CO 3aKOHOOABCMBOMO ce emabnupaa oKony 24 He3asucHu opeanu wmo ceeoouu
0eKa 08a He Camo WMo e aKmyelHa mema 3a UCpaxdcysarbe U NUULYEarbe myKy
U 0eka HABUCMUHA Nocmou nompeda 00 NPoOIAbOUEHO NPOYYY8arbe 3d Yelmd
Ha OCHOoBare Ha o8ue opeamu. EOnocmasno oanu nmuenomo emabnuparbe 60
NpasHuoOm cucmem npemcmasysa nompeba wiu mooa. Ommyka, npeomem Ha
ucmpadicysarbe Ha 080j Mpyo ce NPUYUHUMe WU haxmopume Kou npuooHecyeaam
Ha hopmuparbe Ha HE3A8UCHUME OP2aHU, HUBHAMA NOLOXCOA 80 CUCEMOM HA
OpeaHU3aAYUja HA GIACMA U PA3ZPAHUYYBAFEMO NOMELY He3ABUCHUME OPIHCAGHI
opeanu, pe2yiamoprume meina U CamMOCMOjHUMe OPeaHu Ha OPHCABHA YNPasa.
Umajku 20 npedsuo ¢hakmom oexa npexy popmuparbe Ha o8ue oOpeamu ce
0CMBApy6a HO8 HAYUH HA U3BPULYEArbe HA JABHU OBNIACMYEAlbA, Ce NOCMAsysd U
npawar.emo oanu mue He ce U Ho8 MOOel Ha OP2aHU3AYUjA HA Ja6HAMA YNPAEa.
Mooen koj 0603modCYy8a deyenmpanuzayuja Ha 00peoeHU HAOIeHCHOCMU 3a KOU
00ce2a ce pudicena OpIHCABHAMa ynpasa, a 3a Kou ce2a CMaHy6d camo KOHMponop
Hao uzeputyearsemo. Cemo moa co yen 0a ce 060MOHCU NOHUKACHO, NOKBATUMEHO
U OENONUMUBUPAHO UBPULYBAIbE HA YCTLy2ume 00 jaeH UHmepec.

Knyunu 360poeu: He3asucHu opeawu, pe2yiamopHu meid, a2eHyul, jaeHd
ynpasa, nooenoa Ha é1acma

* Penosen nipodecop Ha [IpaBen paxynrer ,,Jycrunujan [Tpeu®, Yausepsurer Ceeru Kupui u
Mertonuj Bo Crorje.

** Jlouent Ha Exonomckn nHetutyT, YHUBep3uTeT CBetn Kupun u Meronun Bo Cxorje.
***[Iporpamcku acucteHT BO IieHTapoT Ha SEELS u mokropann Ha IIpaBHHOT (hakynreT BO
Bbenrpan
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1. IlpuynHYU 32 peopraHu3anuja Ha jaBHATA YIIPABa — KOHKPETHO
JApKaBHATa ylpaBa

Opranure Ha yrnpaBara He IPETCTaByBaaT €IHAI 3a CEKOralll yTBp/IeHa
KaTeropvja TyKy IMPOMEHJMBA KOja IOCTOJaHO € YCJIOBEHAa W 3aBUCU OJ
BKYIIHUTE ONIITECTBEHH, CKOHOMCKH W TOJUTHYKU CIIydyyBama BO eJIHA
JpXaBa, HO U O] €BPOICKUTE TEKOBH, YCIOBM M CTaHAApIU 3a Pa3BOj Ha
jaBHara ympasa. OpraHure Ha yIpaBaTa MOCTOjaT U ce (opMHpaar Ipen
ce 3apaJyl HEMOCPEAHO M3BPIIYBaE¢ HA 3aKOHUTE, a KOU KAaKO IITO 3HAaeMe
MI0CTOjaHo ce MeHyBaaT. OTTyKa U OpraHUTe Ha yIIpaBaTa oCT0jaHo Tpeda 1a
ce MPWJIaro/lyBaaT Ha HOBUTE NOTPEOH, Ha HAYMH IITO K€ C€ MOIEPHU3HPAAT BO
HAYMHOT HA M3BPLIYBAKETO HA 33/1aUUTe MPEKYy MHCTUTYILIMOHAIHU pedopmu
KOU To/ipa3dupaar v MpoMeHa Ha OpraHu3alloHaTa CTPyKTypa Ha yIpaBHUOT
CHCTEM.

,»CaMuTe YIpaBHU CHCTEMH BO CYIUTHHA C€ pPEallHu U OTBOPEHH,
JTUHAMHYHU CUCTEMH, a HE 3aTBOPEHH U allCTPAKTHU MPABHU KOHCTPYKLIUHU .}
Kako mto ce MmeHyBa ynorara Ha Jip;kaBaTa, Taka U Ip)KaBHaTa yrpasa Jo0uBa
HOBU HaanexHocTu. Kako miTo ce 3ronemyBaar 3ajjadyuTe Ha JAp)KaBara,
KOora CTaHyBa HOCHUTEN Ha rojieM Opoj OMIITECTBEHO HEOMXOIHH JEjHOCTH,
napajie;JHO pacTtaT M HaJJIeKHOCTUTE Ha aJMHHHUCTpaiujara. Taa craHyBa
HaJJIeXKHA 32 pellaBambe Mpamiama oj] 001acTa Ha CTONaHCTBOTO, COOOPAKajoT,
KOMYHAQJIHUTE CIYyXOM M cl. 3a CHpoBeAyBamke Ha OBHUE HAIJICKHOCTU €
HEOMXOAHO CIPOBEAYBalk€¢ BEPTHUKAHA M XOPU3OHTAJIHA PeopraHu3alija.
XopHu30HTalIHATa Ce CIPOBEAyBa Ha TO] HAYMH IITO 3a CEKOja HOBa OONAaCT,
3a Koja Ap)KaBHATa yIpaBa Ke ce ONpeaenu 3a HajJlexHa, ce popMHupa HOB
pecop WM Ipyr opraH Ha Jp>KaBHA ympasa, JoJeKa LIeJTa Ha BepTUKaIHaTa
opranmsalifja ce COCTOM BO pacuJieHyBame Ha YIIPAaBHUOT CUCTEM Ha MOBEKe
crenenu. Kako mro ucraknysa npodecop Jlunuk, ,,JeHec ynpapata ce jaByBa
KaKo MHUIIM]aTOp U KOOPAMHATOP Ha OMIITECTBEHO HEOIMXOIHU U KOPUCHU
pabotu (BO 3apacTBO, 00pa3oBaHHE, COOOpaKaj, KOMYHHKAIIUHU, COIHjaTHU
CIIy>kOH U CI1.), a aTpuOyTUTE Ha BJIacTa HaKo CE YIITE HE CE COCEM HUCUE3HATH,
MoBeKe HE MPEeTCTaByBaaT OCHOBHA COApPXHHA Ha yMNpaBHaTa aKTUBHOCT
Ha napxkasara. Co Toa (YHKIMUTE Ha yIpaBara HE caMoO IITO CTaHyBaar
c¢ moOpojHHU, TYKy M C¢ MOCIOKEeHH U moTemku“.? OBa, o7 CBOja CTpaHa,

v S. Lili¢, Drzavna uprava-instrument vlasti ili javna sluzba, vo M. Damjanovi¢, Uporedna
iskustva drzavnih uprava, Beograd, 2006, str.44.

2 S.Lili¢, Poslovi drzavne uprave u zakonodavstvu i novom ustavnom srbije, str.1, npezemeHo
on www.uloga na drzavna uprava.

12



BJIMjae U BpP3 ,,COLMjaJHATA peryialyja Koja ja CIpoBelyBa yrpaBara U Koja
cera cTaHyBa OCHOBEH OIIIITECTBEH MpPOIeC W € OWTHa MpeTHocTaBKa 3a
€KOHOMCKaTa e(hUKaCHOCT, KYJITYpEeH pa3BOj U OIIIT OMIITECTBEH HarpeaoK
BO YCJIOBH Ha Pa3BHEHO MHAYCTPUCKO M YpOAHU3UPAHO OMIITECTBO .

»,MOXe ma ce Kaxke JeKa OCHOBHATa colujasiHa (yHKIHja W
OMILTECTBEHA YyJIOra Ha yIpaBara, OJHOCHO Ha JprKaBaTa ce COCTOM BO TOa
LITO CO OCTBapyBam€ Ha HEJ3MHUTE aKTHBHOCTHU Ja MPUAOHECE 3a OIIITaTa
OyarococtojOa Ha OMIITECTBOTO, KAKO U JIa UM JlaBa jaBHU YCIIYTH Ha CBOUTE
rpafanu. ONIITUTE LEeJIU Ha COBPEMEHOTO OIIITECTBO yIIpaBara ' pean3upa
CO OCTBapyBame Ha jaBHUOT nHTEpec (bono publico), kako HHTEPECH KOU CTOjaT
HaJl ToeAMHEeYHNTe (JIMYHU WK TPyITHU) uHTEpecu .* Bebep of cBoja cTpaHa
Jja MCTaKHYBa JIBOjHATa yjiora Ha yIpaBaTa, Kako MHCTPYMEHT Ha MOJUTHYKATa
BJIACT M KaKO OpraHu3alfja 3a CIPOBEAYBamE JEJHOCTH O] jaBEeH HMHTEpEC.
Toj ymre Bo 1905 roguna ja BoouyBa pasznukara moMery aJMUHHUCTpaIldjaTa
KaKo ciry>k0a koja ru omniaka 00pa30BaHUETO, KOMYHATHUTE JCJHOCTH U Jp., U
ympaBaTa Kako BiacT.® 3a npudakameTo Ha KOHIENTOT Ha JIp>KaBHATA yrpaBa
Kako CTpy4yHa ciy»k0a, 3HauajHa yjiora oaurpaja U Cyackara MpaKkTHKa Ha
HpxaBHUOT coBeT BO DpaHIyja, KOj OMITydyBall 3a Toa KoM pabOTH ce cMeTaaT
3a ynpaBau. [la taka, Bo 1905 romuna Bo ciyuajot ,,Tepue* (Terier - kora
Ky4HMbaTa CKUTHUIM Tpeba Ja ce OTCTpaHaT oA ynuuuTe Ha rpanot [lapus) e
MOTBPZCHO JIeKa BO paMKHUTE Ha yIpaBHATAa JIEJHOCT craraaT cute paboTH IITO
ce OJIHeCyBaaT Ha opraHu3ainuja u GyHKIIMOHUPAkhE Ha jJaBHUTE CITy>k0u.° OBaa
OJITyKa OMJIa OCHOBA 32 TEOPUCKHUOT KOHIICTIT Ha yIpaBaTa Kako jaBHa CITy»x0a,
TeopHja MTO OWjIa 3acTammyBaHa Off MO3HATHOT (paHITyCKH TeopeTrdap JleoHn
Juru xoj Bo 1913 roamHa m3jaByBa JIeka OCHOBHATa 3ajada Ha Jp)kaBara
TOBEKE HE € BPIICHE BIACT, TYKY BpIIEHE jaBHU CiIy)0u. Mopuc Opny, nak,
cMeTa JIeKa jaBHaTa ciyk0a ,,6 camMo eIHa O]l Haje()MKACHUTE MOCTANKH KOU
' KOPUCTH yTpaBara 3a Jia ja u3BpIl cBojaTta Mucuja.

On mockopeuraure aBtopu, [Ipodecop AuMuTpueBuk ru MCTaKHYBa
Tpute (PyHIAMEHTAIHA BPEIHOCTH HA COBPEMEHAaTa YIpaBa: JIeMOKparTuja,
e(MKaCHOCT U BIaJieee Ha IpaBoTo. &, Llenure mro Tpeda 1a ru MOCTUTHE OBaa

3 Sporedi: E.Pusi¢, Drustvena regulacija, Zagreb, 1989, npesemeno on S.Lili¢, Poslovi
drzavne uprave u zakonodavstvu i novom ustavnom Srbije, str.1, mpezemeno oq www.uloga
na drzavna uprava.

4 S.Lili¢, Poslovi drzavne uprave u zakonodavstvu i novom ustavnom srbije, str.2, mpe3emMeHo
on www.uloga na drzavna uprava.

® Buau: D. Milenkovi¢, Javna uprava (skripta), Beograd, 2011, crp.35.

¢ Ibid. cTp.36.

7 Maurice Hauriou,Precis de dorit administratif et de Droit general Paris, 1921, ctp.144,
npezemeno o1 D. Milenkovi¢, Javna uprava (skripta), Beograd, 2011, ctp.37.

8 Predrag Dimitrijevic, Upravno pravo, Nis, 2008, str.79.
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COBpEMEHa yIpaBa ce: OTBOPEHOCT U TPAHCHAPEHTHOCT, CEPBUC U KBAJIUTET,
CTPYYHOCT ¥ eTHYHOCT.  Toj 300pyBa 3a €1eH HOB MOJIEJI Ha YIIPaBa, T.H. ,,HOBa
jaBHa ympasa‘““.’* OBoj MoJieJ1 Ha jaBHA yIpaBa HacTaHyBa BO cpeuHara Ha 20
BEK U € U3BEJICH O] IPETXOAHNOT MOJIe]T Ha yIpaBaTa Kako jaBHa ciyx0a. ,,OHa
LITO IO KapaKTepHU3upa BaKBUOT IMPHUCTAIl KOH YIIPaBaTa € €JHaKOB TPETMaH CO
rparanuTe, 6apame 3a ONIITECTBEHA PaBeIHOCT, OATOBOPHOCT 32 COIICTBEHO
JIeJCTBYBab€ M 3a [E€JCTBYBAWkETO Ha IOTYMHETUTE, W3BPIIYyBamkE jaBHU
MIpOrpaMHM M J1aBame MPEAHOCT Ha MOTpeduTe Ha rparaHuTe Mpej noTpedute
Ha yNnpaBHHUTE OpPraHU M OPraHU3aIMH. 3a CETO OBa ce MOTPeOHU OJepeieHU
MIPOMEHHU, KoM ormpakaaT HEKOJKY KIyYHH Mpallama: JAeLeHTpalu3alyja,
JIeBOJIYILIMja, BPEMEHCKO OIpaHMYyBame U POKOBU 32 M3BPIIYBaIE MPOEKTH,
[IporpamMMpame MPOEKTH HU3 IMPOEKTH, IOTOBOP KaKO MPaBeH OCHOB 32 MHOTY
yIpaBHU JAEJHOCTH, HOB CUCTEM Ha BPEJHYBAmbE U BPEIHOCTU (OATOBOPHOCT
Ha YyIlpaBara, JIETUTUMHTET, OIITECTBEHA OIPABJAHOCT, 3aKOHUTOCT,
3alITUTa Ha MpaBaTa Ha rparaHuTe, IPaBUYHA MIOCTAIKa U CII.), IEPMAaHEHTEH
OpraHU3aIMCKH Pa3BOj, IIMPEHE HAa OATOBOPHOCTA KOH rparanurte. Curte oBue
ueu ce aHTUOMPOKpaTCKU U Tue ja oOenexyBaar HoBara jaBHa ympasa“.'!
VimeHo, HOBHOT jaBeH MEHAIIMEHT Ce 3aJlara 3a palMoHaIu3alija Ha JaBHUOT
CEKTOp, O/IBOjyBam-¢ Ha TUIIOBM Ha YNPaBHHU OPTraHU3AIMM CIpeMa BUAOT Ha
paboTuTe Ha OHME KOU C€ 3aJ0JDKCHU 32 HUBHO (POpMHpAEe U MpaTeHmhe Ha
JjaBHaTa MOJMUTUKA U OHUE KOU I'M U3BPIIYBAaT 3aJauylTe U CO3aBambe Ha Malld
yIpaBHHU OPTaHU3ALMH, CO jaca OATOBOPHOCT 32 PE3yJTATOT.

Ceto 0Ba € yCIIOBEHO O] €IHOCTaBHA IPUYHHA IITO IJIOMa3HUOT YIIPaBeH
amapar Mopa aa ouje epukaceH, e(KOHOMUYEH M €()EKTUBEH U 1a C€ OJITUKYBA CO
OTBOPEHOCT, IMHAMUYHOCT, €TAaCTUIHOCT, TIPUIIATOIITHBOCT, (ICKCUOMITHOCT.
Ha oBOj Momenm My ce MpUNHIITYBa BOBEAYBAHE MMa3apHH KPUTEPUYMU BO
JIejCTBYBamE Ha Jp)KaBaTa, OAHOCHO BOBEIYBambe HOBA MEHAIIEPCKA KYJITypa
— KyJITypa Ha OATOBOPHOCT, MHOBAIIMja, CBECT 3a TPOIIOLUTE M MPOTPECUBEH
pasBoj.?

Co omen Ha Toa BO EBIOYTHBHHMOT Pa3BOj HAa MOJEIHTE Ha jaBHATa
ympaBa MOXe Ja KOHCTaTupaMe JIeKa MOCTOjaT MOAEH Ha KJIACHYHA JIp)KaBHA
ymapBa, KOHIIENIT Ha ympaBaTa Kako jaBHa CIIy»k0a, Monen Ha ,,HOBa jaBHA
yIpaBa‘““ WM MO3HAT KaKo HOB jaBEH MEHAIIMEHT WJIM MOJIEJ Ha peryjiaTopHa
JprKaBa TO3HAT KaKo ,,areHIu(uKanmja‘.

9 Ibid., str.79.

10 Tbid., str.81.

1 Ibid., str.81.

12 WBan Kompuk, Cmpykmypa u Komynuyupare 60 ynpasuu opeanuszayuu, 3arped, 1999,
cTp.267.
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2. He3aBucHHMTE OPraHy KaKo Mo/ies] HA OPraHU3aluja Ha jaBHATA
ynpasa

CrnencTBeHO Ha TMOTrope HaBEIEHOTO 3aKiIydyBame Jieka pepopMCKHUTE
PE30BH HE MOXKAT Jla Ce O/IBOjaT Of aJMHHUCTpALMjaTa, a ce Co LeJ Taa Ja
ce MPWJIarod KOH HOBUTE OIIITECTBEHH ClyuyyBama. Tue pedopmMu Moxar
Jla ce OJIHECyBaaT Ha OpraHM3aloHaTa CTPyKTypa, Ha KaJpUTe BO OPTaHUTE
Ha yIpaBaTa, BO HQUMHOT Ha U3BPIIYBamke Ha HAJUIEKHOCTUTE U cll. MefyToa
Haj3HAYajHU C€ WHCTUTYLMOHATHHUTE PeQOpMHU, KOU CIOPE] TEOpeTHUapUTe
MOJKE J1a C€ OJJHECYBaaT Ha:

- OITyYyBamETO: YCBOjyBakhe Ha CPEACTBA 32 OA00PYBamhe Ha BOICHETO
Ha TIOJHMTUKATa, TPENBUAYBamke, TNPOTrpaMupame, OyleTupame,
00paboTka Ha MH(pOpPMAIIUU, KOOPAWHAIIM]a, KOHTPOJIA, pPa3Boj U CIIL.

- CTPYKTYpaJIHOTO IpEypeayBame: IUIaHNpamhe Ha HOBU OpraHU3aluu 1
WHCTUTYIINH, 3aKOHHU, KOMYHHUKAIIMW, MOJIEJTH Ha KOHTPOJIA.

- IpoLlelypHUTe: MPOMEHa Ha METOIH, NPOLEeCH, TeXHUKH, (DYHKIHH,
yJOTH U KOHTAaKTH

- KOMyHHUKAI[MUTE: IPEOLICHYBake Ha OIITYKH, UH()OPMAaLIUHU, pEe3yIITaTH,
CTaHJapJx, PAKOBOACHE, BPEIHOCTHU U CII.

- AnanTHOMIIHOCTA: U3HAOT akbe pelllaHm]ja 3a IPOMEHH BO OTIKPYKYBaIbe,
UCTpaXyBambe, MHOBAIMH, HEYCIIECH, KPU3H, TPAaHC(HOPMALIUU U CII.*

HmeHo ,,c€ mocuiiHa € TeHICHIMjaTa 3a HAMyIITakhe Ha allCTPAKTHHOT
HOPMATUBUCTUYKY TIPUCTAIl KOH YIIpaBaTa Kako “30Mp Ol OpraHu KOU BpIIIAT
ylpaBHa BIACT M c€ TMOTroJieMa € OpHEHTalfjara KOH €ICH IMparMaTH4eH
MIPHCTAI KOj C€ TEMEIH BP3 EMITUPUCKU TIPOBEPIIMB MIPHUHITUII JIeKa € ,,Jo0pa‘
OHaa yIpaBa Koja Ke ce ToKaxe ,,ycrenrna’“. Bo Taa cmucia, ycrnenisa e oHaa
yIpaBa Koja Ha Haje()MKaceH, HaJeKOHOMHYCH M HajpallMOHAJICH HauyWH Ke
TH OCTBapH CBOMUTE IICJIH, BOJACJKH MPUTOA CMETKA JIeKa OCHOBHATA IIeJ Ha
YIPaBHOTO JICjCTBYBAKE € OCTBAPYBAE U 3aIITHTAa HA OCHOBHUTE YOBEKOBU
ciobomy M TpaBa, OJf €HA CTpaHa, KaKo M 3roJieMyBame Ha JAp)KaBHATa

Onarococrtojoa, o apyra crpaHa‘.'

3a ja ce ocTBapar oBWE IeIu U peOpMHU BO jaBHATA aJIMHHHUCTpAIlHja
JICHEC c€ TMOYECT € TPEHAOT Ha T.H. ,arcHnudukamuja“. OBOj TpeHI WU
MO3HAT KAaKo MOJIENl Ha PEeryiaTopHa JAp)KaBa c€ MHTCH3MBHpA HA KapjoT Ha

3 H. I'puzo, b.naButkoBcku, A. [laBnoscka-/lanesa, Jagna aomunucmpayuja, Cromje, 2011,
Crp.412

4 S Lilic, Drzavna uprava instrument vlasti ili javna sluzba, vo Uporedna iskustva drzavnih
uprava, Beograd, 2006, str.39.
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19Bex u nouyeTokoT Ha 20 Bek. MoJeIoT € KapakTEPUCTEUEH MO TOa LITO O]
OpraHHTE Ha yIpaBaTa ce W3[[BOjyBaaT MOCeOHU CAMOCTOjHU OPTaHU WIIH MaK
ce (hopMupaar coceMa HOBU He3aBUCHH opranu. [IpuumHTa 32 0Ba € JeKa O
OpraHHWTe Ha JApKaBHA ympaBa Tpeba Ja ce alolupaar OHHE HAJJIC)KHOCTHU
KoM Ha moedukaceH, MOKBAIUTETEH, MOMPOodeCHOHANIEH HAYMH U HAJIBOP O]
MOIMTUYKUTE BIIMjaHU]ja MOXKE J]a TW U3BPIIyBa ApyT opraH. [Ipurtoa npkaBara
ke Ouse caMo KOHTPOJIOp HaJl 3aKOHUTOCTA Ha pabOTEHETO Ha OBHE OPTaHU,
KOH OJ Ipyra CTpaHa ke ocTaHaT (MHAHCHCKH, OPTaHU3AIMOHO U KaJIPOBCKU
HE3aBUCHH O] PYTUTE HOCUTEIHN Ha (PYHIIMH 3a 3aKOHOAABHATA, CyJCKaTa u
W3BPILIHATA BIIACT.

BoenHo, perymatopHaTa IpkaBa ce 3aCHOBA Ha HjejaTa 3a JI0BepyBambe
Ha peryJaropHUTe padOTH HAa MOCEOHW Telda OTHOCHO OpraHHW3alud KOU
Ce CTPYYHU W HM3OJIMPAHU O] MOXKHHU IOJUTHYKU TMPHUTHUCOLIU CO MTO OH
ce o0e30emmima cOoJBETHA Ta3apHa KOHKYPEHIIMja TIOMEry JaBaTeluTe Ha
JaBHUTE YCIIyTH OJHOCHO 3allITHTa Ha TIOCEOHM IMpaBa HAa KOPHCHUIIUTE U
BpaboTeHuTe. *°

2.1. Ilpeume 3auemoyu nHa ne3asucnume opeanu/ azenyuume u RPULUHUME
3a HUBHO NOjagy6arse

»ZAreHnudukanujara“ e HECOMHEHO HOB KOHIICTIT Ha OpraHu3aluja Ha
jaBHara ympasa.’* Camo Bo nepuoaoT on 1990 no 2005 roguHa ce 0OCHOBaHU
noBeke o1 200 perynaTopHH areHIuu Bo cBeTOT.” Mako 3aueToinuTe Ha OBHE

> G. Majone, Regulating EuropeLondon.New York: Routledge, 1996, G. Majone, From
the Positive to the Regulatory State: Causes and Consequences of Changes in the Mode of
Governance. Journal of Public Policy 17 (2): 139-167, prevzemeno od Anamarija Musa,
Agencifikacijakaonovaidodatna centralizacija-hoce li se Hrvatska ikada moci decentralizirati,
Hrvatska i komparativna javna uprava, 2012 godina, broj 4, str.1197-1224;

6 Musa, Anamarija, Kopri¢, Ivan, op. cit. str. 47-51., Musa, Anamarija, Agencifikacija kao
nova i dodatna centralizacija — HocCe li se Hrvatska ikada mo¢i decentralizirati, Savjetovanje
Instituta za javnu upravu, Lokalna i regionalna samouprava izmedu gospodarske krize i
Clanstvau EU, 16. 11. 2011., Zagreb, HGK, dostupno na http://www.slideshare.net/ijuzagreb/
anamarija-musa-agencifikacija-kaonova-i-dodatna-centralizacija (posje¢eno 30. 10. 2012.),
Kopri¢, Ivan, Musa, Anamarija, Pulabi¢, Vedran, op. cit. str. 661, prevzemeno od Dr. sc. Edita
Culinovi¢ Here, dr. sc. Antonija Zubovi¢: Upravnosudski nadzor nad nezavisnim regulatornim
agencijama: aktuelnosti u postupcima, Zbornik radova Pravnog fakulteta u Splitu, god. 50,
2/2013., str. 371.- 392, file:///C:/Users/User/Downloads/zb201302_371.pdf

7 Bili¢, Antun, Josipovié¢, Tatjana, Petrovié, SiniSa, Independent regulators in the network
industries, u knjizi Regulirengsagenturen im Spannungsfeld von Recht und Okonomie (Hrsg./
eds. BodirogaVukobrat, Nada, Bari¢, Sanja), Verlag Dr. Kova¢, Hamburg, 2012., str. 247. Za
postupak agencifikacije u Republici Hrvatskoj vidjeti vise kod Musa, Anamarija, Kopri¢, Ivan,
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areHIIMu ce TpeJ ¢¢ O aHIIIOCAKCOHCKUTE 3eMjH, THE JCHEC Ce JIEN O] CUTE
yOpaBHU cucTteMu. MIMeHo, 3a areHmuuTe ce CMeTa JeKa MpeTcTaByBaar
aMepUYKH U3yM O]l BpeMe Ha TrojieMara €eKOHOMCKA KpH3a U BOCIIOCTABYBAbE
Ha TIOJIMTHKA Ha Jp)KaBEeH MHTEPBEHIIMOHM3aM, a BO EBporma ce mpormpysaar
BO TeKOoT Ha 90-Te ronuuu. MejaTa koja mpeTXoau Ha HUBHOTO HACTAHYBAE
€ JieKa HEe3aBHCHHUTE areHIIMM MOXXaT Ha Hajao0ap HauymH Aa o0e3bemat
U rapaHupaar TNpUMEHa Ha CTPYYHO 3HACHE MO MOSAWHH OO0NAacTH IpHU
CIIPOBEYBAk-ETO HA JpKaBHATA MOTUTHKA. 8

Co oren Ha EHOPMHHUOT MOPACT HA HAJUICKHOCTHUTE HA OPTaHHUTE Ha
ympaBara o oOjacta Ha oOpa3oBaHMETO, HayKara, COIlMjajiHaTa 3allTHTa,
3[paBCTBOTO M CII., TIOBEKE HE € JIOBOJIHO CHTE OBHE HAJICKHOCTH Ja
Ougar M3BPIIYBAaHW CaMO O] OpraHWTE KOW Ce JIeJI Ha Jp)KaBHATa yrpaBa
(MuHHCTEpCTBaTa, yIpaBH, JAUPEKIUH, OUpoa W CJ.), TYKy CE€ HaMETHyBa
noTpebara o1 jaKHEH-E Ha yJIoTaTa Ha JaBHUTE CITY)KOU (JaBHUTE MPETIPHjaTHja
Y jaBHUTE yCTaHOBH ), KAKO M OPTaHH KOU K€ TO OCUTYPYBaaT U3BPIIYBAkHETO HA
JIeJT O jaABHUTE YCITyTH, a TOA CE MPEJ] CE HE3aBUCHUTE areHITUH WM MTO3HATH
KaKO peryJIaTopHu OpraHu. TprHyBajku o1 PakToT 1eKa JaBHUTE CITY>KOU MOXKe
na o6e30emyBaaT jaBHU YCIYTd KOM MOXKEe Ja Ouaar onx nmpoduTabuiIeH WIH
HenpopUTAOMIICH KapakTep, Ce pa3jIuKyBaaT U JABaTa BUJa Ha JaBHU CITYKOH:
CIIy>)KOM OJf ONIIT €KOHOMCKH HHTEPEeC M HEEKOHOMCKH CIY)OW OJl OIIIT
uHTepec.’ meHo, ,,ciyOuTe oIl ONMIIT €KOHOCKH MHTEPEC Ce MpEemyTaaT
Ha JIeTTyBamk-e Ha 11a3apoT, HO TOj Ma3ap He € Heperynupad. HamecTo, AMpeKTHO
o0e30emyBame Ha THE CIY)KOHW, JOpKaBaTa Ce€ MPEOpEeHTHpa Ha HUBHA
perynamnuja, a rd 00e30emyBaaT MpPHUBATHO-TIPaBHU cyOjekTH. [[okoiky ce
OBO3MOKH U MPUBATHUTE CyOJeKTH 3a M3BPIIyBaaT CIIy»)Ou u 00e30emyBaar
YCIYTH Of OIIIT HMHTEpEC, Mopa Ja C€ BOCIOCTaBaTa M MEXaHH3MH 3a
perynanyja, JIMIeHIUPambe, HAA30p U 3aITUTA Ha ITpaBaTa Ha TOTPOITyBAYUTE
Ha THE YCJIyTH. 3aT0a ce BOCIIOCTaBYBaaT HE3aBHCHU PETYIIATOPHU YHja yiora
€ aBTOHOMHO W HE3aBHCHO Jla PETyJHpaar MOeAMHEYEH JIeN O] 1Ma3apoT HIIH

op. cit. str. 47-51., gdje isticu da ja taj postupak bio najintenzivniji u vremenskom periodu od
2001. — 2009. godine, dok je 2010. godine doslo do suprotnog trenda, odnosno smanjivanja
broja agencija, §to nazivaju deagencifikacijom, prevzemeno od Dr. sc. Edita Culinovi¢ Herc,
dr. sc. Antonija Zubovi¢: Upravnosudski nadzor nad nezavisnim regulatornim agencijama:
aktuelnosti u postupcima, Zbornik radova Pravnog fakulteta u Splitu, god. 50, 2/2013., str.
371.- 392, file:///C:/Users/User/Downloads/zb201302_371.pdf

'8 Branko Smerdel, Nezavisni regulatori i vladavina prava hrvatska praksa u svijetlu americkog
iskustva, prevzemano od https://www.pravo.unizg.hr/_.../, na 26.08.2014g

% 3a oBa nokonkperHo Buau: 1. Kopri¢, Pazvoj i problem agenciskog modela s posebnim
osvrtom na nezavisne regulatore, Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi
na dzavnoj, lokalnoj i regionalnoj razini, Institut za javnu upravu, Zagreb, 2013, str.5
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OJPEJIEH CEKTOP (Ha MpUMEp, EJIEKTPOHCKHA KOMYHHUKAIUH). %

CeTo oBa ce ciydyBa BO IIEpHOJIOT Ha TMOepain3aliija u MpuBaTH3alnja,
Kora Jp)kaBaTa ja MEHyBa CBOjaTa yjora OJ COICTBEHHUK U YIIpaByBad,
a OCTaHyBa Jla ce MpamryBa — HO, caMO Kako perynatop. Bo HoBara yrora,
Jp>KaBaTa I'M Kpeupa IMpaBuiiaTa Kako ke (QyHKIHOHHpA Ma3apoT 3a OIpeaeH
CEKTOp, Taa T'M OINpe/esyBa YCIOBUTE Ha BIETYBalkhe€ Ha HOBU YUECHHUIM Ha
1a3apoT, MOCTaByBa CTaHJAPIU 3a MPOU3BOIMU (YCIyrH) Kou ce Hynar. beme
CIIOMEHATO JIeKa OBOj MpOIIEC MPOU3NIETYBAa O]l AHINIOCAKCOHCKUTE 3EMjH,
notouHo o¢ Benuka bpuranuja Bo mpBara Biaga Ha Mapraper Tauep.?
Boenno, enna o Haj3Ha4ajHUTE pePOpPMU KOU C€ CIIPOBEICHU BO TOA BPEME €
OCHOBAH-ETO HAa U3BPIIIHUTE areHIMy, Taka HapedaHu Next Steps areHiuu. 3a
Jla C€ OCHOBAAT OBHE areHIIMU KIIYIHO Tpaliame € Ja ce o7Bojar policy padotw,
KOM OCTaHyBaaT BO HAJUISKHOCT HAa MUHHUCTEPCTBaTa, OJ CIPOBEIYBaHmE
Ha TOJUTHKUTE, KOM Tpeba /Ja MOMHHAT BO HAJIEKHOCT Ha W3BPILIHUTE
areHuuu. Ha Toj HauMH areHUMUTE HE MPEeTCTaByBaaT HOBU OPTraHU3AllMOHU
TBpOpOU, TYKy HACTaHyBaaT CO OJ[BOjYBam€ OJ OpraHU3allioHaTa CTPYKTypa
Ha MuHHCTepcTBaTa. DopManHO THE MMaaT caMoO yrpaByBadka (M300p Ha
(hyHKIIMOHEp Ha KOHKYpPC) W (pMHAHCHCKA CaMOCTOJHOCT. BakBu W3BpIIHU
areHIINM JI0 KPajoT Ha BIIaJIeeHTO Ha KOH3EPBATUBIIMTE UMAJIO BKYITHO 140.2

Bo teopujara ce cmeTa fieka 0BOj KOHIIETIT Ha areHIu(HKaluja e moBp3aH
CO MOJZICJIOT Ha HOBHOT jaBeH MeHayMeHT. FIMEeHO, Kako IITO HOBHOT jaBeH
MEHAIMEHT C€ 3ajlara 3a palloHaIN3alija Ha JABHUOT CEKTOp, O/IBOjyBabE
Ha TUTIOBU HA YIIPABHU OPTaHMU3alliU CIIpeMa BHJIOT Ha pabOTHTE HAa OHUE KOU
Cce 3aJI0JDKCHU 32 HUBHO ()OPMUPAILE U MPATCH-E HA jaBHATA TIOJIMTHKA H OHUE
KOHU I'M U3BpLIIYyBaaT 3aJa4UTE U CO3JJaBabC HA MaJIM YIIPABHU OpTraHH3alllu,
CO jacHa OITrOBOPHOCT 3a pe3ynTaroT. lcToBpemeHO perymaropHara
ApkaBa Ce 3aCHOBA Ha WJejaTa 3a JIOBEpYBambe HA PETyJaTOpHHTE padoTh
Ha MOCEOHU Teja OJHOCHO OpPTraHHM3aIlM{ KOM C€ CTPYYHH M M30JIHMPAHH OJf
MOYXHH TIOJTMTUYKH ITPUTUCOIU CO IITO OM ce 00e30e1nna CooJBETHA Ta3apHa
KOHKYpEHIIMja TIoMery 1aBaTenTe Ha jJaBHUTE YCIYT'H, OMHOCHO 3aIlITUTa Ha

20 1. Kopri¢, Pazvoj i problem agenciskog modela s posebnim osvrtom na nezavisne regulatore,
Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi na dZzavnoj, lokalnoj i regionalnoj
razini, Institut za javnu upravu, Zagreb, 2013, str.6

21 Nastanak i nezavisnost regulatornih tela u Srbiji: domace ili eksterne determinante?,
Slobodan Tomi¢, Aleksandar Jovanci¢* http://www.politickeperspektive.org/izdanja/broj-
5/2, Informacioni centar Evropske unije, Srbija

22 Beuselinck, 2006; Greenwood et al., 2005; Peele, 2004; v. i Musa, 2014), prevzemeno od
Komparativna javna uprava — nastavni materijali Institut za javnu upravu

Zagreb, 2015, https://www.pravo.unizg.hr/_news/14947/KJU%20-%20nastavni%20
materijali%20za%20web.pdf
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noceOHU MpaBa HAa KOpUCHULIUTE U BpaboTeHure. »* Kako TBoperr Ha HoBroT
jaBeH menayMmeHT (New Public management) ce cmera Kpucrodep Xyn
(Christopher Hood). ITputoa, T0j rt HaBelyBa 4eTUPUTE OCHOBH €JI€MEHTH Ha
KO C€ 3aCHOBAa OBa T€OpHja, U Toa: 00U 1a ce 3a0aBM pacTOT HA BIAJUHUTE
TeJla, HacO4YyBame CIIpeMa NpUBaTHU3aldjaTa, pa3Boj Ha HMH(pOpMaTHUKaTa
TEXHOJIOTHja 0COOEHO Kora CTaHyBa 300p 3a 00e30e/1yBame Ha jJaBHUTE YCIIyTH
U pa3Boj Ha Mel'yHapoaHa copaboTKa.

Bo oaHOoc Ha MOMMHOTO OmpenelyBamke Ha areHIuuTe OM HCTaKHale
JIeKa TOa 3aBHCH IpeJ c€ O]l HUBHUOT BHJI, 3aTOa LITO THE HE CE XOMOTEHa
rojaBa TyKy C€ pa3lMKyBaaT BO OJJHOC Ha OJPEICHH KPUTEPHUYMHU KaKO IITO
ce CTaTycoT, (pMHAHCHCKAaTa M OpraHu3alMoOHAaTa CaMOCTOJHOCT, HAYMHOT
Ha OJrOBOPHOCT, BHJIOT Ha JI€JHOCTA IITO ja W3BpIIyBaaT M CIOpEN Toa
MOJKE J1a ce IMOoJIeNaT BO HEKOJIKY KaTeropuu. BeymHocT, The Moxe 1a ce ce
KJacu(UIMpaaT Kako: He3aBUCHU, U3BPILHU U eKCIepTCKU.?* Jloeka Ha3uBOT
MOJKe Ja OuJie: areHIuy, peryIaTopHH Tella, jJaBHU areHLUY WK apaJpKaBHU
opranu. CTaHOBHUIITA JieKa OBHUE TeJla ce JIeJ O]l yIpaBaTa, HOpaJu IITO BpILIaT
yIpaBHa JISjHOCT, Ce € M03aCTalleHNH BO TEOPETCKUTE COTTICAyBamba®.

CormmacHo eBporickara perynatuBa ((EK) 6p. 58/2003), crarycor Ha
HU3BPUIHUTEC ar¢HUun € YTBPACHO ACKA H3BPUHIHHUTC arcHIUH CC€ nmoceoHu
MPABHU JIMLA, HA KOU OHAIIPE] UM CE€ YTBPAYBaaT TPAHULUTE U YCIOBHUTE 32
JIOBEpYBamhe Ha HAIUICKHOCTHU, OBJIACTYyBambara KOM MM CE JaBaar , HAYMHOT
Ha KOHTpoJia Haj paboTara Ha W3BPIIHHTE AarcHIUH, KaKo M HUBHOTO
(uHaHCHpamke U OTBOPEHOCT BO paborara.?

Omna mTo Tpeda J1a ro KOHCTaTUpaMe € Jieka He CeKoja areHInja ce cMeTa
3a peryaaropHo Teno. Taka, mocTojaT oJpeAeH! yCIOBH KoM Tpeba aa Ouaar
UCIIOJIHETH 3a J1a Ha €/lHa areHlMja U ce NPU3HAe CTaTyC Ha PeryiaaTopHO
testo. Cropen CTaHUYMK Toa 61 OnJle ClieIHNBE KapaKTePUCTUKU: Ja CTaHyBa
300p 3a MpaBHO JIMILIE CO jaBHH OBJACTYBamba KOE ce€ Haora HaIBOP O]l COCTABOT

2 G. Majone, Regulating EuropeLondon.New York: Routledge, 1996, G. Majone, From
the Positive to the Regulatory State: Causes and Consequences of Changes in the Mode of
Governance. Journal of Public Policy 17 (2): 139-167, prevzemeno od Anamarija Musa,
Agencifikacija kaonova I dodatna centralizacija-hoce I se Hrvatska ikada moci decentralizirati,
Hrvatska i komparativna javna uprava, 2012 godina, broj 4, str.1197-1224;

24 1. Kopri¢, Pazvoj i problem agenciskog modela s posebnim osvrtom na nezavisne regulatore,
Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi na dZzavnoj, lokalnoj i regionalnoj
razini, Institut za javnu upravu, Zagreb, 2013, str.13

2 3. Vporesuh, “ITonokaj u yiora jaBHAX areHIlja y HAIIeM IpaBHOM cuctemy”, [IpaBHu
skusor 10/2005, 283-295.

26 Council Regulation (EC) No. 58/2003 of 19 December 2002, laying down the statute
for executive agencies to be entrusted with certain tasks in the management of Community
programmes.

19



Ha Jp’KaBHATA yIpasa, la UMa OBJIACTYBAaWkE 3a JOHECYBAWE IOA3aKOHCKU
aKTH ¥ BOJACH-E Ha MMOCEOHHU yNpaBHU MOCTANKHU U Je€Ka MPOTUB KOHKPETHATa
OJNTyKa Ha peryiaTopHaTa areHiuja xanda He e 1o3BosieHa. ¥ [leTpoBuk, naxk,
' AeUuHUpa KaKo CaMOCTOJHM M HE3aBHCHHU Tejla CO jJaBHU OBJACTYBamba,
OCHOBAHH CO IIeJ1 ypeayBame U HaJ30p HaJ U3BPLIYBamke (JTUOEpaTU3UpaHu)
JIEJHOCTH O] OIMIIT ommTecTBeH HHTepec.”® Perda i Rupe mox moumor Ha
pEerylaTopHM AareHUMH T'M CMeTaar OpPraHM3alUUTe CO pa3iIMyeH Ha3WuB,
CTPYKTYpHO H3[IBOGHH OJI COCTAaBOT Ha JAp)KaBHaTa ymlpaBa, ydja 3ajada H
MIOCTOjaHO M3BPLIYBakE HA jaBHUTE PaOOTH HA HALIMOHAIHO HUBO.?

Cemnak, 1ocTojar U CIIPOTHCTaBEHU CTABOBH, CIIOPE]l KOM CIIOMEHATHTE
TeJla He MOXKaT Ja Ce [IeHaT UCKITyYUBO 3a JIeN Off aAIMUHUCTpaIujara. FimeHo,
amepukanckuot aBrop Mulock ru nedmunHmpa Kako ,,0praHu, KOM HE c€ HUTY
3aKOHOJIAaBHU, HUTY WU3BPIIHU, HUTY CYJICKH, TYKy OOCAMHYBAaT IMOHEUITO O
CeKoja TpaHKa Ha BJIACT, U TEOpeTCKU ce oaroBopHu Ha Konrpecot. Tue ce
ocHoBaar kora KoHrpecot cMeta jieka moceOHu ycaoBU Oapaatr KOHTHHYHUPAHO
Y MHOTY 9€CTO JIOHECYBambe Ha aKTH OJ 3aKOHOJIaBHA TIPUPO/Ia, BTEMENICHH Ha
yHU(OPMHA U KOH3UCTeHTHA osuTrKa .3 Ha Taa muanja e u ctaBot Ha Chris-
tensen, Laegreid u Stone Sweet kou ncTakHyBaar Jieka CTaHyBa 300p 3a Tena

27 StaniCi¢, Frane, Pravna narav regulatornih agencija u Republici Hrvatskoj, Pravo u
gospodarstvu, br. 5., 2012., str. 1359-1360, Bari¢, Sanja, Perda, Dario, Zakonsko uredenje
regulatornih agencija u Republici Hrvatskoj, Informator male stranice, br. 5908., 2010., str.
3., prevzemeno od Dr. sc. Edita Culinovi¢ Herc, dr. sc. Antonija Zubovié: Upravnosudski
nadzor nad nezavisnim reulatornim agencijama: Aktuelnosti u postupcima Zbornik radova
Pravnog fakulteta u Splitu, god. 50, 2/2013., str. 371.- 392 (http://www.pravst.hr/dokumenti/
zbornik/2013108/zb201302_371.pdf na 03.09.2014)

8 Petrovi¢, SiniSa, Pojam i uloga nezavisnih regulatora, Pravo u gospodarstvu, br. 3., 2008.,
str. 465, prevzemeno od Dr. sc. Edita Culinovié Herc, dr. sc. Antonija Zubovi¢: Upravnosudski
nadzor nad nezavisnim reulatornim agencijama: Aktuelnosti u postupcima Zbornik radova
Pravnog fakulteta u Splitu, god. 50, 2/2013., str. 371.- 392 (http://www.pravst.hr/dokumenti/
zbornik/2013108/zb201302_371.pdf na 03.09.2014)

2 Perda, Dario, Rupe, Doris, Pravno uredenje regulatornih agencija u hrvatskom pravu,
Hrvatska pravna revija, br. 11., 2010., str. 62, prevzemeno od Dr. sc. Edita Culinovi¢ Herc,
dr. sc. Antonija Zubovi¢: Upravnosudski nadzor nad nezavisnim reulatornim agencijama:
Aktuelnosti u postupcima Zbornik radova Pravnog fakulteta u Splitu, god. 50, 2/2013.,
str. 371.- 392 (http://www.pravst.hr/dokumenti/zbornik/2013108/zb201302_371.pdf na
03.09.2014)

30 Mulock, B. u Smerdel, Branko, Regulatorne agencije, Informator, br. 5432., str. 1. O
polozaju regulatornih agencija u americkom pravu vise vidjeti kod Bajaki¢, Ivana, Razvoj i
ucinci regulatornih agencija u SAD: uspjesan model za Europu?, Zbornik Pravnog fakulteta
u Zagrebu, br. 2., vol. 60., 2012., str. 495-526., prevzemeno od Dr. sc. Edita Culinovi¢ Herc,
dr. sc. Antonija Zubovi¢: Upravnosudski nadzor nad nezavisnim reulatornim agencijama:
Aktuelnosti u postupcima Zbornik radova Pravnog fakulteta u Splitu, god. 50, 2/2013.,
str. 371.- 392 (http://www.pravst.hr/dokumenti/zbornik/2013108/zb201302_371.pdf na
03.09.2014)
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KOH CC CTPYKTYpaJIHO U3ABOCHU O AprKaBHATA yIIpaBa 3apadd U3BPIIYBAKC
HajaBHI/I pa6OTI/I Ha HAallMOHAJIHO HUBO Ha TpajHa OCHOBA, BO KOH Bpa60TCHI/ITe
ce jaBHI/I CJ'IY)K6CHI/ILII/I n ce (I)I/IHaHCI/IpaaT BOIUIABHO O[] JAp’KaBHATa CMCTKa
" CC IOAJIOKHU Ha MPOIHUCHU Ha jaBHOTO l'IpElBO.31 HezaBucHu CTpydmhalr BO
arcHiuu, Ke JAOHCCYyBaaT NpOIHUCH U Ke I CIIpOBEAYBaar, IO IIpaBuUjIaTa Ha
CTpyKara, OCHOGOI{CHI/I O UHTCPCCHU UHTCPBCHIUU HA IMTOJIMTUKATA U BiacTa.*?

[ToBp3yBajku TH HE3aBHCHUTE Tela co audepeHnujanyjata u
JelleHTaln3alyjaTa Ha JpKaBHaTa yIpBa ce CMeTa U JieKa ,,XOPHU30HTaJIHa
nudepeHijanrja BO COBPEMEHHUTE JPXKABU CE€ OJBHMBA O] MOYETOKOT Ha
MoOJIepHaTa YyIpaBa, MPBO KaKOo pa3rpaHyBambe BO IIEHTpalHa JAp)KaBHA
yIpaBa Ha Pa3IMYHU YIpPaBHU PECOpPH, a MOTOA BO MOCIEAHUTE ICIICHWUH,
Kako (pyHKIIMOHAJIHA, yIIpaBHa JIeNEHTpaIn3alija BO CMUCTIA Ha O/IBOjYBambe
Ha CHeIWjaJu3upaHd OpraHU3alluM O]l Jp)KaBHATa yIpaBa Ha TojeM Opoj
arernuu. > Vcro Taka, ,,HOBUTE CBakama 3a KapakTEpOT Ha jaBHATa yIrpaBa
W ylorara Ha Jp)kaBaTa BO OIIITETCBEHO MHTEH3MBHO ja IMPOMOBHpAAT
(dparmMeHTanjaTa Ha CpeIMIHATA yIpaBa W JeleTHpame Ha padoTuTe
W3BOGHM Ha CaMOCTOJHM OpaHHU3alUd, 4YHja OJrOBOPHOCT M KOHTpOJA
OCTaHyBaaT HEJOBOJHO PEIICHU Tpaliama.*

Cemnak, 3a 1a roBopuUMe 3a (OPMUPABETO HA HE3aBUCHU OPTaHU U TeJa
(Mefy KOW W peryJatopHHUTE), Ha KOU UM C€ MPEHECYBa JaBHO OBJIACTYBAHHC
3a M3BpIIYBakE HA 33/1a4d Of jaBEH WHTEpec, OM Mopalie HajHampes Jaa To
nepuHUpaMe U CaMOTO jaBHO OBJIACTYyBame. JABHOTO OBIACTyBame, UMEHO,
npeTcTaByBa ,,[IPaBO U OOBPCKA Ha OIPEACHU CyOjeKTH, BO M3BPIIYBAETO
Ha JIOBEPEHHTE 3aJla4M Ja MOXKaT Ja HacTalyBaaT aBTOPUTATHBHO BO HME
Ha OIIITECTBEHATa 3aelHUIA, YTBPAYBajKM OOBPCKH, 3a0paHU M JpPyTU

31 Christensen i Laegreid te Thatcher i Stone Sweet u Kopri¢, Ivan, Musa, Anamarija,
Dulabi¢, Vedran, Europski standardi regulacije sluzbi od opceg interesa: (kvazi)nezavisna
regulacijska tijela u izgradnji modernog kapitalizma, Hrvatska javna uprava, br. 3., 2008., str.
661., prevzemeno od Dr. sc. Edita Culinovi¢ Herc, dr. sc. Antonija Zubovié¢: Upravnosudski
nadzor nad nezavisnim reulatornim agencijama: Aktuelnosti u postupcima Zbornik radova
Pravnog fakulteta u Splitu, god. 50, 2/2013., str. 371.- 392 (http://www.pravst.hr/dokumenti/
zbornik/2013108/zb201302_371.pdf na 03.09.2014)

32 Branko Smerdel, Nezavisni regulatori 1 vladavina prava hrvatska praksa u svijetlu
americkog iskustva, prevzemano od https://www.pravo.unizg.hr/ .../, na 26.08.2014g.;

3 Eugen Pusi¢, Nauka o upravi, Zagreb, 2002, prevzemeno od Anamarija Musa, Agencifikacija
kao nova I dodatna centralizacija-hoce I se Hrvatska ikada moci decentralizirati, Hrvatska I
komparativna javna uprava, 2012 godina, broj 4, str.1197-1224;

34 Verhoest et al., 2010; Pollitt T Talbot, 2004, Verhoest, K., P.G. Roness, B. Verschuere, K.
Rubecksen, M. MacCarthaigh (2010) Autonomy and Control of State Agencies. Comparing
States and Aencies. Palgrave Macmilan, prevzemeno od Anamarija Musa, Agencifikacija
kao nova I dodatna centralizacija-hoce I se Hrvatska ikada moci decentralizirati, Hrvatska I
komparativna javna uprava, 2012 godina, broj 4, str.1197-1224;
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OJIHECYBama Na U MPOTUB BOJjaTa Ha Cy0jeKTOT Ha KOTO CE€ OIHECYBaaT THE
Mepku““.** HajuecTo jaBHO OBJIACTyBame C€ JaBa 3a: peEIIaBambe YIpPaBHU
paboTu U BpIEHE jaBHU €BUICHIMM U U3/laBamkbe yBepeHuja). [IokoHKpeTHO,
JaBHUTE OBJIACTYBamba CE JI0BEPYBaaT 3a CIEAHUBE JIP>KaBHU PaOOTH: BPIICHE
HOpPMAaTHBHA JIEJHOCT — MPEKY JIOHECYBabe CTaTyTH U JAPYTH OIIITH aKTU Ja
ypeayBaar OfHOCH, Ja YTBp/AyBaaT YCIIOBH; pEIIaBame BO yNpaBHU paboTH
— Ha mpumep, Tue Tpeda aa ce npensuaar Bo 30VYII; 3a Bpuiewme cTpydeH
Ha/130p, 3alUTUTA U WHCIEKIIN]a; 32 BOICHE JaBHU €BUCHIIMU U 32 U3/1aBabe
JaBHU HCIIPABH.

Co omen Ha Tope HaBeACHUTE Ne(DUHUPAEHE 32 CAMOCTOJHUTE OpPTaHU
MOXKE JIa ja U3BEIEeME M HalllaTa 3aKiIyyHa CHHEHTH3UpaHa Je(pUHHUIIM]ja Koja
BO ce0e TM MHKOPIIOpUpPAa OCHOBHHUTE €IIEMEHTH KOW Tpeda Jia TH ImoceayBa
€IeH OpraH 3a Jaa no0ue cTaTryc Ha He3aBUCHO Teno. OBHE opraHu ce
eTabiMpaaT Ha OCHOBA Ha MOCEOEH 3aKOH CO KOj MM CE€ TIPH3HaBa CBOjCTBO Ha
MIPBABHO JIMIIE ¥ 10 CBOjaTa MoJI0K0a BO CHCTEMOT Ha 1moiesida Ha BiacTa THe
ce Haoraar HaJBOp O] TPUTE IPaHKM Ha BiacTa (3aKOHO/IaBaHaTa, Cy/lcKara,
W3BpIIIHATA), IITO 3HAYM JIeKa MMaaT OJpEICH CTENeH Ha aBTOHOMHja BO
TIOTJIe]T Ha OITyYyBamk-ETO, 8 KOM BO ce0e T MHKOPIIOPUPAAT U peryiaTopHaTa
W W3BpIIHATA W CyAcKara BiIacT. MIMEHO, CO caMOTO OCHOBaWmE Ha OBHE
OpraHu Bp3 HUB C€ BPIIM MPECHECYBAaHkE HA OBIACTYyBamka M OITOBOPHOCTH
npu 00e30eyBamke Ha jJaBHU YCIYTH U BPIICHE OIPEACHHU YIIpaBHU PabOTH.
Bo Haweno oBue opraHu ce OpraHU3anMoHO, (PUHAHCHCKH WM KaJIPOBCKHU
CaMOCTOjHH, a OJIrOBapaar camMo 3a MoBpe/ia Ha Ha4YeJI0TO Ha 3aKOHUTOCT MPH
JIOHECYBamh-€ Ha aKTH U NPEB3EMambe Ha JIe]CTBH]a, 10/IeKa N30paHUTE WICHOBH
(moxonky cranyBa 300p 3a KOMHCH]ja) WJIA JUPEKTOPH (JIOKOIIy CTaHyBa 300p
3a areHIyja) oJroBapaar Mpeja OHOj IITO T'M u30pa, a Toa € 3aKOHOJIABHOTO
tesno (Cobpannero). Ucture ce hopMupaat 3apaau U3BpIITyBake HA CTPYYHH,
W3BPIIHU U KOHTPOJHU padoTu. Cemnak, o1 UCTPaKyBamHETO CIIPOBEICHO 3a
OBOj TpyZI BOOYYBaMe U Jieka HE MOCTOM YHH(DHUIIMPAH CHCTEM CO OIHAIPE]
YTBp/ICHU TpaBWJa KOW CE€ OJIHECyBaaT Ha yTBpAyBame Ha morpeda 3a
(dbopmupame Ha HE3aBHCEH OpraH, HAYMHOT Ha yIpaByBambe, HAYMHOT Ha
(buHaHCHpamWke, CTaTyCOT Ha BPaDOTEHHUTE BO OBUE OPraHW, IUIATHUTE KOW T'H
no0uBaat, KOHTpOJIa HaJ HUBHATA €(PUKACHOCT U €(hEeKTUBHOCT BO paboTara.
Certo 0Ba ocTaBa BIIEUATOK JIeKa BO WIAHWHA Tpeba J1a ce yTBPAAT U KOHKPETHH
KpUTEPUYMH 3a OBHE Tpamiama. Ha kpajot, O cakaie Ja MCTaKHEMe JeKa
MaKo CTaHyBa 300p 3a Teja KOW HaBHIYM C€ HAaoraaT MmoMery TPUTE TpaHKH
Ha BJIACT, THE CE€ Cenmak HajOJUCKH 10 TOIMIMPOKHOT IOMM Ha jaBHATa

% Puro Gatari¢, Djelatnosti od posebnog drustvenog interesa i javna oviastenja, Zagreb,
1986, c1p.101-102.
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aaMuHUcTpanuja. Toa BCYIIHOCT mpousiieryBa of (akToOT Jieka HUM UM €
JIOBEPEHO U3BPILYBAKHETO HAa paOOTUTE O JaBEH MHTEPEC KOU TPAAULIMOHATHO
Ou moTnaHae Moj HAJISKHOCT Ha yIpaBaTa.

3. KoMnapaTuBHM HCKYCTBa 32 Pa3B0jOT HA He3aBUCHUTE OPraHu/
areHIuMuTe

Bo Benuka bpurannja camocTojHUTE peryJaToOpHU Teja HacTaHyBaaT
Kako pe3yiTar Ha moTrpebara oOJIpeneHH aKTHMBHOCTH Ha JIp)KaBara Jia ce
W3BPIIIyBaaT HE3aBUCHO OJ1 IEHTpaiHata Brnamga w 0e3 mupeKTHa MOJTUTHYKA
KOHTposia Ha Bianmara. [lo CBOjOT mpaBeH CTaTyC pETYJIaTOpPHUTE Tela
npumnaraar BO Tpynara Ha T.H. HEJIETIApTMAHCKH jaBHH Tena (non-departmen-
tal public bodies), xou ce pa3nuKyBaaT 110 CBOjaTa MPUpoia U GYHKIIMH KOU T
M3BPIIIYBAaT IITO MPEIU3BUKYBA MOTEIIKOTHY TP HUBHOTO AepuHupame. Tue
Ce OCHOBaaT O] CTpaHa Ha BJlaJlaTa ¥ MMaaT CBOM HE3aBUCHH OyIIETH H Kajap.
PakoBOnTCBOTO Ha peryiaaropHHUTE Teia TO TMOCTaByBa Biajuara Ha OApENeH
BPEMEHCKH TEPHUOJ U TOa 3a CBOjaTa padoTa € OATOBOPHO TPEN PECOPHHUTE
MUHHCTEPCTBA, a HE Ha IMapalaMeHTOT CO IITO C€ HaMaTyBa HE3aBUCHOCTA U
jaBHaTa OJTOBOPHOCT Ha OBHE TaJla 32 HUBHOTO paboTeme. 3a /1a ce HaIMUHE
BaKkBaTa KpUTHKA 3a TIOJMTHU3AIMjaTa U HEJOCTAaTOKOT Ha OITOBOPHOCT BO
paboTtara Ha peryJiaTopHUTE Teja, Bo bputanuja ce BOBEACHU 3aI0JDKUTEITHU
JjaBHU KOHKYPCCH 32 1300p Ha paKOBOJICTBOTO Ha PETYJIATOPHUTE TeJa, CO IITO Ce
JjaKHe TpaHCIIapEHTHOCT BO H300pOT Ha PAKOBOATCBOTO U MPO(ECHOHATHOCTA
BO pabOTEHETO Ha PeryIaTOpHUTE Tema. 3¢

Bo CA/larenuunre ce ie1at Ha 3aBUCHU U HE3aBUCHU. 3aBUCHUTE OPraHu
ce popMupaar Kako OpraHu BO COCTAB Ha HEKOj JAeTIapTMaH, KOU IO COYNHYBaaT
kabuHeToT Ha [Ipercenarenor Ha CA /. Ha ueno Ha oBUe opraHu3aiyu ce Haora
¢dbyHkunoHep koj e nmocraseH of Ilpercenarenort, Bo cortacHocT co CeHaToT.
HezaBucHute areHIMM o CBOja CTpaHa CE JieaT Ha HE3aBUCHMU W3BPIIHU
areninu (independent executive branch agencies) u peryiaTopHU areHIUH
(independent regulatory agencies). He3aBuUCHHWTE W3BIIHK areHIMM HMaaT
CJIMYEH CTaTyC CO 3aBUCHUTE BO OJTHOC HA OBJAacTyBamara Ha [IpeTcenarenor
Ha CA/l cipema HEB, a pa3JIuKara e IITO OBHE CE OPTaHU3AI[IOHO CAMOCTOJHU
Ounejku He ce HaoraaT BO cocTaB Ha JemaprMan.”’ Op japyra cTpaHa,

3 Dejan Suput, Samostalna regulatorna tela u pravnom sistemu Republike Srbije, npes3emerno
on http://www.telekomunikacije.rs/arhiva_brojeva/treci_broj/mr_dejan_suput: samostalna
regulatorna_tela u pravnom_sistemu_republike srbije .165.html

37 Johnson C. Scott, ,,Administrative Agencies: A Comparison of New Hampshire and
Federal Agencies’ History, Structure and Rulemaking Requirements* , Pierce Law Review,
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HE3aBUCHHUTE PETyJaTOPHU areHIMU MaK UMaaT MPHJINYHO BUCOK CTEMEH Ha
He3aBUCHOCT. Tue He mpuraraar Ha HUEJIEH yIpaBeH pecop, HUTHU ce Haoraar
MOJ AMPEKTHA KOHTPOJA Ha MpEeTCceNaTeNioT Ha AprKaBara WM CTapelInHaTa
Ha OJpeNeH pecop. 3aeIHUYKU KapaKTEePUCTUKU Ha PETyJaTOPHUTE Tella BO
CA/l ce:

- Ha HUBHO YeJI0 CTOM Ipyna Ha Jyfe, a He e/IeH CTapenInHa

- HaQjMHOTY IMPOCTO MHO3MHCTBO Ha KOJIEKTUBHUOT OPTaH HA yIIPaByBabe
MOYKe J1a OWJIe OJ] e[HA TIOTUTHYKA TTapTHja

- YJIGHOBUTE HA KOJIIEKTUBHUOT OPraH Ha YIpaByBambe C€ MOCTaByBaaT
O]l CTpaHa Ha MTpPeTCeaaTesoT Ha Jip)kaBaTa (Ha OCHOBA HA MUCICHE U
co onobpenue ox CeHar) Ha TOYHO OJPEIEH MEPUO]T

- WICHOBUTC Ha KOJICKTUBHHUOT OpraH Ha YIIpaByBalkE MOXKaT Ja 6I/I)IaT
paspelieHy oJ Taa IMO3WIlFja caMO BO CIIy4aj Ha MOCTOCHE Ha jacHa
npuurHa (cause), 3a pa3jivka off IOBEKETO CIIy>KOSHHUIIM BO U3BpILIHATA
BJIACT KOM C€ Haoraar Ha ,,ycayra™ Ha Mmperceaaresior.™

Bo ®pannuja nojaBara Ha caMOCTOjHUTE pETyIaTOPHU TeIa e 3a0enexana
BO TEKOT Ha cemyneceTute roguHa Ha 20 BeK, a HMBHATa IpaBHA MOJOX0a
HUTY JIEHEC HE € jacHO JIe(MHHpaHa CO 3aKOH, HUTY BO CyJCKaTa Ipakca.
IIpema TonkyBameTo Ha J[p>KaBHUOT COBET- CAMOCTOJHUTE DETYJIATOPHU
Tesla KOM paboTar BO MME Ha JprkaBaTa, MMaaT jaBHU OBJIACTYyBamba, HO HE
3aBHCaT Of Blajzara. Tue ce M3MEHH O]l XHepapxHjara Ha OpraHuTe Ha
u3BpIIHATa BiacT. PpaHIlyckaTa Ap)KaBa 3aB3eMa CTaB JIeKa CAMOCTOJHHUTE
PEryJIaTopHH Tela ce MOJUTHYKUA U OPraHU3alMOHO HE3aBHCHHU, CO IITO CE
00e30e1yBa HUBHA CTPYYHOCT, KPEAHUOMIUTET U ISTUTUMHUTET 3aT0a IITO THE
BpIaT paboTH BO ,,0CTBEJIMBU 00JaCTH OJ1 OMIITECTBEHHOT KUBOT. M IOKpaj
TOA IITO PAKOBOAMTEIMTE HA OBUE TeJa C€ HAjUeCTO MMEHYBAaHU CO JEKpEeT
Ha mpeTcenarenoT Ha PemyOnukara, Tue ce Jekiapupaar Kako He3aBUCHU U
camocTtojHu. HaunHOT Ha paboTa € HajyecTo KOJIETHjaJieH MaKo MOCTOojaT U
IpUMEpU Ha THOKOCHU peryaaropHu Tena. O6aacTuTe BO KOU HajuecTo paboTar
CaMOCTOJHUTE PeryJaTopHH Teja ( Ha MpuMep, €eKOHOMHU]a, jJaBHU (PUHAHCHUH,
jaBHO HH(pOpPMHpame, eIEKTPOHCKM MEIUYMHU M TelleKoMyHuKaiuja). Kako
pUMep, KOj 3aciy’kKyBa BHHUMaHHE OM ro HaBene DpaHIyCKOTO HAJUICKHO
TEJIO 3a TEJIIEKOMYHKHMKAllMja KO€ Ha CBOE YEJIO0 KaKOo KOJETHjaJeH OpraH
Ha ympaByBambe MMa KOJETHMYM YHMM YICHOBH c€ M30MpaaTr o CTpaHa Ha
npercenarenot Ha Pemybnukara, npetcenarenot Ha CeHAaTOT U IpeTCceaTeaoT

Vol 4, Nr. 3, University of New Hampshire, 2006., 438., npeszemeno oz /pacan Muikos,
peoosru npopecop Yuusepsumem y Hoeom Caoy Ilpasnu ¢paxyimem y Hosom CadyJABHE
ATEHIUJE ¥V CPBUJNCnyyajHa Tpemka wid Jomra Hamepa?

38 Ibid.
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Ha HanuoHasHoTo CoOpanue.* J[p)kaBHHOT COBET CMETa JieKa areHIMHUTE
Ce 3aCHOBAaT Ha JIBa KyMYyJaTUBHU KPUTEPUYMH, U TOA: aBTOHOMH]ja, IO KOj
areHIMHUTE Ce Pa3iIMKyBaaT O]l HE3aBUCHHUTE yNpaBHH opraHu (autorités ad-
ministratives indépendantes) 1 TOCTOEHE HAa OBIACTYBamba 32 U3BPIIYBAkE HA
HarmoHanHara jaBHa monutuka (1I’exercice d’une responsabilité structurante
dans la mise en oeuvre d’une politique publique nationale). OBue areHuuu
I'M M3BpLIyBaaT paboTHTE O OMIIT MHTepec ( BO obnacta Ha 3ApaBCTBO,
couyjana, ooOpasoBanue u ci.) . Meryroa Bo @paHIja He OCTOjaT areHIuH
KOU craraar BO OpraHu Ha ynpaBa. Bo ®panuuja cratycor Ha areHIUUTE €
CJIMYEH Ha CTAaTycOT Ha HAIIWTE MOCEOHM OpraHM3alllu, a YIITe MOBEKe ce
OHHE KOM Kaj Hac craraaT BO JaBHUTE CITykKOu.*

XpBarcka oJ] CBoja CTpaHa € KapaKTepUCTUYHA MO TOA IITO BO MOCIEIHO
Bpeme on 2009 kaj Hea e BO TeK JearcHIU@UKAIMja Koja Toapa3zdoupa
HaMaJyBame Ha OpojoT Ha areHuuuTe. BakBOTO peleHue cieu Ha mpo1ecoT Ha
KPUYKOTO MPEUCIUTYBamk-E Ha Op0jOT Ha OPTaHUTE, BOBETYBaHE Ha €INHCTBEHU
MpaBmIIa, 00U 32 BOBEIyBamk€ HA MEXaHM3aM 3a KOOP/IUHALM]a U YIIPaByBamke
co e(peKTUBHOCTA U JIPYTH OOJIUIIM Ha pallMOHAIU3allhja BO U3BPIIYBamkhEe Ha
paboTtuTe Ha Ap)KaBHATA ynpasa. (yKUHATH ce 19 1 0OCHOBaHM 7 HOBH areHITUH,
HamaseHu 3a 14%. OCHOBOT 3a BakBO pEILIEHUE € 3aBPUIHHOT M3BEIITaj Ha
npoektoT Ha (DyHKUIMOHAIHA aHalIM3a BO PECTPYKTYUpPamE Ha JIp:KaBHATa
yIpaBa ¥ areHimu Ha kpajot Ha 2008, Koj o CIipoBesie XpBaTCKUTE EKCTIEPTH 3a
Csercka Oanka. MIMeHO, 01 1OCEramrHoTo HCKYCTBO cO (JOPMHUpaAE Ha TOJIEM
Opoj Ha HE3aBUCHU OpPTraHH, CeTa ce 0T BO IMPaBeIl Ha HUBHA palliOHAIN3allH]a.
Kako temennu npobiemMu Ha HE3aBHCHU PETYJIaTOPHU Tella BO XpBaTcKa ce
cMeTaar: Mmoyiok0a BO CHCTEMOT Ha BJIacTa, HEBOEIHAueHa peryiaiuja Ha
HUBHUOT TPaBEH CTaTyC, HAUWH Ha IMOCTAaIyBamke BO KOHKPETHU CHUTYyallUH,
CYZICKMOT HAaJ30p Ha HUBHOTO paboTeme, perpyraiuja, KBAIUTET U MpaBeH
cTaryc Ha BpaOOTEHHTE, MOIIMPOKA OMIITECTBEHA MepLeriyja U MOApIIKa
Ha HUBHOTO paboTeme, MEXaHU3MHU Ha BJIMjaHUE W HAA30p, €(PUKACHOCT H
e(EKTUBHOCT Ha areHIIMHUTE U MOTEIIKOTUN Ha HUBHOTO Mepeme 1 CI.*!

Perrybmuka CpOwuja on cBoja cTpaHa € KapaKTepUCTHYHA 10 TOA IITO
uMa rocebeH 3akoH 3a jaBHH areHIUH,* COITIaCHO KOj THE Ce JIeJIaT BO TPU

3% Dejan Suput, Samostalna regulatorna tela u pravnom sistemu Republike Srbije, npes3emerno
on http://www.telekomunikacije.rs/arhiva_brojeva/treci_broj/mr_dejan_suput: samostalna
regulatorna_tela u pravnom_sistemu_republike srbije .165.html

4 Jlp Aparan Muiikos, Jasue acenyuje y Cpouju — cayyajna epewika unu iouia Hamepa? (CTp.
25-36), http://scindeks-clanci.ceon.rs/data/pdf/0550-2179/2014/0550-21791403025M.pdf

4 1. Kopri¢, Pazvoj i problem agenciskog modela s posebnim osvrtom na nezavisne regulatore,
Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi na dZzavnoj, lokalnoj i regionalnoj
razini, Institut za javnu upravu, Zagreb, 2013, str.14

42 3akoH 0 jaBHuM areHnujama, Ciyx6enu riacauk PC 6p. 18/2005 u 81/2005.
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MIPaBU KaT€rOPUU U TOA: areHIIUH KaKO jaBHH CITY>KOH, areHIIMN KaKo MoCeOHU
OpraHU3alK U areHLMU KaKo jaBHU arcHIMU.* 3a jaBHUTE areHLUU CTaHyBa
300p Toram kora ce paboTH 3a morojieM Opoj Ha MpaBHU CyOjeKTH, yuja
IIpaBHA MPUPOJA U CTATYC CE€ pEryaupaHd co 3aKOHOT 3a jaBHU areHIUH.
HmeHo, corntacHO OBOj 3aKOH jaBHA areHIyja € ,,0praHusalmja Koja ce OCHOBa
3a pa3BOjHH, CTPYYHM WM PETYIATOPHU pabOTH O OIIIT UHTEPEC, TOKOJIKY
pa3BOjHUTE, CTPYUYHUTE M PEryIaTOpHUTE pabOTH He OapaarT MOCTOjaH U
HernocpeIeH MOJIUTHYKH HaJ30p U JOKOJIKY jaBHATa areHinja Moxe 1moaoopo
1 oe(EeKTUBHO J1a T'M U3BPIIYBa OJ] OPraHOT Ha JIp>KaBHA yIIpaBa, 0COOEHO aKo
BO IIEJIOCT WJIM BO MOBEKETO CIlyyau MOXe J1a ce (MHAHCUpa O]l LIeHaTa Koja
ja makaaT KOpUCHHMIIMTE 3a yciyrara. Ha oBue areHuuu Moxe co rnocedeH
3aKOH Ja UM C€ J1aJaT JaBHU OBJACTYBama M J1a UM Ce€ JIOBepar CIIeJHUBE
HA/JIS)KHOCTHU: J1a JIOHECyBaaT MPOIKCH 3a W3BPIIYBambe HA 3aKOHU U JPYTU
OIIITH aKTH, MPBOCTENIEHO OJTyYyBame BO YIPABHU MPEIMETH U M3/1aBahe
Ha JaBHU HMCIPABU M BOJeHE Ha eBuAeHIMja. Cekoja areHuuja € caMocTojHa
BO HEJ3MHOTO O/UTydyBame. Ho, u mokpaj moceOHOTO 3aKOHCKO pelleHue 3a
areHIMUTE BO CPIICKATa IIPaBHA TEOpHja HE MOCTOM KOHCEH3YC 3a TOA KaKBa €
IpaBHATa MPHUPOJA HA MOEAUHUTE areHIUH. *

Coenacno KomnapamusHume UCKYCMEA 60 OOHOC HA He3A8UCHUME
azeHyuu mooice 0a 3aKayuumMe 0eKkda mue nocmojam CKopo 60 cekoja semjd,
a Kako 21aeHa NpuyuHa 3a HUBHOMO gopmuparse Ouna Oepeylayuja Ha
opoicasnama ynpasa. Kaxo apeymenmu xou ooam 6o npunoe Ha gopmuparee
Ha He3asUCHUMe Op2aHU, HAjuecmo ce Hagedysaam: NPOMOBUPAFE HA
NpoOecUoOHannu 8peOHOCMU, 0B03MONCYBARE 3AUMUMA HA  eleMeHmuU
Ha onmwm (jaéen) ummepec KAKO wimo ce Keaaumem, OOCMANHOCMU CI.,
jakuerwe Ha HA030pom HAO obe3bedysarbe HA YCaAyeu 00 Onuim uHemepec u
JaxkHere Ha npagHama 3aumuma Ha NOMpOuLY8ayom, 3aumuma Ha nazapom
npeKy Cnpeyysarbe Ha Co30a6are HA MOHONON U 3aumMuma HA NAa3apHume

3 A. MaprunoBuh, OpUrHHAJIHU Hay4yHH paj, « IIpaBHa mpupona areHuuja y MpaBHOM
cucremy Penyonuke Cp6uje», 391-400. http://scindeks-clanci.ceon.rs/data/pdf/0550-
2179/2012/0550-21791202391M.pdf Kama je peu o areHuujama Kao [OCEOHUM
opranmsanujama, 2009. roguHe MocTojano je mecT TakBuX areHnuja. Om Tor Opoja, aBe
areHrnmje obOpa3oBaHe Ccy 3akoHOM O MuHHcTapcTBuMa u3 2004. rogmHe (AreHmmja 3a
pa3Boj HH(PACTPYKType JOKATHE caMOyTIpaBe M ATEHIIMja 3a CTpaHa yllarama U IPOMOIIH]Y
M3B03a), IOK Cy YETHPH areHIuje 00pa3oBaHe MOCEOHNM 3aKOHUMA: ATEHITH]ja 32 PEIUKIAXKY
(oOpa3zoBana 3aKOHOM O OCTYIalY Ca OTIAJHIM MaTepHjama), be3denHocHo-nHpOpMaTuBHa
areruuja (oOpa3zoBaHa 3akOHOM O 0e30eqHOCHO-WH(OPMATHBHO] areHIUju), AreHiuja 3a
eHeprercky edukacHoct (0Opa3oBaHa 3aKOHOM O eHepreTHin) U PemyOinuka areHiuja 3a
MHpPHO pelIaBamke pajHuX cropoBa (oOpa3oBaHa 3aKOHOM O MHPHOM peEIaBamby PaTHHUX
CIIOpPOBA).

4 Jlp Anexcannap MaprunoBuh, IIpasna npupooa azenyuja y npagnom cucmemy (ctp. 391—
400), 36opuuk panosa [Ipasror dakynrera y HoBom Cany, 2/2012
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mexanusmu. /lodeka Kako He2camueHOCMU ce UCHAKHY8AAM. HECOOOBEMHU CO
HAYenomo Ha nooenba Ha 81acm 3amod wimo 60 UCMO epeme U3BPULY8aam
PeYIayucKu, YAPAasHU, HAO30PHU, KBA3U-CYOCKU, 3AULMUMHU U OpyeU
0671ACMYB8AFLA, IUjAAM HA eKCMEH3UBEH NOPACm HA Opojom Ha Npoouc,
HUBHAMA NOTUMUYKA HE3A6UCHOCT YeCmo Namu e 008e0eHd 80 npaularse,
a npawaree e 0anu umaam 60 008OIHA Mepa U Opye OOIUK HA A8MOHOHUJA.
nouexkoeaul Modice 0a uzbecHysaam OUNO KAKO8 OONUK HA 002080PHOCH,
HOCMOU PU3UK 00 2ybervbe Ha HUBHAMA CAMOCMOJHOCIOO0 20ieMume KOMRAHUU
yue pabomerve mpeba 0a 2o pe2yrupaam.*

4. BugoBu He3aBUCHU Tesia BO PenmyOiiuka Makenonnja

PenyOnuka MakenoHrja Kako 3eMja Koja TPETEHIUpa 3a BIE3 BO
EBporickara yHHUja € TO/DKHA J1a CITPOBE/IE MTOBEKE BUIOBU Ha peOPMHU, O] KO
3a HAC Haj3HA4YajHU ce pedopMHUTE Ol 0OJIACTa HA jaBHATA a[MUHUCTpAIIH]a.
Bo oBaa oGmacT gocera ce mpeB3eMEHH MOBEKE YEKOPHU Ol KOM HajTOJIEMHUTE
HOBH C€ OJIHECYBaaT Ha yCOIVIaCyBame Ha MpaBHATa paMKa CO KOja ce ypeayBa
OpPraHM3MPamEeTO M (PYHKIMOHUPAHETO HA jaBHATa aJIMUHHCTpAaIUja CoO
CBPOIICKUTC ITPUHIIUIIN.

OpraHu3anuckyd MPOMEHM C€ CIy4yyBaaT Of MPUYMHA HITO ,,IIOKPAj
OCHOBHATa KapaKTepPHCTUKA JeKa JIp)KaBHAaTa yrnpaBa BO OCTBAPYBAETO Ha
CBOjaTa 11eJ1 ynorpeOyBa MHCTPYMEHTH Ha BJIACT, OJIHOCHO JaBHU OBJIACTYyBamba,
Taa Cce KapakTepusupa M CO JUHAMUYHOCT BO pa3BOjOT Ha HEJ3UHUTE
OpraHM3allCKU BHUJIOBH, BO 3aBHCHOCT O]l MPOMEHUTE ILUTO CE CIIydyBaaT
BO €IHO ommuTecTBO. KoKy IITO ce THe NPOMEHU IOYECTH U IMOKPYIIHH,
TOJIKY MOBEKe J0 M3pa3 joafa M morpedara o MEHYBAamkE€ U yCOBPIIYBaHE
Ha Jp)KaBHaTa ympaBa BO e€qHa 3emja. Toa e, BCYIIHOCT, TEOPETCKOTO
oIpeJieNlyBamkhe Ha MOCTOJaHOTO MEHYBAaWkE Ha OpPraHU3allMCKUTE BUIOBU Ha
JpXKaBHUTE U HA JIPyTUTE OPraHu, KOU BPLIAT YIIPABHU JI€JHOCTH.

Bo Peny6nuka MakenoHuja ocrojar TpH BHla HA CAaMOCTOJHH OpraHu,
U TOA: CaMOCTOJHM OpraHd Ha Jp)KaBHAaTa yrnpaBa, HE3aBUCHU OpPTraHU U
perynaropuu Tena. Husnara Opojka ox 2000 romuna ngo aeHec 2017 rogunHa
n3HecyBa BKynHO 50 opranu. Ox HuB 11 ce perynaropnu Tena, 14 He3aBUCHU

% 1. Kopri¢, Pazvoj i problem agenciskog modela s posebnim osvrtom na nezavisne regulatore,
Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi na dZzavnoj, lokalnoj i regionalnoj
razini, Institut za javnu upravu, Zagreb, 2013, str.9-10

% Ana-IlaBnoscka- Jlanesa, Opeanuzayuja na opacasnama ynpasa 6o Penyonuxa Maxedonuja
0o Hajnosume 3axoHncku nponucu, T'omumauk Ha [IpaBHUNOT hakynrer Bo Ckomje, Tom 39,
kaura II/1II, 2001.
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OpraHd U 25 cCaMOCTOJHH OpPraHu Ha JApKaBHA ymnpaBa. HUBHHOT mpukas e
najeH Bo Tabena 1.

P.op.

HNucTutynmja

Bp.

PEI'YIATOPHU TEJIA

Ha

CpeacrBa

onx

Byner na PM

AreHlMja 3a CymnepBH3Wja Ha KalHTaJIHO
(GUHAHCHPAHO IIEH3UCKO OCHUTYpYyBame,
2002

AreHIMja 3a CyliepBH3Hja Ha OCUTYPYBambe,

Komucwuja 3a xaptuu o BpegHoct, 2005

ATeHIMja 3a IMBIJIHO BO3AYXOIJIOBCTBO,
2006

ATeHIMja 32 CJICKTPOHCKH KOMYHHUKAIIUHU,
2008

PerynatopHaTa KOMHCHja 3a JIOMYyBambe,
2009

10.437
JIeHapu

WTjau

Arenuuja 3a nomru, 2010

Perynaropna xomucuja 3a eHepretuka, 2011

AreHIMja 3a peryiumpame Ha IKEIe3HU
cexrop (2012)

10

ATeHIMja 3a ayino W ayQuo BH3YCIHH
MeanyMmckn yeayru (2013)

11

CoBeTOT 3a yHalpeayBame M Haa30p Ha
peBH3HjaTa € OCHOBAH O]l CTPaHa

Ha Biaagara ma PemyOmmka Maxkenonuja
KaKO CaMOCTOJHO U HE3aBHCHO
peryaatopHo Teio, 2010Y7

8.496
JICHapH

YTja i

Bxynno

241.233

IeHapu

iIjaan

HE3ABUCHHW OPTAHU

AreHnpjata 3a pasy3HaBambe € I0CEOCH
OpraH Ha Jp)KaBHa ylpasa

254

222.300
JieHapu

TTja i

Komwucujara 3a 3aimTura Ha MpaBoTO 3a
cio0omeH TpuCTalm 10 UH(QOpMAIUHTE
O] jaBEeH KapakTep € HEe3aBHCEH [p)KaBeH
opras (2006)

23

16.580
JieHapu

WIjaau

WHCIIEKIUCKHOT COBET € CaMOCTOEH
Ap>KaB€H OpraH CO CBOJCTBO Ha IIPpaBHO
JIMe

15

25.290
JICHApH

Wijagu

AreHigjata  3a  aAMHHHCTpaldja ¢
CaMOCTOEH JIpXKaBeH OpraH CO CBOJCTBO Ha
npasHo Jure (2010)

65

40.510
JleHapu

Wijaau
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JlpxaBHaTa KOMHCHja 32 OJIY4YyBame BO

27.470 WTja i
BTOP CTETICH BO 00JIacTa Ha MHCIIEKITUCKUOT | 33
JIeHapu
HaJ30p U mpekpiioyHara noctanka (2011)
£ Jlp>kaBHaTa KOMHCHja 33 OMIY4yBame BO
yIpaBHa MOCTAlNKa U MOCTaIKa o7 paboTeH 57 625 wijamm
OJTHOC BO BTOp CTEIIEH € JAp)KaBeH opraH | 59
X . JIeHapH
KOj € CaMOCTOEH BO CBOjara paboTa W mMa
cBOjcTBO Ha TpaBHo jmte (2011)
7 . .
Komucujara3asamrnTa o AMCKpUMHUHALIN] A 7 aena u 4 | 5.540 ujam
€ CaMOCTOCH U HE3aBHCEH ppaGoTenn | nemapu
Opran (2010) P
8 JpkaBHaTa KOMHCH]a 3a KaJOu Mo jaBHU 18 19.085 unjaan
Ha6agkwu (2007) JeHapu
9 Jlupekuujara 3a 3allITHTa HA JIHYHUTE 23 21.905 nijaan
IMonarouu (2005) JieHapu
10 - .
Komucujara 3a 3a1utuTa Ha KOHKy peHUMjaTa 21.960 urjam
€ CaMOCTOCH JIp’KaBEeH OpraH co CBOjCTBO | 27 eHanm
Ha mipaBHo Jjmie (2010) AieHap
it JpxaBHarta n300pHa KOMUCH]a 117 74.985 uijanu
o : JIeHApH
JlpxaBHaTa KOMHMCHja 3a CIpEdYyBame Ha 31.340 HTjamm
KOpyIILHMjata € caMOCTOeH JpyKaBeH opraH | 35 enanm
€O CBOjCTBO Ha TIPABHO JINIIE Jlenap
13 JpxaBHHUOT 3aBOJ 32 PEBHU3Hja € CAMOCTOCH 39 94.816 TTja i
u He3aBuceH oprad (2010) JieHapH
= PeBu3opckoTo Tes0 3a peBU3Mja  Ha
MHCTPYMEHTOT 32 TPETHPUCTANHA MOMOII | 35 40.694 TTja i
(UITA) e dopmupaHO Kako CaMOCTOJHO U JieHapH
HE3aBHCHO TPaBHO JIMIIE,
Bxynno 477.800
CAMOCTOEH OPTAH HA JIP’KABHA
YIIPABA
1 ATeHIMja 32 OCTBapyBame Ha IpaBaTa Ha 19 9.450 WTja i
3ae/IHUIIUTE — IIPABHO JIMIIE JIeHapu
2 ATeHIMjaTa 3a YIpaByBamke CO OJI3EMEH 47 22.155 TTja i
HUMOT JIeHapu
3 : :
AreHupujara 3a TPUMEH Ha ja3HKOT LITO TO 8350 ujam
300pyBaar HajMasKy 20% on
; . JIeHapu
rparanuTe Ha PenyOnuka Makeaonuja
4 Hupexijara 3a 6e30€IHOCT Ha Kiacupu- 4 29914 WITjau
. uupaHyu HHGopMauu };ggag(l)/lo
: . nijaan
Jupeknyjara 3a 3aIlTUTA U CIIACYBambE 271 nenapy
° Arennmja 3a (uHAHCHCKA MOAPIIKA BO 187 8.635.600 wmjamu
3eMjOJICJICTBOTO ¥ PYPATHHOT Pa3Boj JieHapH
7 ATeHIjara 3a MpOMOITHja U TOApIIKa Ha 35 177.232 TTja i
TYypHU3MOT JIeHapu
. IlenTapor 3a ynpaByBame CO Kpu3 310 71122;1;110 umjant
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& AreH1pjaTa 3a CTOKOBHH PE3€pBH 35 259.240 wijam
JIeHApH
MpEeKIIMjaTa 3a 3aJJ0JDKUTETTH Pe3epBU Ha . WiIjagu
10 [q ' 7 874.000 '
Hadra 1 HadTeHN epuBaTH JieHapu
11 .
AreHuujata  3a CTPAHCKM HMHBECTHLMH 134.660 ujam
¥ TIpOMOITMja Ha W3BO30T Ha PemyOmmka | 58 eHADH
Makenonuja fieHap
12 Jupexiyjara 3a TEXHOJIOIIKA HHIAYCTPUCKA 7 1.005.700  wmjagm
Pa3BOjHH 30HU JeHapH
13 AreHnujara 3a MMOTTUKHYBaWkE Ha Pa3BOjoT 122 59.546 WTjau
Ha 3€M]jOJIEIICTBOTO JIeHapH
14 ;
AreHmyja 3a XpaHa U BETCPUHAPCTBO 350 630.816 uijanu
JIeHapu
allMOHAJIHA  areHlMja 3a  EBPOICKU . nuijaan
15 H j 3 146.285 i
00pa30BHU MPOTPaMU ¥ MOOMITHOCT JieHapu
16 ;
AreHIjara 3a MJIaad | CIOPT 48 484.413 wjamm
JICHapH
17 i
ATeHIjara 3a NCEJICHUIITBO 21 20.957 nimjanun
JIeHapu
18 Kommucujara 3a oOmHOCH CO BEpCKHTE 13 13.130 nijaan
3aeHUNN U PEITUTHO3HNATE TPYIH JIeHapu
19 i
AreHnyjara 3a Karactap Ha HEJIBIKHOCTH 882 671.660 njanm
JIeHapH
20 ATeHIja 3a KBAITUTET U aKpeIuTannja Ha
3[PaBCTBEHH YCTaHOBU
21 ATreHIMja 3a JIEKOBH M MEIHMIHMHCKH
cpencTaa
- AreHIja 3a IUTAHUPakLE Ha TIPOCTOP
23 AreHIMja 3a TOJIPIIKA HA MPETIPUEM-
HUITBO Ha PM
24 Arennmja 3a Gumm
25 Jlupekuuja 3a painanuoHa CUTYPHOCT
BiymHo 3382 13.631.748 wnjaau
JIeHapu
BicynHo 14.350.781 wnajagm
AeHapu

Tabena 1 - U3sop 3a ¢punancuckume cpeocmea byuem na Penyonuxa Makedonuja 3a 2018 u
Pezucmep 3a epabomenu 6o jagnuom cexmop 3a 2016 coouna

Ona mTo MOXKe J1a TO 3aKJlydyuMe € JeKa 3a Jiell Ofl OpraHuTe Hemame
noiaTolu 3a OyleTOT cO KOj pacrojiaraaT M BKYIHHOT Opoj Ha BpabOTeHH.
Jloneka oz ToOMeHHTE MOJATOLM 3aKITyYOKOT € JieKa Ha OBUe OpraHu o byyietot
Ha PM ce uznBojyBaar 6.8%, a Opojokata Ha BpaOOTEHUTE JOCTUTHYBA HaJ
3382. BakBuTe MoJaTouy yKaxkyBaar Jeka BO UIHUHA € HEOITXOJHO U3TOTOBKA

#73akon 3a peBusmja, Ciryx6eH Becuuk Ha PM, 6p. 158 01 9.12.2010 roguxa
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Ha JaeranHa (yHKIMOHAIHATA aHalW3a Co IEeN Ja Ce yTBPAM Jalh OBHUE
OpraHH ce HAaBUCTHHA HE3aBUCHU WM TaK MPETCTaByBaaT camo IMapayieiHa
aMUHHCTpaIMja, HO WM peopraHm3aliija, OAHOCHO palMOHANIM3aIHja Ha
He3aBUCHHUTE opraHu. VCTO Taka, He MOCTOjaT KOHIM3HU Pa3rpaHUTyBamba
Kora ce ofslydyBa na ce Gopmupa HEKOj OpraH U Toa BO KOj oOmuK. 3a na
ro WIyCTpUpamMe OBOj MpoOiieM Ke HaBeJeMe HEKOJIKY MO3UTHBHO IMPaBHU
peleHuja.

AreH1jaTa 3a ay/Iio U ayTUOBU3YEIIHU METMYMCKH YCIIyTH € CAMOCTOJHO
Y HE3aBHCHO, HEMPO(UTHO DPETYIATOPHO TEJIO CO CTAaTyC Ha MPaBHO JIMIE
CO jaBHHM OBJAcTyBama.’* PaboremeTo Ha AreHIujara ce ¢GUHAHCHUpA Of
CpeZCcTBaTa OCTBAPEHHU O] IPUXOIUTE 01 HAJIOMECTOIIUTE MPEIBUICHU CO 3aKOH
CO KOj Taa c€ OCHOBA, O] CpeACTBaTa O] HaljiaTeHata paauoaudysHa Takca
COIVIACHO CO OBOj 3aKOH, KaKO M OJf 3a€MHU U JIpyra (pMHaHCUCKA U TEXHUYKa
niomoi*“.* He3aBUCHO peryimaTopHoO TeJI0 BO 00J1acTa Ha MOIITEHCKUTE YCIIYTH
e Arennujara 3a momrtu. Coopannero Ha PerryOnrka Makenonuja € ocHOBad Ha
AreHrujara. ATeHIMjaTa ceé OCHOBAa Kak0 CAaMOCTOJHO U HEMPO(GUTHO MPABHO
JUIE, KO€ BPIIM jaBHU OBJIACTyBama YTBPACHH CO OBOj 3aKOH. AreHIMjaTa
BO CBojaTa paboTa W MpH JIOHECYBamke Ha OMJIYKH BO PAaMKUTE Ha CBOUTE
OBJIACTyBama € He3aBUCHA OJ] JPYT AP>KaBEH OpraH WU JPyro jaBHO MPAaBHO
JIMILIE WIK TPTOBCKO APYIITBO IITO BPIIX ACJHOCT Ol 00JIacTa Ha MOIITEHCKUTE
yCIyTM W € HeNpHcTpacHa KOH HHB.* 3apaau o0e30eqyBame Ha CUTYPHO
n 06e30emHO cHabOayBame Ha MOTpolnyBadnTe BO PermyOnmka Makemonuja
CO €eHepruja, 3allTUTa Ha KMBOTHATa CpeAMHA U MpUpOjaTa, MOBEAYyBakEe U
3aIlITUTa Ha KOHKYPEHTEH Ia3ap Ha €Hepruja Bp3 Havesnata Ha 00jeKTHBHOCT,
TPaAHCIIAPEHTHOCT U HEAUCKPUMHUHUPAHOCT, c€ OCHOBa PerynaropHa komucuja
3a eHepretnka Ha PenyOmmka Makenonnja. Perymaropnata komucuja e
HE3aBHCHAa BO CBOETO paboTeme M BO JIOHECYBAETO HA OJUTYKUTE BO
paMKuTe Ha HaJJISKHOCTHTE YTBPIEHHM CO OBOj 3aKkoH. Jloneka wiieHOBHTE
U TmpeTcenarenoT Ha PerymartopHara koMuCHja, KOj € €1eH Ol WICHOBHUTE Ha
npenyior Ha Brnagara Ha PemyGnuka MakenoHuja TH UMEHYBa U pa3pelryBa
CoOpannero Ha PenyOnuka Makenonnja.” CommacHo wieH 3 Touka 86 on
3aKoHOT 3a eHepreTuka PerymatopHa KoMHCHja 3a eHepreTuka Ha PemyOnuka
Maxkenonuja € peryJaTopHO TeJI0 OCHOBAHO CO 3aKOH 3apajy pEryaupame
Ha OJJIEJIHU Tpalllamba BO €HEPreTCKUOT CEKTOp, CO CTAaTyC Ha MPaBHO JIMIIE.

8 Unen 4 3aKoH 3a ayJIM0 U ayJIMOBH3YeIHN MeinyMcku yeinyru, Ci. Becuuk Ha P. Makenonuja,
0p.184 01 26.12.2013 ronuna

% Unen 4 on 3akoH 3a aynuMo U ayquoBH3yeldHH Meauymcku yciayrd, Cin. Becuuk Ha P.
Maxenonuja, 6p.184 o1 26.12.2013 romquna

*0 Ynen 7 3akoH 3a momreHcku ycuyru, CinyxOen Becuuk Ha PM, 6p. 158 ox 9.12.2010
roJuHa

1 3akoH 3a M3MEHYBame U JIONOJHYBame Ha 3akoHOT 3a eHepreruka, Ci.BecHuk Ha
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PerynaropHara komucuHja 3a €HepreTHka JOHecyBa CTaryT KOj ro omo0pyBa
CoOpanuero Ha Peny6nuika Makenonuja.>

,»3apaJiu BpLICHE HaA30p HaJl 3aKOHUTOCTA HA TPEB3EMEHNUTE AKTUBHOCTH
pu 00paboOTyBamke HAa TMYHUTE MTOIATOIM U HUHATA 3aITUTAa, Ha TEpUTOpHjaTa
Ha PenyOnuka Maxkenonuja, ce ocHoBa [lupekiuja 3a 3amTura Ha JIUYHH
MOJIATOLIM, KAKO CAMOCTOEH U HE3aBUCEH JIP’KaBEH OPraH CO CBOJCTBO HA ITPABHO
mune. Co Jlupekiujara pakoBOIu AMPEKTOP, KOj TO UMEHyBa M pa3pelryBa
Cobpanueto Ha PenmyOonuka Makenonuja Ha mpesior Ha Biragara Ha PenyOnuka
Makenonuja®.>®* CoracHo wieH 47 o 3aKOHOT 3a CIpeuyBamke Ha KOPYyTIHja,
ce ocHoBa J[prkaBHaTa KOMHUCH]a 3a CIIPeUyBamke KOPYIITHja KaKo CaMOCTOjHA U
HE3aBHCHA BO BPIICHETO Ha paOOTUTE ONPEICIICHN CO 0BOj 3aKoH. CO 0BOj 3aKOH
ce yTBp/yBaaT MEpKHTE 3a CIIpeuyBam-¢ Ha KOPYIIIHjaTa BO BPILIEHETO Ha BlIacTa
1 BO BPIICHETO HA JIOBEPEHH jaBHU OBIIACTYBaa, MEPKUTE 3a CIIPEUYBaHE
Ha CyIMPOT Ha MHTEPECH, KaKO U MEPKUTE 3a CIIpeuyBame. Ha KOpYyIIHjara
IIpU BPILIEHETO PadOTH O]l jaBeH MHTEpeC Ha MpPaBHUTE JIMIA CBP3aHU CO
OCTBapyBam-ETO Ha BJacTa. 3a MPUMEHa Ha MEPKUTE O] CTaB | Ha OBOj WIEH ce
ocHoBa JIp>xaBHa KOMHUCH]ja 3a CIIpeuyBamke Ha Kopymmujara.>* Komucujara 3a
3alITUTa Ha KOHKYPEHIIMja € CAaMOCTOEH JP>KaBEH OPraH CO CBOjCTBO HA ITPABHO
JIUIIE, HEe3aBHCHA BO CBOETO PabOTEHE€ M BO JIOHECYBAHETO Ha OIIYKUTE BO
paMKuTe Ha HaJUIKHOCTUTE OIpeesieHu co 3akoHoT. Komucujara e coctaBeHa
on Ilpercenaren u yetupu 4jieHa KO T'M UMEHYBa U paspeuryBa CoOpaHueTo
Ha PenyOnuka Makenonuja, 3a nepruo/; oJf IeT TOAMHU CO TPaBO Ha MOBTOPHO
nmenyBame. Crarycor Ha Komucujara 3a 3amrura Ha MpaBOTO Ha CI0OO/IEH
npucTar 10 HHGOPMAITMUTE O] jaBEH KapakTep € ypeneH co wieH 30 o1 3akoHOT
3a CO KOja ce rapaHTHpa HE3aBHCHOTAa BO paboTemeTo Ha oBaa Kommcuja u
Hej3uHata onaroBopHoct mpen CoOpanwmero Ha Pemybnmuka Maxkenonwuja.
Crarycot Ha CoBeTOT 3a yHanpeayBame U Ha/130p Ha peBU3MjaTa € peryaupaH
co wieH 6 on 3aKOHOT 3a PEeBM3Mja, COINIACHO KOj 3apajyl yHalpeayBame U
HaJ30p HaJ BPIICHETO Ha peBu3Hjara, Bmamara Ha PemyOnmuka Makemonuja
Ha MpeJIor Ha MUHUCTEPOT 3a (mHaHcuu ocHOBa COBET 3a yHampeayBambe U
HA/J30p Ha peBH3MjaTa KaKo CaMOCTOJHO M HE3aBUCHO PETYIAaTOPHO TENO, CO
JaBHH OBJIACTyBama YTBPJIEHU BO OBOj 3aKoH. COBETOT CTEKHYBa CBOJCTBO Ha
MIPaBHO JIMIIE CO yMHC BO Permcrapor Ha Qpyru MpaBHU JIMIA HITO C€ BOIU
Bo llentpanauor perucrap Ha PemyOnmuka Maxkenonuja. CoBeToT 3a cBojara

P.Maxenonuja 6p.94 ox 13.12 2002 roguHa

2 3akoH 3a eHepretuka, Ciry:xOoeH BecHuk Ha PM, 6p. 16 ox 10.02.2011 roguna

3 Unen 37 3akoH 3a 3amrTuTta Ha JUYHUTE moxatorw, (,,CinyxOeH BecHUK Ha PemyOnnka
Makxkenonuja‘““ 6p. 7/05)

* 3akoH 3a cmpedyBame Ha kopymiujara “Ci.BecHuk Ha P Makemonuja” 6p. 28/02 on
18.04.2002 ronuna
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pabora oxnrosapa npen Biagara na Peny6nuka Makenonuja.*

CrencTBeHO Ha HaBEIEHTOTO, KOHCTATHpaMe JieKa HE3aBHCHHUTE Tejla BO
PeryOnka MakenoHuja ce OCHOBaaT M HMBHAra HAJJIEKHOCT CE€ ypemyBa CO
nmoceOHM MaTepHujaTHA TIONKCH 3a CooBeTHa oOnacT. Ha HezaBuCHUTE opraHu
UM ce NpHU3HaBa CTaTyC Ha MPaBHO JIMIE MPU IITO PEryIaTOpHUTE OpPraHd U
HE3aBUCHUTE OPTaHu 10 IpaBuUiIo oaroBapaar npen CoOpaHHeTo, a CaMOCTOJHUTE
OpraHyd Ha JAp)KaBHA ympasa ofroBapaar npen Bmamara ma PM. OBue Tenma
HajuecTo ce (popMupaar Kako KOMHUCHH, TUPEKIIUH WK areHIn. CaMOCTOJHUTE
OpraHd Ha Jp)KaBHA yIpaBa HajuecTO C€ OCHOBAaaT 3a CTPYYHU M Pa3BOJHU
paboTH, HE3aBUCHUTE OPTaHU IPEe/l CE MMaaT KOHTPOJIHU OBJIACTYBam-a WM HAJl
(bMHAHCHCKOTO PabOTEH-€ WIIM HA ] AKTUTE WJTH HA/13aIITUTa HA OCHOBHUTE YOBEKOBU
paBa U c1000/H, 10ieKa PEryJIaTOpHUTE 32 PEryIMpamke Ha Ma3apoT U 3alliTHTa
Ha TOTPOUIYBAauUTE, JOHECYBalk€ HAa MPOIMUCH U YTBPIYBame Ha CTaHIAPIH,
W3/1aBame J03BOJIM 3a padoTa, OIMIIT HAaI30p HAaJl NMOYUTYBAm-€¢ HA IMPOMUCH Ha
MOEIMHU TIOJpavja, M3PEKyBaEe CAHKIMM 3a MPEKPIIOK M HH(GOpPMHUpame Ha
MIOTPOLTYBA4YUTE, THE C€ OBJIACTEHH 32 HOPMHPAHE, CIIPOBEAYBAE U PEIIABAHE
BO TIPB CTETIEH BO o0JlacTa Ha TProBujara, ((MHAHCUHUTE, KOMYHHKAITUH, PAOOTHH
OIHOCH, 33]JpaBCTBO, 3aIITUTA Ha MOTPOILITyBayuTe U cil. Cernak MocTojar ofpeIeHu
Tpaliamba KoM IITO PA3IMYHO Ce YpeayBaaT Kako IITO ce M300pOT Ha YEHOBUTE,
MaHJaToT Ha (PYHKIIMOHEPUTE U WICHOBUTE, HAYMHOT Ha (PUHAHCHPAHE U CII.

PasrpanuvyBame noMery He3aBHCHH opraiu Bo PM
CaMocToOojHH
opranu Ha ap:kaBHa | He3aBuchu opranm | Perynaropuu tesa
ynpasa
3aKoH 3a opranmza-
1yja u pabora Ha IToceben MoceGen
IIpaBeH ocHOB OpraHU Ha JpKaBHA MarepujaieH .
MaTepHjalicH MPOIIHC
yrpaBa 1 IoceOeH TIPOTIHC
3aKOH
byuer nHa PM n
DuHaHCHPaBke byuer na PM byuer nHa PM COIICTBEHH U3BOPH HA
TIPUXOTU
OxaroBopHOCT [Ipen Brnagara Ipen Cobpanuero Ipen Cobpanuero
YrpaBHU U CTPYHYHHU Kontponuu Perynaruja Ha
Hapne:xxnoctn p py p yJ1anm)
pabotu AKTUBHOCTH 1a3zapoT
HMma n HNma n
aJIMUHUCTPATUBHU aJIMIHUCTPATUBHU
CITy>KOCHUIN CITYy>KOCHUITH
Craryc HAa | AJIMUHUCTPAaTUBHU yK 1, Y [,
HO IIpaBaTa U HO IpaBaTa U
BpaboTeHHTe ciryKOeHNIH
00BpCKUTE, IIIATUTE | OOBPCKHTE, IIATUTE
1 CII. CO ocebeH U CII. cO TocebeH
3aKOH 3aKOH

Tabena 2 Pasepanuuysarse nomery camoCmojHu Opeami Ha OpICAsHAmad ynpasa, He3agUucHume
opeaHu u pezynamopHume meid

> Unen 6 ox 3akoH 3a pesusuja, Ciiyx0eH BecHuk Ha PM, 0p. 158 01 9.12.2010 roguna
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3akiay4ox

Ona 1mto MOKe J1a ce KOHCTAaTHPa O]l ICTOPUCKHOT Pa3BOj HA HE3aBUCHHUTE
areHIINHM € JICKa O] HUBHOTO I10jaByBas€ /10 JICHEC OBOj KOHIIETIT Ha ()OPMHUPAHHE
Ha HE3aBHCHM arcHIMU 3aB3e€Ma Ce€ IOTroJIeM WHTEH3WUTeT. HeroBute mpBu
3a4eTOIM CE Off AaHTOJICAKCOHCKHUTE 3€MjH, a JIeHEC 0BOj OpaH ce MoBeke r'u
3adaka u 3emjure ox EY. Tue npercraByBaar HOB BHJI HA MHCTUTYIIMOHATHA
opraHu3aiyja Ha BjacTa KOj HajuecTo ce cnpoBeayBa ad hoc 06e3 mpeTxomaHo
Jla ce HaIpaBU aHAJIM3a 32 TOA JIaji HABHCTHHA € MOTPeOHO (opMupame Ha
nocebden oprad. M mokpaj Toa mTo ce cMeTa JeKa HE3aBHUCHUTE OpraHu H
peryJIaTopHHTE Tella He ce el O] HUeTHA BJIACT, CTABOT Ha aBTOPHUTE € JIeKa
ce THE JIeJ1 01 IOLIMPOKUOT ITOMM Ha JaBHATa aJIMUHUCTpalHja.

Bo ofHOC Ha npamameTo BO Koja 001acT ce OCHOBAT areHIUUTE, CTABOT
Ha aBTOPUTE € JIeKa THE MOJKAT JIa CE OCHOBAAT 3a Pa3BOjHH, CTPYYHH, YIIPABHH,
KOHTPOJIHU M PeryaaropHu aejHoctr. OHa MTO OCTaHyBa TUCKYTaOUIIHO € BO
KOj MOMEHT MJIM Kora Tpeba Ja ce O/UTyud JieKa HaBUCTHHA [TOCTOM HoTpeda
3a (opMHUpame Ha €JCH HE3aBHCEH OpraH, Kora 3HaeMe JIeKa U OpraHuTe
Ha Jip>kaBHaTa ynpasa. [lamy erabiupame Ha BaKOB OpraH HE IpPETCTaByBa
IYIUTUPAhe Ha HAJIICKHOCT WIIH TTapajieliHa aJMUHUCTpalija. 3aToa cMeTame
neka Tpeba Ja ce joHece 1nocedeH MPOIMUC 32 areHIMUTE WM He3aBUCHUTE
perynaropu Bo Koj Ke ce Mpenu3upa MO3UTHBHOTO-TIPABHO JIEe(PUHUPABE HA
OBHE OpraHd, HAaYMHOT Ha OCHOBAaKkE, HAUMHOT HAa OJIrOBOPHOCT, CTaTyCOT
Ha BpaOOTEHUTE, HAYMHOT HA (pUHACHPAHE, HUBHUTE OBJIACTYBarha U BHIOT
Ha OJUTYKUTE KOU TM HOcaT. Bo CIIpOTHBHO, JJOCETaliHOTO PEUICHUE CO KOe
co moceOeH MaTepujajieH HPOMHC MOXE Ja ce OIIy4H 3a (opMupame Ha
elICH HE3aBUCEH peryjaTtop MO)XKe Ja BIMjae caMO KOH 3rolieMyBame Ha
OpojoT Ha oBHE Teja, 0e3 MPUTOAa KOHKPETHO Jla Ce 3Hae ONpaBJaHOCTa 3a
HUBHOTO NOCTOCH-C. JAKHEHE HAa WHTEH3UTETOT HAa OBHE OPraHU CaMO MOXKE
7Ja JIOBEJIC 10 HEJaCHOTH | J1a TH 30yHH W TEOpETHYapHUTE, U 3aKOHOAABEIIOT, a
U caMuTe (PU3MYKY U TIPaBHHU JIMI[A, CO OTJIEN Ha TOA LITO aBTOPHTE BO TPYAOT
KOHCTaTHpaaT JeKa IIOCTOM: HEBOEJHAYCHOCT BO IIpaBHATa NpUpoga Ha
pEeryIaTOpHHTE TelIa, 3a e 0] OBUE OPraHu MMa (PMHAHCHCKA HELIETUXOTHOCT,
OZTHOCHO HEHM3/IP’KaHOCT 32 HUBHOTO MOCTOCH:E.

[Ipamame Koe 3acimykyBa TIOCEOHO BHHMaHHE € MeEpeme Ha
nephopMaHCHUTE, PE3YITATUTE O] TOCETAITHOTO PAOOTEHE Ha OBUE HUE3aBUCHH
opranu. CeTo oBa Co I1eJ 1a ¢€ YTBPH JaJId MOCTOCHETO Ha OBUE OPTaHU BO
oBue 15 romunu Bo PemyOnruka MakeioHrja Tt OCTBAPHIIE CBOUTE IIEJIU U KOU
ce NMpUI00UBKUTE O] HUBHOTO PabOTEHE BO OMIIITECTBEHUOT U €KOHOMCKHOT
pasBoj.
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Ona Ha IITO MOXEME€ Ja OArOBOPHME CO OIVIe]] Ha MPETXOIHO
€J1a00pHUPaHOTO € JIeKa He3aBUCHUTE OPraHU Ce OCHOBAAT U MOCTOjaT Mpe ce
KaKo HaJI30pHO WJIM KOHTPOJHO Teo n30paHo ox1 cTpanara Ha CoOpaHueTo 3a
Jla ja KOHTpoJHpa paboTaTa Ha U3BpIIIHATA BiacT. Kako apryMeHTH 3a MOCTOeHE
Ha OBME OpraHu O TM HaBeJIe 0AXYPHO, Toe(hUKacHO, MOJ00PO U3BPIIYBAHE
Ha pa0oTUTe KOM Jl0cera T'M M3BpIIyBaje OpPraHUTE Ha Jip)KaBHATa yIpasa,
(r1ekcMOMITHOCT BO peliaBame Ha mpooiaeM. Ho, cenmak nmocTojar u apryMeHTH
KO HE 0J1aT BO MPHJIOT HA EHOMPMHHUOT [TOPACT Ha OBUE OPTaHU, a TOA CE Mpe.
Ce HEe/I0BOJIHATA OJIOBOPHOCT U TPAHCIIAPETHOCT Ha OBHE OPTaHU, HEMOXKHOCT
32 KOHTpOJIa HaJl HMBHaTa €(pHUKACHOCT M e(QEeKTHBHOCT, HaMallyBame Ha
HUBHAaTa KOHKYpPEHIMja, HETIOCTOeHhe Ha BoeqHaueHu mpuctanu . OHa mTo
OCTaHyBa HEOJTrOBOPEHO € MpAIIamkeTo 3a e(PUKACHOCTa Ha OBUE OpraHu.
Jlanu npoGrnemMuTe 3a KOU ce COJaIeH! OBU Opranu cera ce peuienu? U ymre
MO3HAYajJHO JIajJM Ce THe HaBUCTHHA He3aBUCHM opraHu? KakoB e 0mHOCOT,
iy Bnujanuero Ha CoOpaHUeTo Kako OpraH Koj OJUTy4yBa 32 HUBHUOT U300p?
Yuj unTepec ro 6paHar oBue tena?
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Dr. Borche Davitkovski*
Dr. Ivana Shumanovska Spasovska**
Konstantin Bitrakov, LL.M.***

THE INDEPENDENT BODIES AS A MODEL FOR THE
ORGANIZATION OF THE PUBLIC ADMINISTRATION

Abstract: There is no dispute that the number of regulatory and/or in-
dependent agencies is nowadays constantly rising, i.e. the para-state author-
ities are expanding and undertaking a more significant position in the states’
administrative system. The fact that the Republic of Macedonia established
24 of those authorities in 2002 makes it vivid that it is not only interesting
to research the topic, but also necessary. In other words, analyses are more
than essential bearing in mind that this is the only way to find out what the
aim when founding such an authority is; leading furthermore to a conclusion
whether they are crucial and significant for the system or not. To put it simply,
the researches should illuminate whether the formation of these authorities is
a necessity or a modern trend with no significant justification. Thus, the focus
of the article at hand is clear. It will firstly refer to the reasons, i.e. the fac-
tors which lead to the independent authorities’ establishing, after which their
position and role in the system of powers shall be narrowed down and deter-
mined. Furthermore, what also has to be borne in mind — and covered as a
dilemma in the article —is that these bodies are setting the trance for the new
methods of public powers execution, wherefore it can justifiably be discussed
whether they are part of the public administration with the sole reason that
they are a new model. As such (model) they have the strength that they enable
decentralization of certain governmental duties, i.e. the traditional adminis-
tration which enforced them so far is now only a supervisor. This way they
enhance the effectiveness, the quality and the de-politization when it comes to
public services. Last but not least, in order for the article to be complete, the
comparative experiences are also included, which means that we examine the
functioning and the structure of this type of authorities in other countries as
well. Having the aforesaid in mind, it can be summarized that the objective
of the article is to draw the border line between the traditional (independent)

*  Full Professor at the Faculty of Law “Iustinianus Primus”, Ss. Cyril and Methodius
University in Skopje.

** Associate Professor at the Economic Institute, Ss. Cyril and Methodius University in Skopje.
*** Programme Assistant at the Centre for SEELS and a PhD Candidate at the Faculty of Law
in Belgrade.
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administrative authorities and the independent authorities which are not la-
belled as administrative. The methods used are the analytical, the historical
and comparative one, as well as the empirical one.

Key words: independent authorities, regulatory authorities and bodies,
agencies, public administration, separation of powers
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Ekaterina Mateeva, Professor, Dr. Scienc., Dr. Habil*

THE REFORM IN BULGARIAN NOTARY LAW — A STEP FOR-
WARD TO THE RULE OF LAW

UDK: 347.961(497.2)
Original research paper

Abstract:This article explores the essential features of the reform in
Bulgarian Notary law introduced by The Notaries and Notarial Practice Act
(adopted by Bulgarian Parliament and promulgated in State Gazette, No. 104
of 6" December 1996). The study focuses on its impact upon the rule of law in
the Bulgarian legal system. This new legislation is aimed at introducing the
status of the classical ‘Latin type’notary as an independent legal professional.
The notary is entitled by the State with certain non-contentious judicial func-
tions, such as authentication of transactions on real rights of ownership over
real estates, wills, attestations, certification of private documents etc. Special
attention is being paid to the basic legal principles governing the organisation
of notarial practice in Bulgaria as well. Among them worth mentioning are the
following principles - independence and legality, the principle of impartiality;
the principle of the limited area (region/district) of practice; the principle of
constant availability of notarial services and the principle of confidentiality.

Key words: Latin-type Notary, notaries’ functions, authentic act, proba-

tive force of notarial deeds, Notary Chamber, rule of law.

1. Introduction

An essential prerequisite which generally determines the status of the
notary in the current legal order of the Republic of Bulgaria is that Bulgari-
an legal system belongs to the ‘civil law countries’ family. Bulgarian law is
considered to be a part of the Romano-Germanic legal family® because our

* Full Professor, Faculty of Law, “St. Kliment Ochridsky University, Sofia, Republic of
Bulgaria, ekaterinamateeva2015@gmail.com
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civil-law institutes are rooted in the tradition of Roman private law. Contem-
porary Bulgarian civil and commercial law regulations are strongly influenced
by French and German private law tradition. In the last two-three decades
Bulgarian law was subject to approximation and harmonisation by the Law
of the European Union in order to achieve the possible highest level of com-
patibility with the ‘acquis communautaire’ and also felt the effect of trends
towards globalisation.

The establishment of the notaries’ offices in Bulgaria can be dated back
to the first Act on Notaries and District Judges, which perform notarial func-
tions (1885), promulgated with Ordinance Nr. 14/ 31. 01. 18852. This Act in-
troduced the principles of the Russian notarial system of 18662, where notaries,
in contrast to the traditional independent Latin notary of ‘French type’*, were
reduced to the status of court employees with no professional independence to
speak of. This Act was in force until 1948, where a new ‘socialist-type’ notar-
ial system was established®. After the Second World War Bulgaria became a
part of the former Communist block countries with the so-called ‘State-nota-
ries’ system. State notaries were judicial officials working at the lower courts
of the country (regional courts). During the ‘socialist’ period of Bulgarian
history (1944-1989) the Notary Office was a part of the structure of the respec-
tive regional court. Notaries were appointed by the Minister of Justice upon
the proposal (nomination) of the Chairman of the respective district court (the
higher level in the court system). Notaries were charged with notarial and
certain other functions in the non-contentious judiciaries, mainly in the area
of property law, real estate transactions, inheritance law (probate matters) and
others. It is worth mentioning that the function of Bulgarian notaries from the
period of “Socialist State Notariat” was extended in order to provide relief for
the courts, including the performance of all entries in the land registry of the

I About the legal families in the world cf. Hertel, Ch., Legal Systems of the world — an
overview. — In: Notarius International (2009), Nr. 1-2, p. 129 et seq.

2 State Gazette (SG) No. 15/14.02.1885.

3 Cf. Russian Regulation on Notaries of 14.04. 1866 (IlojoxeHne o HOTapUAIBHOI YacTH);
About its provisions cf. Craaes, 7K., Horapuanausar axt. U3x. @enes, Codus, 2004 T, c. 41,
as well as the sources indicated there.

4 Loi du 25 Ventose An XI, 16. March 1803; cf. Heinz, V., Das franzdsische Notariat. — In:
Anwaltsblatt (2002), Nr. 11, S. 627-633.

> Cf. Notaries Act, (prom. SG No. 295/16.12.1948, repealed). About the legal status of the
notaries under this new Bulgarian legislation in the middle of 20™ century cf. Cranes, K.,
Hogoto HoTapmanno npaso. — Cr. FOpunndecka mucswi (1949), Ne 1, c. 14-37. Cf. also Art.
95-97 of the Law on the structure of the Courts (Prom. SG, No. 23/19.03.1976; repealed
SG No. 59/1994), as well as Art. 158-161 of the old Judiciary System Act (Prom. SG No.
59/1994, repealed by the new Judiciary System Act 2007 (Prom. SG No. 64/7. 08. 2007,
Laost amend. No. 50/3.07.2012).



country (registry of immovable property; ‘Grundbuch’)®. This was because a
great deal of immovable property (the real right of ownership and iura in re
aliena on buildings and land estates) in the towns and villages have remained
in private hands’. But, unlike the independent Latin notary, state employed
notaries in ‘socialist’ Bulgaria were not allowed — if assigned by the parties -
to give verbal or written consultations, to draw up notarial acts or private doc-
uments, to mediate for clarification of the true will of the parties, to provide
documents, to perform duties of an executor of a will or to manage property.

II. Transformation Process

The wave of reforms sweeping the former communist countries, includ-
ing Bulgaria, from the late 1980s onwards have included wide-ranging adjust-
ments to their legal systems. The profession of notary itself faced a ‘redefini-
tion’ of its role to make it fit for the requirements of democratic society operat-
ing within a free-market economy and governed by the rule of law (cf. Art. 4,
Art. 17, Para 2 and 3, Art. 19, Para 1 of the Constitution of Bulgaria 1991)8. At
the end of 1996 the institutional framework for transformation of the Bulgari-
an Notariat was created by the Notaries and Notarial Practice Act (NNPA),
adopted by Bulgarian Parliament and promulgated in State Gazette (SG), No.
104 of 6" December 1996. The main aim of the indicated new legislation was
to achieve compatibility of the organisational model of the notarial practice
and of the social and economic status of notaries with the changed political
and economic conditions in Bulgaria (privatisation process and restitution of
property to former owners or their successors). The transformation of the legal
position of Bulgarian notaries has been broadly one of adoption of the status
of a liberal profession, which corresponds to the profile of the ‘classical Latin
notary’, i.e. independent legal professional charged by the state with certain

¢ By virtue of the institutional reform of the notarial practice in Bulgaria (1996) and according
to the amendments and supplements which were introduced to the Judiciary System Act
(Prom. SG No. 104/96) the functions related to entries in the land register were transferred
to the judges for the entries in the regional courts. According to Art. 158, Para 2 of the
Judiciary System Act the judge for the entries shall carry out the notary activities on the
entries, marking and their striking off, giving information on the books of entries, as well as
other activities stipulated by the law. Judges for the entries are appointed by the minister of
justice, at the proposal of the chairman of the respective regional court and carry out activities
only in his court region (cf. Art. 159, 160, Para 2 of the Judiciary System Act.

7 They were classified as a ‘personal’ (but not ‘private’) property of individuals (natural
persons) under the Property Act 1951 (Art. 28-29).

8 About the transformation of Central European notaries after the late 1980s cf. Shaw,
G., Notaries in Central Europe: Transformation as Reprofessionalisation. — In: Notarius

International (2004), No. 3-4, p. 141 et seq. m



non-contentious judicial functions, appointed to a limited number of govern-
ment-created places (posts) and enjoying a high social and economic status.

The new Notaries and Notarial Practice Act was enacted on 6™ De-
cember 1996 with a transition period of almost two years. According to § 3 of
its Transitional Provisions persons found by this law in fulfillment of notary
functions in the regional courts, were allowed to continue to fulfill them by
the previous order, but not later than October 1, 1998. In the meantime § 5,
Para 1, 2 of the Transitional Provisions to NNPA provided that the first general
assembly of the Notary Chamber should consist of the persons under § 3, who
have met the requirements of Art. 8, item 1, 2, 4, 5-7 NNPA and who have
applied for notaries within the indicated period upon successful classification
at the competition exam of Art. 12, followed by an order for entering in the
register of the Notary Chamber, issued by the Minister of Justice. According
to the original wording of § 5, Para 2 of the Transitional Provisions to NNPA
the first General Assembly of the Notary Chamber had to be convened within
three months from the enactment of the law. But, later upon Decision No.
5/12.03.1998 of the Constitutional Court (SG No. 30/1998), it was decided
that the first General Assembly of the Notary Chamber should be summoned
after the conducting of the competition examines according to Art. 12. The
first competition examine was to be organized and funded by the Ministry of
Justice (§ 7, Para 2 of the Transitional Provisions to NNPA). The novella of §
5, Para 5 of the Transitional Provisions to NNPA provided that the first Gen-
eral Assembly of the Notary Chamber should be summoned by the Minister
of Justice in one month term after entering of not less than 2/3 of the persons,
who had successfully passed the competition. On the basis of the results of the
first competition examine the entering in the register was made by “Inspec-
torate” at the Ministry of Justice and after the conducting of the first General
Meeting of the Notary Chamber and the election of its bodies by the notaries
the register was presented to the Council of the Notaries, according to § 5,
Para 4 of the Transitional Provisions to NNPA As a result of these procedures
in the transition period more than three quarters of former Bulgarian “state”
notaries had gone over to full independent status. Having escaped state depen-
dence and interference, Bulgarian notaries represented by the Notary Cham-
ber, even enjoy the satisfaction of being accepted by the International Union
of Latin Notaries (UINL) as full members since 2004.
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III. Notarial Status

III. 1. General Characteristics

The legal position of contemporary Bulgarian ‘free’ notaries bears the
main features of the French model of notary:

- Notaries’ functions are strictly separated from contentious court activ-
ities®. Notaries are authorized to assist personal and property rights of indi-
viduals and legal persons by authenticating of transactions and other relevant
circumstances and documents. Notaries are not authorised to defend personal
and property rights through hearing and deciding the lawsuits (i.e. through
settlement of justicialbe disputes??);

- Notaries are charged with certain statutory duties' as public officers,
holding a professional monopoly regarding real estates transactions*? (except
for transactions, concerning state- and municipal ownership*?), marriage con-
tracts', wills** etc. According to the general rule of Art. 81 NNPA a person
who is not a notary within the meaning of Art. 2-16 NNPA, can carry out
notarial functions only in as much as it is stipulated by a law, passed by the
Parliament. Under the conditions stipulated by Art. 40, Para 1 and Art. 82-84
NNPA only strictly specified types of notarial functions may be performed by
other persons and bodies: the assistant-notary, bodies of the judiciary author-
ity (the judge for the entries), bodies of the local (municipal) administration
(the mayor of the populated area, which is not a municipal centre, and if it is
a municipal centre — by the mayor, the deputy mayor and the secretary of the
municipality), Bulgarian diplomatic and consular representatives, as well as
the captain of a Bulgarian commercial ship (in accordance with ‘lex bander-
ae’).

- The notary is solely liable for damages caused by actions carried out in his
professional activity or by his assistant-notary or by his employees (staff in the
office), (cf. Art. 73 NNPA). The State is not liable for the activities of the no-

tary.

- Notaries’ activity is subject to statutory fees scale. The rate/amount of

® Compare the systematic place of the provisions of Art. 569-594 of the Civil Procedure Code
on notarial proceedings to that of Art. 103 et seq., designed to regulate the contentious court
activities.

10 Cf. Art. 103 et seq. of the Civil Procedure Code.

1 Cf. Art. 17-34b NNPA.

12 Cf. Art. 18 of the Obligations and Contracts Act.

13 Cf. Art. 18 of the Ownership Act.

14 Cf. Art. 39 of the Family Code.

15 Cf. Art. 24-27, Art. 38 of the Inheritance Act.
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the notarial fees (taxes) is fixed by a Tariff approved by the Council of Min-
isters upon a proposal by the Minister of Justice after coordination with the
Notary Chamber (cf. Art. 85, Para 3 of the NNPA);

- Notaries are ipso iure members of a separate professional organisa-
tion (the Notary Chamber), wielding considerable autonomy (Art. 51 et seq.
NNPA). The Notary Chamber of Bulgaria, as established by Art. 4 NNPA, is a
separate legal person (corporate public-law body) with headquarters in Sofia.
It is committed to support notaries in the exercise of their profession, to mon-
itor the observation of professional ethics and to assist with the protection of
the prestige of the profession according the statutes of the Notary Chamber. It
helps notaries with the maintaining of their professional skills and qualifica-
tions and supports them in fulfilling of their duties to introduce, train and guide
the assistant-notaries and the staff of the notary office. All notaries in Bulgaria
are members of the Notary Chamber by right, ipso iure, upon acquiring the
capacity of a notary (Art. 4, Para 1 NNPA). The Notary Chamber keeps a reg-
ister, where all notaries, assistant-notaries and relevant circumstances related
to them shall be entered in accordance with Art. 5-7, 14 and 16 NNPA (cf. Art.
5 NNPA). Any person, obliged by the law to declare circumstances, subject to
entering in the Register of the Notary Chamber, or to present documents, must
do it within 7 days from the occurrence of the circumstance, unless the law
stipulates another term (Art. 6 NNPA). The Register of the Notary Chamber
is subject to the principle of publicity. According to Art. 7 NNPA everybody
shall have the right to review the Register and to receive abstracts from it.
Bodies of the Notary Chamber are: the General Assembly (Art. 54-61 NNPA),
the Council of Notaries (Art. 62-68 NNPA), the Control Council (Art. 69-
70 NNPA) and the Disciplinary Commission (Art. 71-72 NNPA). The Nota-
ry Chamber is represented by the Chairman of the Council of Notaries, and
in his absence — by his senior deputies (Art. 52, Para 2 NNPA). The Notary
Chamber has its own property, which consists of compulsory initial, annual
and additional instalments made by its members; collected taxes (fees) for
services; donations and wills made in favour of the Notary Chamber, as well
as other sources, according to Art. 53 NNPA. The Notary Chamber is allowed
to collect fees for the entering made in its register. The fees are determined by
a tariff, approved by the Council of Ministers (Art. 53, Para 2 NNPA).

According to the amendments to the NNPA passed by the Parliament
in 2003 (prom. SG No. 18/25. 02. 2003), in the judicial region (area) of each
Court of Appeals in Bulgaria were established a Notary Regional College (cf.
Art. 4, Para 3 NNPA). Notary Colleges are committed to assist the operation

1 Prom. SG No. 95/1998.

44



of the Notary Chamber and the notaries. These colleges do not have the status
of a separate legal person. Their status and functions are determined by the
statutes of the Notary Chamber (Art. 4, Para 4 NNPA).

- The notarial acts (deeds) and other attestations and verifications made
by a notary within his scope of activity enjoy a binding probative force ac-
cording to Art. 179, Para 1 of the Code of Civil Procedure (CCP) 2007%.
Bulgarian notaries are entrusted with special tasks in the administration of
legal transcations. Whatever a notary certifies in a notarial deed (document), it
carries a special binding probative force and enjoys public trust ex lege.

- According to Art. 2, Para 3 NNPA every notary shall personally carry
out the notarial and other activities stipulated by the law. Partnerships of nota-
ries are permitted only in compliance with Art. 34a NNPA. Bulgarian notaries
are allowed to ally and act together only under the condition of the so-called
‘civil-law société’ within the meaning of Art. 357-364 of the Obligations and
Contracts Act. This is a type of a contractual partnership, which does not con-
stitute a separate legal person (entity). The notaries may not carry out notarial
and other activities stipulated by the law, in the name of the ‘société’. Each of
the allied notaries shall keep separately his own official archives in compli-
ance with Art. 28-28a NNPA. The reason behind a civil-law société’ of nota-
ries in Bulgaria is to share a notary office and staff at lower cost.

At the same time key distinguishing features of today’s Bulgarian notar-
ial system compared to that of France concern:

(i) The prohibition of nomination of a notary-successor or sale of no-
taries practice (office), i.e. the French system of the ‘droit de présentation’
1s inadmissible under Bulgarian law®. Bulgarian notaries are not allowed to
propose their own successor of the notary practice (for example, their own off-
spring or at least trainee or assistant-notary).

(ii) Not admissible under current Bulgarian law are: formal (incorpo-
rated) partnerships of notaries with other professions (lawyers, accountants,
bankers, brokers of real estate etc.); fees negotiations with clients; involve-
ment of more than one notary in any one transaction; offering services out-
side the notaries’ own district (area of practice within the meaning of At. 3
NNPA)* and others. These compulsory legal restrictions are balanced by a

7 Prom. SG No. 59/20. 07. 2007, in force from 1.03. 2008.

8 Cf. Art. 8-16 NNPA concerning the acquisition of the capacity of a notary.

¥ According to Ar. 573, Para 1 of the Civil Procedure Code notaries may not execute notary
actions outside their region (district). Art. 576 of the same Code provides that the notary
action shall be null and void, if the notary has not been entitled to execute it because of breach
of Art. 573, Para 1.
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significant statutory role of Bulgarian notaries in company law matters, which
is most lucrative.

I1I. 2. Terms of Powers of the Notary under Bulgarian Law

According to Art. 2, Para 1 NNPA a notary under Bulgarian law is an
individual (a natural person), to whom the State assigns all notary activities
stipulated by law. The terms of the competence of Bulgarian notaries include
authentication of legal transactions with “notary acts”® (notarial deeds) under
Art. 578-586 of the Civil Procedure Code; certification of a title to real estate,
according to Art. 587-588 (the so-called ‘notary act of findings’); certification
(verification) of the date, contents and signatures of private documents (Art.
589-590), as well as of the veracity of transcripts and excerpts of documents
and papers (Art. 591); presenting of notary invitations and announcements
(Art. 592); protest of bill of exchange and order bills (Art. 496-504 of the
Commercial Code), sea protest (Art. 347-353 of the Commercial Maritime
Code); certificates (attestation) for appearance or non-appearance of persons
before the notary for the performance of actions before him (the so-called
‘protocol of findings’* under Art. 593 of the Civil Procedure Code); accep-
tance and return of documents and papers delivered for safekeeping (Art. 594);
giving references under the notary books, as well as execution of other notary
actions envisaged in a law, according to Art. 569 of the Civil Procedure Code.

Under Bulgarian law notaries are considered to be holders of a pub-
lic functions (fonctionnaire public; officier public; Jffentliches Amt)*> but
they do not enjoy any status of a “civil servant” under the Civil Servants Act.
Bulgarian Notaries are vested with sovereign public authority (powers) to set
up authentic acts (notarial deeds and other public instruments) which have a
binding probative force in court procedures, as well as before other state and
municipal authorities and persons (Art. 2, Para 1 NNPA and Art. 179, Para 1 of
the Civil Procedure Code). According to Bulgarian law the concept of an au-
thentic act (acte public) and its probative (evidentiary) effect (probative value;
force probante) is the same as in most other legal systems with a Latin-type
notarial system. Authentic acts are those which a public official, invested with
the powers to give public faith, has drawn up within the bounds of his of his
authority and those which are drawn up by officials in the course of their du-

20 HorapwuaeH axrt (translation into Bulgarian).

21 KoncrartuseH mportoko (translation into Bulgarian).

22 Cf. MareeBa, Ex., HezaBucumocrt Ha Hotapuyca. M3n. @enes, Codust, 2006 ., c. 20-21, 30
et seq.; Aumurpos, Kp., [IpaBHo nonoxkenue Ha HoTapuyca u Horapuannara kamapa. M3n.
Cuena, Codumst, 3012 1., c. 31-32.
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ties. According to Art. 179, Para 1 of the Bulgarian Code of Civil Procedure a
public instrument (‘official document”), drafted by an official within the scope
of his duties in the established form and under the established procedure, shall
be an evidence of the of the statement made before him, as well as of the
performed in his presence actions. Notaries must be unbiased and impartial?,
otherwise their authentications could not enjoy public trust.

Being a true ‘civil-law notary’ Bulgarian notary has to ensure the au-
thenticity and compliance of these public deeds with the law*, as well as their
safekeeping®, in order to make sure the effective development of their pro-
bative force and enforceability. According to Art. 574 of the Civil Procedure
Code notary proceedings regarding transactions, documents or other actions
contradicting the laws, may not be executed, otherwise the notary action shall
be null and void (Art. 576). Upon the execution of a notary act (notary deed),
by which ownership is being transferred or another real right over a real estate
(iura in re aliena) is being established, transferred, altered or terminated, the
notary is obliged by law?® to check if the assignor is owner of the estate and
whether the special requirements which the laws envisage for the conclusion
of such transactions are present. The notary certifies in the deed the execution
of this check indicating the documents certifying the ownership and the legal
requirements (Art. 586, Para 3). It is important to say that when the docu-
ment for ownership of the assignor has not been entered in the land register
(books for the entry), the notary may not execute the notary act (deed), until
that document is being entered (Art. 586, Para 4). This is because, without
the entering in the land register, the owner (acquirer) could not oppose his
right of ownership to third persons, claiming to have acquired the real right of
ownership from the same assignor (see Art. 113 of the Ownership Act). The
real right of ownership shall be certified by the relevant documents (notarial
deeds, a will, court decisions in favor of the assignor etc.). Where the assignor
does not have such written evidences at his disposal or if the presented docu-
ments are not sufficient, the right of ownership shall be checked by the notary
following the procedure of Art. 587, Para 2 of the Civil Procedure Code, i.e.
through a circumstantial check up on the acquisition of the ownership by pre-
scription through interrogation of three witnesses, determined by the mayor
of the municipality, region or city-council or an official determined by him,
in whose region the real estate is located. On the base of these evidences the
notary shall pass a motivated decree, by which the right of ownership of the

2 Cf. Art. 24 NNPA.

24 Cf. Art. 578 et seq. of the Civil Procedure Code.
2 Cf. Art. 28 et seq. NNPA.

%6 Cf. Art. 586, Para 1 of the Civil Procedure Code.
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assignor is recognized (Art. 587, Para 3). After this the notary shall execute a
notary act of ownership over the estate in favor of the applicant (the assignor).
As far as notary procedures under Bulgarian law are considered to be a type
of the non-contentious judiciaries (‘Protective Procedures’ in the meaning of
Part VI, Chapter 49 of the Civil Procedure Code) they are subject to the prin-
ciple of “ex-officio check’. According to Art. 533 of the Civil Procedure Code
the notary shall be obliged to check ex officio if the conditions for the issue of
the requested act (notarial deed) exist. In compliance with this principle the
notary may, on its initiative, collect evidence and take into consideration any
facts which were not pointed out by the party to the authenticated transaction.

In addition, it is worth mentioning that under Art. 417, item 3 of the
Civil Procedure Code notary deeds, agreements or another type of contracts
with notarial certified signatures are considered to be a legal ground for the
issuance of an enforcement warrant concerning the contained in them obliga-
tions to pay monetary amounts or other replaceable sites, as well as obliga-
tions to give certain sites. If together with the application on the issuance of
enforcement warrant such document under Art. 417, item 3 is presented, the
creditor may require from the court to pronounce immediate execution and to
issue writ of execution, according to Art. 418, Para 1 of the Civil Procedure
Code. The writ of execution shall be issued after the court checks if the no-
tarial document is regular in the visible aspect, and shall certify the receivable
which is subject to execution against the debtor. About the issuance of the writ
of execution the court shall make a due note on the presented document and on
the enforcement warrant. The enforcement warrant, with the mark of issued
writ of execution, shall be handed by the bailiff.

Notaries in Bulgaria are authorized to carry out notarial and other legal
services stipulated by the law (Art. 2, Para 1 and 3 NNPA). The notion ‘other
activities’ is specified in Art. 22 NNPA. According to it, if assigned by the par-
ties, the notary may, in connection with the notary proceedings, prepare and
inspect draft documents, give verbal and written consultations, mediate for
clarification of the true will of the parties, make inquiries, provide documents,
as well as be executor of a will or manager of property.

III. 3. Access to the Profession of a Notary

In contrast to the practice of some other ex-socialist States, like Poland
for example, whose legislation does not contain any formalized numerus clau-
sus to limit access to the profession of notary?’, Bulgarian legislator provides

27 Cf. Shaw, G., Notaries in Central Europe: Transformation as Reprofessionalisation, op.
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strict rules in relation of opening positions of notaries (Art. 10 NNPA) and
introduces a wide range of requirements for the acquisition of capacity of a
notary. According to Art. 8, Para 1 NNPA the capacity of a notary can be ac-
quired by a legally capable (able-bodied) natural person of age up to 60 years,
who is a Bulgarian citizen or a national of a Member State of the European
Union (EU), of a contracting party to the Agreement on the European Eco-
nomic Area (EEA) or the Swiss Confederation, and who meets the following
requirements:

1.  Who has graduated higher education with a university degree ‘Master
of Law’;

2. Who has acquired juridical capacity according to the Judicial System
Act;

3. Who has at least three years time of service as a judge, prosecutor, se-
nior investigator, investigator, lawyer, arbitrator, junior judge, junior pros-
ecutor, court assistant at the Supreme Cassation Court and the Supreme
Administrative Court, prosecutor’s assistant at the Supreme Cassation
Prosecution and at the Supreme Administrative Prosecution, bailiff, state
bailiff, private bailiff, assistant private bailiff, notary, judge for the entries,
assistant-notary, scientist on the law science, court inspector, expert on the
legislation or in the bodies of the judiciary authority, jurisconsult (legal
expert or legal advisor of companies, public bodies etc.), legal advisor or
expert on legal issues in a State or Municipal Department, a person, who
works at the position of e “investigating policeman with degree in Law” in
the system of the Ministry of Internal Affairs or is an investigating police-
man with a degree in Law in the Ministry of Defense or an investigating
customs officer at Customs Agency; ). As a time of service shall be consid-
ered also the three year service, qualifying as a legal service under the leg-
islation of a Member State of the European Union, of a contracting party to
the Agreement on the EEA or the Swiss Confederation, on which territory
the service was obtained.

4. Who has not been convicted for premeditated crime, regardless of a
subsequent rehabilitation;

5. Who is not deprived of the capacity of a notary;

6.  Who has not been deprived of the right to carry out the profession of a
lawyer or to exercise trade activity;

7. Who is not under proceedings for insolvency, or who has not been

cit., p. 145.
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reinstated in his rights as insolvent, or who has not been sentenced for
bankruptcy;

8. Who is entered in the Register of the Notary Chamber under Art. 5
NNPA.

The candidate to be a notary should also meet the criteria of incompat-
ibility with other positions and legal professions, as set forth in Art. 9 NNPA.
They are related to the principle of incompatibility, as explained below. The
notary cannot simultaneously: 1. Be a Member of the Parliament, minister,
mayor or municipal counsellor; 2. occupy a post in a state or municipal body;
3. work under legal terms of employment; 4. carry out lawyer’s activity; 5.
carry out trade activity, be a manager or participate in supervisory, managing
and control bodies of trade companies and cooperations.

Vacant positions of notaries may be occupied only on the grounds of
a competition exam set by an order, enacted by the Minister of Justice and
promulgated in the State Gazette (Art. 10, Para 2-3 NNPA). Candidates have
to apply in writing to the Minister of Justice for the participation in the com-
petition within 1 month from the promulgation of the Minister’s order. Each
candidate may choose up to 3 court regions (magisterial precincts) in one
competition (Art. 11, Para 1 NNPA).

The conditions and order of carrying out the competition are determined
by Regulation (Ordinance) No. 36/7.01.1998, issued by the Minister of Justice
upon coordination with the Council of Notaries (Prom. SG No. 3/1998). The
competition exam shall be administered by a five-member board (commis-
sion) of examiners, consisting of: Chairman — a representative of the Minister
of Justice, and members: a judge of the Supreme Cassation Court, appointed
by the Chairman of the Supreme Cassation Court, two notaries, appointed by
the Council of Notaries and a university lecturer with academic rank on civil
law sciences appointed by the Minister of Justice (Art. 12, Para 2 NNPA). The
commission shall send the records with the results from the competition to the
Minister of Justice who, within 14 days, shall issue an order for entry of the
applicant classified for the respective court precinct (district) in the register of
the Notary Chamber under Art. 5 NNPA (Art. 12, Para 3 NNPA). The order
shall be announced to each applicant for the respective court precinct (district)
and to the Council of Notaries. It is subject to appeal by the order of the Ad-
ministrative Procedure Code.

Upon the enactment of the Minister’s order for entry of the applicant
in the Register of the Notary Chamber, he should provide a notary office in
accordance with the provisions of Art. 13 NNPA. Within 2- month term from
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the enactment of the Minister’s order for entry the applicant has to file an ap-
plication for his entering in the register of the Notary Chamber (Art. 14, Para
4 NNPA). The Council of Notaries shall carry out inspection of the notary of-
fice of the candidate. The inspection should find place within one month from
filing the application for entry (Art. 14, Para 5 NNPA).

The entering of the applicant in the Register of the Notary Chamber
should be carried out by a decision of the Council of Notaries, taken in com-
pliance with Art. 14, Para 1-2 NNPA. Upon issuance of this decision the can-
didate to be a notary shall be sworn before the Council of Notaries (Art. 15,
Para 1 NNPA). A list of oath shall be signed upon swearing the oath. The en-
tering in the Register of the Notary Chamber may not be made before signing
the list of oath by the applicant (Art. 15, Para 3 NNPA).

The following relevant circumstances are subject to entering in the Reg-
ister kept by the Notary Chamber:

1. The area of practice (magisterial precinct) of the notary;

2. The name and the unified citizen code of the notary;

3. The name and the unified citizen code of the assistant-notary (if any);
4. The address of the notary office
5

. The term of office of the assistant-notary (if any), incl. cases of substi-
tution of the notary;

6. The name and headquarters of the insurance company, as well as the
amount of insurance coverage;

7. The circumstances under Art. 41, 42 and 46 NNPA in respect of the
assistant-notary (if any).

The capacity of a notary shall be acquired at the moment of entry in
the Register of the Notary Chamber. According to Art. 2, Para 2 NNPA only
persons, who have been entered in the Register of the Notary Chamber may
practice as notaries in Bulgaria.

IV. Basic Principles of Bulgarian Notary Law which Strengthen
the Rule of Law

The basic principles governing the legal status of Bulgarian notaries are
as follows:
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1) Principle of Independence and Lawfulness. Current Bul-
garian law provides that in the course of their activities, notaries are subject
only to the law and may not receive instructions. According to Art. 17, Para 1
NNPA the notary shall be independent in fulfillment of his functions and shall
be subordinated only to the law. He is obliged by virtue of the law to perform
his duties only in accordance to the exact meaning of the laws. Notaries, while
holding a public office, are independent of the State administration®. They
are not bound to operative instructions by the Minister of Justice, because the
Minister of Justice does not have the position of a ranking (superior) authority
in respect of the notaries in Bulgaria. Notaries exercise their profession in
their own name (not on behalf of the State) and for their own account. Notaries
are not appointed by the Minister of Justice. They acquire their capacity only
upon their entering in the Register of the Notary Chamber under Art. 5 NNPA,
upon a decision of the Council of Notaries in accordance with Art. 14 and Art.
16 NNPA and after the swearing oath before the Council of Notaries (Art. 15
NNPA). The order of the Minister of Justice, as indicated in Art. 12, Para 3-4
NNPA, constitutes only a legal ground for entry of the candidate classified in
the competition for the respective precinct in the register of the Notary Cham-
ber. Under the conditions and by the order, indicated by Art. 6-16 NNPA,
Bulgarian notary acquire his notarial capacity termless (permanent) and shall
lose it only on 4 grounds, as indicated by an exhaustive enumeration in the
provisions of Art. 35 NNPA: 1. Upon a written request of the notary to the
Council of Notaries; 2. In case of death, or judicial disability; 3. For reasons,
due to legal obstacles for the acquisition of a capacity of a notary under Art. 8
or for incompatibility under Art. 9 NNPA and 4. On imposing of a disciplinary
penalty under Art. 75, Para 1, item 4 NNPA, i.e. for incapacitation for the
period of 3 months to 5 years. A notary can be moved to another area of prac-
tice (court region/district) within the meaning of Art. 3 NNPA? only on the
grounds of his motivated application to the Minister of Justice, provided that
there are ‘important reasons’ for the moving and if there is a vacant position
for a notary in the target court region according to Art. 10 (cf. Art. 34b, Para 1
NNPA). ‘Important reasons’ within the meaning of Art. 34b, Para 2 NNPA are
considered to be such circumstances which appear independently and beyond
the intention (control) of the notary, after he has obtained his notarial capacity.
These circumstances may be related to the notary’ health status, family status,
etc. and in all cases they have to lead to full or partial impossibility for the
respective notary to exercise his or her functions in the present area (region)

28 Cf. Mareesa, Ex., He3aBucumocT Ha HOTapuyca, op. cit., p. 45 et seq.
2 It provides that the area of practice of the notary shall coincide with the region of the
respective regional court (the lowest-level court in Bulgaria).
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of action. The scope of disciplinary penalties according to Art. 75 NNPA does
not include the possibility of permanent (termless) incapacitation of the notary
or his forced movement to another area (region) of action on the initiative of
the Minister of Justice. The Minister of Justice is not empowered to consider
and judge on disciplinary cases instituted against notaries, because he does
not have any disciplinary power over independent notaries. The Disciplinary
Commission of the Notary Chamber has the exclusive power to enact a deci-
sion on a disciplinary case in respect of notaries and assistant-notaries (Art.
72, 79 NNPA). Regarding the disciplinary liability of Bulgarian notaries the
Minister of Justice has only the right to make a proposal for instituting of
disciplinary proceedings against a notary or an assistant- notary (Art. 77, Para
1 NNPA), but he may not impose on his own capacity disciplinary penalties.
Basically, the Minister of Justice is empowered by virtue of Art. 80b, Para 1
NNPA only to exercise control over the practice of every notary in Bulgaria
regarding the observance of the law provisions and the statutes of the Notary
Chamber. The Minister of Justice assigns to inspectors of the Inspectorate of
the Ministry of Justice in compliance with the Judicial System Act, as well as
to the so-called ‘inspecting notaries’ under Art. 80c, Para 4 NNPA* to carry
out joint inspections. Inspections of notary office shall be assigned by an order
of the Minister of Justice ex officio, on occasion of a warning or complaint
of an interested person, as well as on a proposal of the Notary Chamber (the
Council of Notaries). A copy of the written records drawn up for the findings
of the inspections shall be sent to the Council of Notaries.

Being independent and subordinated only to the law, Bulgarian notaries
bear pecuniary liability for the damages, caused by guilty failure to fulfill their
official duties, in accordance with the provisions of the Obligations and Con-
tracts Act (Art. 73, Para 1 NNPA). Their liability for damages is limited up to
the amount of the certified material interest within the meaning of Art. 96-97
NNPA. The State shall not be responsible (liable) for the activities of the no-
tary (Art. 73, Para 2 NNPA). The notary is also liable for the damages caused
by his assistant-notary as a result of failure to fulfill the latter’s official duties.
For such damages the notary shall be jointly liable (Art. 40, Para 3 NNPA).
The notary has also to pay compensation for damages caused by guilty failure

%0 In respect of the status of the inspecting notaries Art. 80c NNPA provides that nominated
for this position shall be members of the Notary Chamber with more than 10 years length of
general juridical practice, of which 3 years in the capacity of a notary. The inspecting notaries
shall be elected by the General Assembly of the respective Regional Notary College under
Art. 4, Para 3 NNPA for a period of 3 years. The decision shall be taken by a majority of more
than half of the attending members. The total number of the inspecting notaries cannot be less
than 10. After the election the Council of Notaries shall draw up a list if the inspecting notaries
and shall present it to the Minister of Justice.
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of the employees of the notary office according to Art. 49 of the Obligations
and Contracts Act. Taking into consideration these legal provisions on nota-
ries’ pecuniary liability for damages, the notary is obliged by virtue of Art. 30
NNPA fo be insured for the time of his professional practice for the damages,
which could occur as a result of culpable failure to fulfill his duties, as well
as of the duties of the assistant-notary, and the employees in the notary office.
The minimal and the maximal amount of the insurance amount shall be de-
termined by the Notary Chamber. The notary is obliged, within 7 days from
the conclusion of the insurance contract in accordance with the provisions of
the Insurance Code, to present to the Notary Chamber a copy of the insurance
policy. Bulgarian law provides also that the General Assembly of the Notary
Chamber shall create a guarantee fund for the damage-compensation for oc-
currence of risks or expired or not renewed insurance uncovered by the man-
datory (obligatory) insurance (Art. 57, item 5 NNPA).

Upon the enactment of the order for registration the candidate for notary
is obliged by virtue of the law to provide his own notary office, which can also
be done jointly with other candidates or acting notaries of the same court re-
gion. According to Art. 13, Para 2 NNPA the office of the notary shall have two
or more functionally connected premises where his seat and official archive
shall be located. The notary may have only one office in his area of practice.
The office shall correspond to the requirements, guaranteeing the safekeeping
of the notary archive and the precise fulfillment of the professional duties of
the notary. The notary office has employees at disposal of the notary (Art. 49-
50 NNPA). The notary is empowered to assign to an employee of his notary
office to present announcements and papers under the conditions and by the
order of Art. 37-58 of the Civil Procedure Code. The employees are obliged
by virtue of the law to keep the official secret under the conditions, established
for the notary itself by Art. 26 NNPA.

The official archive of the notary is inviolable and nobody shall have the
right of access to it without the consent of the notary, except in cases stipu-
lated by a law (Art. 21, Para 1 NNPA). If the notary is absent or he/she is not
in position to fulfill his functions and there is no one to substitute him in the
region in compliance with Art. 46 and Art. 47 NNPA, he is obliged to notify
the judge for the entry in the land register, who shall take over the substitution
during this time for carrying out urgent notarial activities. If the notary has not
provided access to the notary archives, necessary for his substitution, for the
purposes of urgent notary activities the Chairman of the respective regional
court, at the request of the interested person, shall order entry in the notarial
office, opening of the necessary archives and carrying out the notary activity
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by the judge for the entry (Art. 48 NNPA). The person, who has obtained ac-
cess to the official archives of the notary, shall be obliged to keep the official
secret under the conditions, established for the notary, and to inform him about
the activities carried out with the archives (Art. 21, Para 2 NNPA).

The independence of the notary is guaranteed also by his legal right to
free access to the administrative and judiciary offices, by his right to make
inquiries on cases and files, as well as to require copies, transcripts and docu-
ments, and to receive references and certificates with priority (Art. 19, Para 1
NNPA). According to the novella of Art. 19, Para 2 NNPA (SG No. 82/2009,
in force from 1. 01. 2010) the notary is entitled to access the National Da-
tabase ‘“Population”, maintained by the Ministry of Regional Development
and Public Works, as well as the National Automated Information Fund for
Bulgarian Personal documents (the so-called “National Registry for Bulgar-
ian Personal Documents”), under conditions and by order, specified in the
Regulations, issued by the Council of Ministers. By virtue of Art. 20 NNPA
the notary has the legal right to meet his clients in private, irrespective of the
circumstances. In fulfillment of his official functions the notary shall meet in
private the persons who have requested his assistance, unless they want the
presence of other persons.

The notary in Bulgaria disposes also of considerable economic indepen-
dence being authorized to collect notarial fees (taxes) for his notaries activi-
ties, as well as for other activities carried out upon assignation by the parties
under Art. 22 NNPA. ‘Notarial fee’ in the context of the NNPA is the remuner-
ation paid by the parties directly to the notary for the provided services (§ 1
of the Additional Provisions to the NNPA). By virtue of Art. 86, item 1 NNPA
the notarial taxes shall be paid by the parties to the notary, in whose official
archives the respective authentication (verification or another notary activity)
has been registered. For the collection of notarial fees the notary shall issue an
invoice in two or more equivalent copies, signed by him, one of which shall be
presented to the liable person (Art. 89, Para 1 NNPA). The invoice indicates
the provisions, on whose grounds the taxes (fees) are due, the certified materi-
al interest (for the so-called ‘proportional notarial fees’ under Art. 91 NNPA)
or the spent time®, the amount of the due taxes and the additional expenses,
the amount of the received advance payment (if any) and the consequences
for failure to pay. For the unpaid notarial fees the notary may require issuing
of an order for execution under Art. 410, Para 1 of the Civil Procedure Code,
irrespective of their amount (Art. 89, Para 3 NNPA). The notary is obliged to
keep accountancy with accordance to the Accountancy Act (Art. 33 NNPA).

31 Cf. Art. 93 NNPA on the fees for spent time.
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Being an independent (‘free’) civil-law notary, Bulgarian notary is sub-
ject by virtue of the law to the system of obligatory (compulsory) social in-
surance under the conditions and by the order established for the free-lance
practicing persons, according to Art. 31 NNPA.

2) Principle of Impartiality. Notaries in Bulgaria are committed
to objectivity. The provision of Art. 24 NNPA provides that in fulfillment of
his official functions the notary cannot take side. Unlike the attorney-at law
(advocate, lawyer) under the Advocacy Act he may not unilaterally represent
the interests of one party, i.e. he is not allowed to have a ‘principal (manda-
tor)’ in the notary proceedings. This is because notaries are called upon to
ensure equitable legal and contractual relations so as to avoid conflicts before
litigation. They have to create legal certainty according to the laws. The notary
may not execute notary actions where a party to the notary proceedings or a
participant in them are the notary himself, his/her spouse or the person with
whom he/she lives in a factual matrimonial cohabitation, his/her relatives by
a direct ascending and descending line, those by lateral branch up to the 4™
degree, by marriage up to the 1% degree, as well as the persons, to which the
notary is a trustee, guardian, adopted or adopter or a person from accepting
family (Art. 575, Para 1 of the Civil Procedure Code). The prohibitions of this
Article shall be applied also in cases, where the transaction or the document
subject to authentication or verification contains a provision to the benefit of
any of the persons envisaged above. The notary action shall be null and void,
if those legal prohibitions have been violated (cf. Art. 576 of the Civil Pro-
cedure Code). In order to ensure the principle of impartiality of the notary
Bulgarian law provides that the notary cannot be simultaneously Member of
the Parliament, minister, mayor or municipal counselor; to occupy a post in a
state or municipal body; to work under legal terms of employment; to carry
out lawyer’s activity; to carry out trade activity, to be manager or participate
in supervisory, managing and control bodies of trade (commercial) companies
or cooperatives (cf. Art. 9, Para 1 NNPA). The notary shall lose at once his
capacity for incompatibility under Art. 9 (cf. Art. 35, item 3 NNPA). In such
cases he is not allowed to carry out whatever notary or other activities, provid-
ed by NNPA, and his official archives shall be closed (Art. 36, Para 1 NNPA).
In cases of discontinuing the activity of Member of the Parliament, minister,
mayor or municipal counselor the capacity of the notary shall be reinstated
under the conditions of Art. 39 NNPA. The capacity of the notary shall be
restored at his request upon suspension of his activity of Member of the Par-
liament, minister, mayor or municipal counselor. The request for restoring the
capacity shall be extended to the Council of Notaries within 1 month from
the suspension of the activity (Art. 39, Para 2 NNPA). The restoration of the
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capacity shall be entered in the register of the Notary Chamber by the order of
Art. 14 NNPA.

The legal duties of the notary to protect the rights and interests of the
parties to the notarial proceedings, as stipulated by the provisions of Art. 25
NNPA, do not contradict the principle of impartiality. The notary has the duty
to protect the rights and interests of the parties, to guide them, to clarify their
will and the actual situation, to introduce to them clearly and unambiguously
to the legal consequences and to make no omissions or tardiness in working,
which could lead to violation of their rights. By doing so, the notary has al-
ways to respect his public duty to remain impartial and he cannot take side.

A3) Principle of the Limited Area (Region/District) of Practice.
The competence of the notary as specified in Art. 2, Para 1 NNPA and Art. 569
of the Civil Procedure Code is limited in terms of his territorial reference. The
area of practice of the notary shall coincide with the region of the respective
regional court (Art. 3 NNPA). The notary may execute notary actions only
inside his area (district/region) of practice (Art. 573, Para 1 of the Civil Pro-
cedure Code). The notary action shall be null and void provided that its exe-
cution violates this principle of territorial limitation (cf. Art. 576 of the Civil
Procedure Code). In relation to some explicitly specified notarial activities
Bulgarian law establishes the rule of “notarial competence per place”. The
notary acts for transfer of ownership or for the establishment of real rights
over real estates and certification of ownership over a real estate shall be exe-
cuted exclusively by the notary in whose notarial district (area of practice) the
estate is located (Art. 570, Para 1 of the Civil Procedure Code). The entries in
the land register with regard to real estate shall be made upon an order of the
judge for the entries by the entries office, in whose district the estate is located.
All other notary actions, as well as the wills, may be executed by any notary in
the country, irrespective of the relation between the district (area/region) of his
practice and the geographical location of the property concerned (cf. Art. 570,
Para 2 of the Civil Procedure Code). The notary action shall be null and void,
if the notary has not been entitled to execute it because of infringement of the
rule of “notarial competence per place” (cf. Art. 576 of the Civil Procedure
Code).

“) Principle of Continuous Availability of Notarial Services.
Bulgarian law contains certain provisions designed to guarantee a full-cover
and balanced availability of notarial services all over the country. The provi-
sions of Art. 10, Para 1 NNPA regulate the geographical distribution of the
notarial offices in the country. The positions of notaries in each court region
(district) cannot be less than two. For 10 000 citizens in a single court region
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(district) one position for notary shall be opened. The vacant positions of no-
taries are to be occupied on the grounds of competition exam set by an order
of the Minister of Justice. The Council of Notaries is entitled to announce its
opinion within 14 days. The Minister of Justice may also set a competition at
a proposal of the Council of Notaries. The enacted order of the Minister of
Justice shall be promulgated in the State Gazette. If more notaries are needed
than the ones determined by Art. 10, Para 1 NNPA the Minister of Justice
is entitled, by his initiative, or at the proposal of the Council of Notaries, to
open additional positions of notaries in the respective region (Art. 10, Para 4
NNPA). As indicated above, the Minister of Justice has the exclusively power
to permit the moving of a notary registered in the Notary Chamber to another
court district (region of practice) (cf. Art. 10, Para 5 and Art. 34b NNPA).

When there is no notary in the court district (region), because all posi-
tions for notaries within the region are open (vacant), all notary activities shall
be carried out ipso iure by the judge for the entries in the land register at the
regional court (Art. 82, Para 1 NNPA). In towns and villages without a notary
or regional court the bodies of local (municipal) administration are empow-
ered by Art. 83 NNPA to certify the signatures on private documents, which
are unilateral acts and which are not subject to entry (for example, a power of
attorney, specimens, diverse statements of witnesses, affidavits, declarations
of legitimatizing of a child, consent of a parent in respect of the adoption of his
child by another person etc.), the signature and contents of an authorization
under Art. 37 of the Obligation and Contracts Act, as well as to certify copies
and abstracts of documents and papers.

In order to guarantee the principle of availability of notarial services
Bulgarian legislator provides the compulsory rule of continuity of the notarial
practice. In compliance with the provision of Art. 27 NNPA the Minister of
Justice shall fix the office hours of the notary offices and the conditions, under
which they can be temporarily closed*.

The principle of availability of notarial services is guaranteed also by
Art. 23 NNPA which imposes to Bulgarian notaries a public duty for consider-
ing of every motion for notary assistance (service). The notary shall consider
all requests for assistance, addressed to him, unless he himself is interested in
carrying out the requested activity or he has special relations with the party,
which raise grounded doubts in his impartiality, as ordered by Art. 24 NNPA.
Any refusal to execute a notary authentication (certification) shall be subject
to appeal by a private complaint before the district court (Art. 577, Para 1 of

32 Cf. Art. 27-28 of Regulation (Ordinance) No. 32/29. 01. 1997 on the Official Archives of
the Notaries and Notarial Offices, issued by the Minister of Justice (prom. SG No. 12/1997).
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the Civil Procedure Code). There are separate registers for refusals to execute
an entry. Where the court revokes the refusal of a notary, the entry shall be
considered done at the moment of the submission of the application for it (Art.
577, Para 3 of the Civil Procedure Code).

The principle of availability of notarial services under Bulgarian law is
guaranteed also by the rules on the substitution of a notary, as set forth by Art.
46-48 NNPA.

a) Substitution by an assistant-notary, who has acquired the
legal capacity for substitution. If a notary is absent or he is not in condition
to fulfill his functions, he can be substituted by his assistant-notary, provid-
ed that the latter has served at least three years within the meaning of Art. 8,
Para 2 NNPA and has successfully passed the examination under Art. 46, Para
3-7 NNPA, as specified in Regulation (Ordinance) No. 2/18.06.2003, issued
by the Minister of Justice (Prom. SG No. 59/2003). In this case the assis-
tant-notary acting in substitution shall carry out on his own all activities with-
in the scope of competence of the notary, adding to his signature the words
“in substitution” (cf. Art. 46, Para 1 NNPA). For the purposes of acquiring the
legal capacity for substitution the notary and his assistant-notary shall file a
written application to the Minister of Justice, enclosing the necessary docu-
ments, as stipulated in Art. 46, Para 2 NNPA, and indicating the term (period)
of substitution, which cannot be longer than two years considered from the
date of entry in the register kept by the Notary Chamber. The candidate for
assistant-notary by substitution shall pass an exam under conditions and by
the order determined by the above mentioned Regulation No. 2/18.06.2003,
only for the first announced period of substitution. The examination shall be
administered by a three-member board (commission) of examiners, consisting
of: a representative of the Minister of Justice, appointed by him, one notary
and one inspector-notary, appointed by the Council of Notaries (Art. 46, Para
4 NNPA). Upon the written records with results from the examination the
Minister of Justice, within 7 days, issues an order for entering in the register
of the Notary Chamber the legal capacity for substitution.

b) Substitution by another notary of same district (region/
area of practice). If an assistant-notary with the legal capacity of substitu-
tion within the meaning of Art. 46 NNPA is not available; the notary can be
substituted by another notary of the same district within the meaning of Art.
3 NNPA (Art. 47, Para 1 NNPA). The relations between them are to be settled
by a contract (Art. 47, Para 1 NNPA. The substituting notary shall use the of-
ficial archives of the substituted notary, affixing his signature and seal on the
certified document, stating the fact of substitution. If during the period of sub-
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stitution the location of the official archives of the substituted notary had to be
changed, the notary shall inform immediately the Chairman of the respective
regional court about the change of the location of the official archives (cf. Art.
29 and 47, Para 3 NNPA). The period of substitution by another notary may
not be longer than two years, considered from the conclusion of the contract
under Art. 47, Para 1 NNPA.

c) Substitution by the judge for the entry in the land register.
If there is no one to substitute the notary in the respective district (area of
practice) within the meaning of Art. 3 NNPA, the notary who is not in posi-
tion to fulfill his functions is bound by the public duty to notify immediately
the judge for the entries, who shall take over the substitution for carrying out
urgent notarial activities (Art. 48, Para 1 NNPA). In this case the judge, acting
in substitution, shall use the official archives of the substituted notary, affixing
his own signature and seal on the certified document, stating the fact of sub-
stitution.

It should be stressed that under Bulgarian law the bodies of the local
(municipal) administration are not empowered to carry out notary functions in
substitution of a notary, when he is absent or is not in condition to fulfill his
activities.

S) Principle of Confidentiality. Like all independent notaries in
other civil-law countries Bulgarian notary is bound by the public duty to keep
professional secret about the circumstances, having become known to him in
connection with his official activities. According to Art. 26 and 49 NNPA no-
taries and their employees (staff in the office) shall be obliged to keep secrecy
vis-a-vis side and they cannot use the acquired information for his own or
somebody else’s profit. This duty of professional secrecy applies to all mat-
ters learned during exercise of office. Within his scope of activity the notary
is entrusted with the administration of personal data and is entitled to access
many important databases of information in the country. In all cases of notary
authentications or certifications related to assignment, establishment, change
or termination of real rights in real estate the notary has the public duty to
make a check in the databases referred to in Art. 19, Para 2 NNPA, i.e. the
National Database “Population”, maintained by the Ministry of Regional De-
velopment and Public Works, as well as the National Automated Information
Fund (National Registry) for Bulgarian Personal Documents (cf. Art. 25, Para
3 NNPA). In addition, before compiling the respective deed the notary has
the duty to check the existence of imposed securing measure under the Act on
Divestment in Favor of the State of Property Acquired from Criminal Activity
(Art. 25, Para 2 NNPA). Since 2009 the Notary Chamber of Bulgaria admin-
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istrates a computerized information system containing a database — part of the
official archives of the notaries, incl. registers of the wills as well as of the
powers of attorney (proxies). According to Art. 28b NNPA the right to access
to the information system and the data to be entered shall be determined by an
ordinance, issued by the Minister of Justice upon coordination with the Coun-
cil of Notaries®. Notaries are allowed to pass on to third persons information
about circumstances, having become known to them in connection with their
work, with the explicit consent of all parties involved, except for cases stipu-
lated by the law (for example — under The Money Laundering Act) only. The
duty of the notary to keep professional secret regards also the period of time
when he does not carry out his functions or when his practice has been discon-
tinued (Art. 26, Para 2 NNPA).

3 Cf. Art. 2a, Art. 9a of the Regulation (Ordinance) No. 32/29. 01. 1997 on the Official
Archives of the Notaries and Notarial Offices, issued by the Minister of Justice (prom. SG
No. 12/1997).
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virtual items and currencies are being exchanged for real money. It is estimated
that the total value of these virtual transactions is approximately USD 3 billion
per year, would be subject to taxes in the non-virtual world, but escape taxation
due to their virtual nature. Due to their transnational and largely decentralized
nature, digital or virtual currencies raise a number of difficult legal questions.
The one especially interesting for this paper is whether the trade in virtual
items and currencies may have real tax implications. Some tax scholars
describe the current situation of trade in virtual currencies as ‘“‘vagueness
in practice”, meaning that it is assumed that tax law should be applied but it
is not clear when and how. The purpose of this paper is to offer analyses of
some tax aspects directly influenced by virtual trade, focusing on the personal
income tax on incomes derived from virtual trade and VAT on transactions in
virtual items and currencies. There are three main types of activities involving
virtual currencies that may be relevant for income tax purposes: (1) creation
of virtual currency (through mining or completion of quests); (2) possession
of virtual currency that appreciates in value; and (3) exchanges (taking into
account three different situations: 1. buying virtual items and currencies with
real money — for example sales of bitcoins for Euros or dollars; 2. buying
real goods or services with virtual currencies — for example a shop accepting
payments in bitcoins, and 3. buying virtual items and currencies with virtual
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currencies — for example a Second life shop accepting payments in Linden
Dollars). Tax literature gives a strong argument against taxation of virtual
income, but clearly supports the idea that any real income raising from virtual
exchanges should generally be subject to tax since it is line with the basic
taxation principles, such as the principle of equity (increased ability to pay
is taxed), administrative convenience (taxation is deferred until the taxpayer
has the means to pay the tax) and neutrality (taxpayers are not “forced” to
monetize their assets). On the other hand, when it comes to consumption
taxation on virtual transactions, according the EU Communication on
Electronic Commerce and Indirect Taxation and the rules applicable since I*' of
January 2015, exchanges of virtual items and currencies are considered to be
electronically supplied services since they involve transfers of data that occur
via the Internet with minimum human intervention. These supplies are taxed
(i.e. not exempt) and subject to the standard rate. Under the place-of-supply
rules, all supplies of electronic services will follow the destination principle
and suppliers will be required to identify and verify the customer s location in
order to apply the correct VAT rate. As the legal status of the virtual currencies
and their treatment for tax purposes vary worldwide, tax authorities have to
do a lot as the range of potential income-generating situations is broad (there
are bitcoin miners who treat their currency as stock in trade, hobby players
who sell virtual items once in a while, users who cultivated their hobby into a
business venture and professional entrepreneurs who accept virtual currency
as a means of payment), since the virtual economy is becoming serious threat
to tax compliance and endanger the collection of tax revenues.

Key words: virtual trade, virtual currencies, virtual transactions,
taxation, personal income tax, value added tax.

Introduction

One that began as a game in the online environment in the beginnings of
the new millennium, soon expended to a virtual economy where virtual items
and currencies are being exchanged for real money. Nowadays, more and
more people are earning huge amount of money thanks to their transactions
in virtual items. Julian Dibbel, a US journalist, is one of the examples for
such a “winning” story. In 2004 he reported to the Internal Revenue Service
of USA that his primary source of income was the acquisition, sale and
exchange of virtual goods and that he earned more from it on a monthly
basis than he had ever earned as a professional writer (Elwell et al., 2014).
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It is estimated that virtual worlds enable their participants to create
and sell products with a total value of approximately USD 3 billion per year
(Chartered Accountants Australia and New Zealand, 2015). These transactions
would be subject to taxes in the non-virtual world, but escape taxation due to
their virtual nature. If more economic activity migrates into virtual economies,
more tax revenue in real economies might be lost.

Due to their transnational and largely decentralized nature, digital
or virtual currencies raise a number of difficult legal questions. The one
especially interesting for this paper is whether the trade in virtual items and
currencies may have real tax implications. Some tax scholars describe the
current situation of trade in virtual currencies as ‘“vagueness in practice”,
meaning that it is assumed that tax law should be applied but it is not clear
when and how. The purpose of this paper is to offer analyses of some tax
aspects directly influenced by virtual trade, focusing on the personal income
tax on incomes derived from virtual trade and VAT on transactions in virtual
items and currencies.

1.Personal income taxation on incomes from virtual trade.

There are three main types of activities involving virtual currencies
that may be relevant for income tax purposes: (1) creation of virtual currency
(through mining or completion of quests); (2) possession of virtual currency
that appreciates in value; and (3) exchanges (taking into account three
different situations: 1. buying virtual items and currencies with real money
— for example sales of bitcoins for Euros or dollars; 2. buying real goods or
services with virtual currencies — for example a shop accepting payments in
bitcoins, and 3. buying virtual items and currencies with virtual currencies —
for example a Second life shop accepting payments in Linden Dollars (Bal,
2014).

All increases in wealth should be taxable. However, tax literature gives
a strong argument against taxation of virtual income, but clearly supports the
idea that any real income raising from virtual exchanges should generally
be subject to tax since it is line with the basic taxation principles, such as
the principle of equity (increased ability to pay is taxed), administrative
convenience (taxation is deferred until the taxpayer has the means to pay
the tax) and neutrality (taxpayers are not “forced” to monetize their assets).
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However, the fact that income is taxable does not mean that it is actually
taxed. People who have virtual income do not pay tax on that income for
two reasons: either they are not aware that such income is taxable or they
deliberately avoid paying tax knowing that this non-compliance is unlikely
to be detected and punished. The first issue (unawareness of tax liability)
results from lack of clear guidance on the tax treatment of virtual currency.
Tax authorities of many countries have not explained the tax consequences of
mining of, and trading in, virtual currency. The second issue (deliberate non-
compliance) stems from the characteristics of virtual currencies: transactions
take place anonymously usually in a multijurisdictional setting. A seller
that accepts payments in bitcoins is not required to identify himself when
establishing his online Bitcoin wallet. Although the entire history of bitcoin
transactions is publicly available, it is extremely difficult to trace earnings
accumulated in a particular wallet back to a particular taxpayer. Thus, it is
unlikely that tax authorities will know about the income, unless taxpayers
voluntarily report it (Bal, 2013).

Surely, worldwide tax laws are not applied to income from virtual trade.
Unenforced tax law neither generates revenue nor serves any redistributive
purpose, so that its existence cannot be justified by any of the taxation
objectives. It violates the principle of equity as it allows an increased ability to
pay to remain untaxed. Low compliance rates harm the moral authority of law.
Unenforced law creates a risk of arbitrary and discriminatory enforcement: it
may be enforced against some but not others. It creates the impression that
breaking the law is fine unless the taxpayer gets caught. The current legal
situation of trade in virtual currencies can be best described as “vagueness in
practice” — it is assumed that tax law should be applied but it is not clear when
and how (Committee of Experts on International Cooperation in Tax Matters,
2017). Thus, the application of the current rules and concepts to virtual trade
does not result in an economically reasonable outcome.

One of the main problems encountered by taxpayers is to know when sales
of virtual currency for real money generate taxable income. The question of when
income from virtual exchanges is subject to tax is strictly fact dependent. The
circumstances of an individual case must be examined. On the other hand, fact-
dependent solutions create legal uncertainty since taxpayers and tax authorities
may reach different conclusions as to the tax consequences of a particular situation
(De Filippi, 2014). The unsophisticated taxpayer may not properly qualify income
earned through virtual economies or currencies as taxable income. Even if taxpayers
are aware that they may have a tax liability, they may be uncertain about the proper
income characterization and any available deductions.
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This legal uncertainty could be reduced if tax authorities issued
appropriate guidelines, taking into account the special characteristics of
virtual trade. Tax authorities should seek a better understanding of the nature
of virtual currency transactions and provide targeted guidance. As the range
of potential income-generating situations is broad (there are bitcoin miners
who treat their currency as stock in trade, hobby players who sell virtual items
once in a while, users who cultivated their hobby into a business venture
and professional entrepreneurs who accept virtual currency as a means of
payment), taxpayers should be able to determine when their activity can be
categorized as trade or business, a for-profit activity or a hobby. The Finnish
Tax Authority clarified the tax treatment of Bitcoin for income tax purposes in
its notice issued on 28 August 2013. This Notice discusses various situations
in which bitcoins are mined, traded as a hobby or in the course of business,
or used for investment purposes. It includes six numerical examples showing
how to calculate taxable income in bitcoin transactions. The Notice is written
in a simple language, but it also provides references to the applicable Finnish
legislation, so that taxpayers interested in the exact wording of the legal rules
know where to find it.

The main threat to tax compliance is anonymity (tax enforcement
cannot be secured if the identity of the taxpayer is not known) and asymmetric
information (the taxpayer knows the facts regarding the transactions he
engages in, but the government is forced to obtain that information either from
the taxpayer or from third parties). Taxpayers who are well aware of their
obligations to report earnings and to pay taxes may purposely choose not to
do so if they know that tax authorities are not aware of the existence of such
profits (Kumar et al. 2017). Activities of individuals are difficult to track. Tax
authorities are not aware that someone sells bitcoins and virtual items until the
story is remarkable enough to receive media coverage.

1.1 Comparative review on worldwide tax practice

Under US tax law, real income from virtual transactions (for example,
sales of bitcoins and virtual items for USD) is taxable. Those who sell virtual
items or currencies for real money must report profits from such transactions
according to the general rules. The fact that a person acts without a profit
motive does not preclude taxation. In certain circumstances, the sale of virtual
objects for real money may also give rise to preferential capital gains taxation.

Under UK law, it does not matter whether income is generated in a real
or virtual form. Accumulated virtual currency is not taxable.
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In Germany, also, does not matter whether income is generated in a real
or virtual form. Virtual receipts are subject tax based on the rules on benefits
in kind (Belomyttseva, 2015).

2. VAT taxation on transactions in virtual items and currencies

The European Union participated in the electronic commerce debate
from the very beginning. In June 1998, the European Commission issued a
Communication on Electronic Commerce and Indirect Taxation, which intended
to be the EU contribution to the Ottawa conference. The Communication
concluded that VAT, as opposed to any new form of tax, was appropriate to be
applied to electronic commerce. All supplies of goods and services within the
European Union should be subject to the same tax, irrespective of the means
of communication or commercial mode used to perform transactions. The
Communication provided a set of guidelines that were to be used as a starting
point for further discussions. The guidelines were:

- VAT must be adapted to the developments of electronic commerce. No
new or additional taxes are to be considered;

- Supplies of digital products are considered to be supplies of services;

- Digital supplies made for consumption should be taxed in the
European Union, irrespective of their origin. Similarly, services provided by
EU operators in third countries should be not subject to VAT;

- Compliance should be made as easy as possible, for example, through
the use of electronic invoices and VAT returns. At the same time, tax authorities
must have sufficient tools for control and prevention of abuse.

Additionally, four years later, the Electronic Services Directive (2002/38)
was enacted. It introduced new place-of-supply rules and a special regime for
third-country suppliers of electronic services. However, those amendments
did not provide for equal treatment of EU and non-EU suppliers that provide
electronic services to EU private individuals. This disparity has been removed
since 1 January 2015. As from that date, all entrepreneurs supplying electronic
services charge VAT at the rate of the customer’s country and apply the One
Stop Shop regime.

Supplies of virtual currency fall within the scope of EU VAT if they
are performed by taxable persons acting as such. Taxable person is anyone
who performs economic activities. According to the settled ECJ case law,
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the terms “taxable person” and “economic activities” should be objective in
character. The determination of when a person may qualify as a taxable person
requires a complex case-by-case analysis, the outcome of which depends on
the subjective perceptions of the examiners. Exchanges of virtual items and
currencies are considered to be electronically supplied services since they
involve transfers of data that occur via the Internet with minimum human
intervention. Both lawful and unlawful supplies are taxed (i.e. not exempt)
and subject to the standard rate. The EU VAT law does not require establishing
the objective value of the consideration which constitutes the taxable amount.
The subjective value that the taxable person attributes to the item disposed
of is used as the taxable amount. Under the place-of-supply rules, applicable
as from 1 January 2015, all supplies of electronic services will follow the
destination principle, suppliers will be required to identify and verify the
customer’s location in order to apply the correct VAT rate. This may be a
difficult task when services are provided at a distance, payment intermediaries
are involved and no physical shipments take place.

Conclusion

Current tax model and its principles are against taxing income in the
virtual form. The illiquidity, valuation and compliance difficulties, combined
with the resentment of taxpayers, would threaten a tax system based on self-
assessment. In contrast, any real income derived from trade in virtual currencies
and items should be subject to tax. This approach is in line with the principle of
equity (increased ability to pay is taxed), administrative convenience (taxation
is deferred until the taxpayer has the means to pay the tax) and neutrality
(taxpayers are not “forced” to monetize their assets).

Moreover, the European Union and the OECD consider that the best way
to tackle electronic commerce is through an approach which adopts and adapts
the existing principles, instead of imposing new or additional taxes. This view
has been recently confirmed by the OECD discussion draft on taxation of the
digital economy and the final report presented by the EU Expert Group on
Taxation of the Digital Economy.

When it comes to taxing transactions in virtual currency, some
characteristics have to be fulfilled, such as: a clearly defined personal scope,
taxation of all private expenditure, taxation at destination, single tax rate
and effective mechanisms to ensure that all suppliers comply with their tax
obligations. The EU VAT meets certain criteria: it covers all consumption
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and employs the destination principle. Its weak points are: lack of certainty
with regard to the status of taxable person, high compliance burden resulting
from the application of the destination principle and ineffectiveness of the
One Stop Shop scheme. However, those problems could be remedied by
implementing taxpayer-friendly binding rulings, the possibility to switch to the
origin principle as a method of last resort and more extensive administrative
cooperation in tax matters.
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Ancmpaxm:Bo ycio6u na npomeHausu eKoHOMCKU OKOTHOCU, 2100a1eH
cmpemedxc 3a no2osema KOHKYPEeHMHOCm Ha pabomooasayume u 3a4ecmeHu
npumucoyu 3a ¢rekcuburuzayuja Ha nazapume Ha mpyo, pabomuuyume ce
coouy8aam co cepuo3Hu NPeou38UYlU 3a 3aumuma Ha HUGHOMO 8PAOOMYEaArbe
00 OMKA3 NOpaou 0el08HU NPUYUHUU KOTEKMUBHU omnyumareda. Aemopume,
80 Mpyoom 0asaam 0cépm KOH NPAGHUOM PENCUM, NOCMOeuKume cocmojou,
mpenoogume u pazeojom Ha UHOUSUOYATHUME U KOJIeKMUBHUME OMNYULMAIba
nopaou 0elosHU NPUYUHU 80 pAMKUME HA MAKEOOHCKUOM Mmpy008ONnpaseH
cucmem. Omkazom Ha 0020860pom 3a 6pabomyearbe nopaou Oelo6HU
NPUYUHU Ce AHATU3UPA HU3 NPUSMAMA HA YAPABYBAUKUMe Npepocamusu Ha
pabomoodasawom (m.e. CmeneHom Ha CyOCKama KOHmMpOoa 6p3 3aKOHUMOCma
Ha 00lyKume 3a 0mKa3), HenoCPeOHUOm o800 KOj 800U 00 NPEeCMAaHOK Hd
PAbomHuOm O00HOC, NOMEHYUJaTHUmMe MONCHOCIU 3d NPOOOIHNCYBAIbE HA
pabomuuom oonoc u ciuyno. KonekmusHume omnywmared, Kako nOO8UO
HA OmMKA3u Nopaou Oelo6HU NPUYUHU, Nped Cé, Ce AaHATUUPAam HU3
npuszmama Ha HueHama He(ycoanaceHocm) co mpyooeomo npago Ha EY. Bo
maa Hacoka, asmopume ce 0C6PHY8AAM KOH: NOUMHOMO ONpeoenysare U
once2om Ha KONeKMUBHUME OMNYULMArLd, NOCMANKAma 3a ungopmuparee
U KOHCYImuparse Ha npemcmasHuyume Ha pabomuuyume u NOCMAankama 3d
uzgecmyearbe Ha jagHume 61acmu.

Knyunu3oopoeu:omxkas 00 0e108HUNpUYUHU, KOTEKMUBHO OMNYWmarse,
ungopmuparee, KOHCYImMuparee, U3gecmyearve.
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Bosen

CoBpeMeHHTE TPYIOBOIIPABHA CHCTEMH KOW TH 3€Maar BO TPEIBHT
UHTEpecUuTe Ha pabOTHULUTE W paboToAaBayMTe BO PAaOOTHUOT OAHOC,
ce CTpeMaT KOH M3Haolame Ha COOJBETHO HUBO Ha ,,paMHOTEXa  IMOMEry
noTpeduTe Ha pabOTHUITUTE 01 3aIITUTA (CUTYPHOCT) Ha HIBHOTO BpaOOTyBambe
U Ha paboTomaBauuTe 3a ciobona ((PpaekCHOMITHOCT) BO YNPaBYyBaHKETO CO
COIICTBEHHOT JiesioBeH noTdar. [lorparara koH onTuMalieH cTereH Ha OaaHC
noMery HHTEpeCcUTe Ha padOTHUIUTE U paboToaBavYnTe, MOCEOHO € BUITNBA
BO JIEJIOT Ha MpedepeHInnTe Ha paOOTHUIIUTE 33 3roJIeMeHa MTPaBHA 3aIITUTA
Ol OTKa3 Ha HUBHHUOT JIOTOBOp 3a BpalOOTyBame M 3aHMHTEPECHPAHOCTA
Ha paboTO/laBauyMTE 3a IOJIECHO M TMOMAJIKy OINTOBAPEHO OTIYIITalke Ha
paboTHULIHTE.

Bomake10HCKOTO pab0OTHO 3aKOHOJABCTBO, OTKAKYBaHkhETO HAa JOTOBOPOT
3a BpaboTyBame (OTKa30T) NPETCTaByBa €ICH HAYMH Ha MPECTaHyBame Ha
Ba)XHOCTA Ha JIOTOBOPOT 3a BpaboTyBame.! OTKa30T € ,,eIHOCTpaHa U3jaBa Ha
BOJIja”’ Ha paOOTHUKOT MJIM Ha pabOTOIaBavOT CO KOja C€ OTKaKyBa JOIOBOPOT
3a BpaboTyBame. Bo TpymoBOTO mpaBO M BO CEKOjAHEBHUOT >KUBOT, OJ
noceOHO 3HaUCHE € OTKAXKYBAETO HA JIOTOBOPOT 32 BPaOOTYBamkE O/l CTpaHa
(mo mHHUNMjaTMBa) Ha PabOTONABAUYOT W CIIEACTBEHO Ha TOA, 3alITHTATa Ha
paboOTHUIIMTE OJT HE3aKOHCKH (HEOCHOBAH) OTKa3.

3amtuTara Ha paOOTHHUIIUTE OJI HE3aKOHCKU OTKa3 MPOM3JIETYBa O]l JIBE
KITYYHH IIPETIIOCTABKU 2 TOA CE: HOCHOEH MO HA OCHOBAHA (ONPABOAHa) NPUYUHA
3a omka3 Ha JOTOBOPOT 3a BPaOOTYBAE U UCNONIHYBAIENO HA ONpedeleHu
npemxoonu oejcmeuja. Bo MakeTOHCKOTO paOOTHO 3aKOHOIABCTBO, HE TTOCTOU
€IMHCTBEHA KJacu(UKalldja Ha MO)KHUTE MPUYHMHHU 3a 0TKa3. Hajceondarna u
HajIperieIHa e Kiiacu(uKarujara Koja ce 3aCHOBa BP3,,TPUXOTOMHATa” rozesioa
Ha MPUYMHUTE 33 OTKA3 ¥ T0A Ha: IMYHH IPUIUHHU(TIOBP3aHU CO CIIOCOOHOCTA HA
PabOTHHKOT Jia T'M M3BPINYBa JJOTOBOPHHUTE WU APYTUTE OOBPCKH 01 PAOOTHHUOT
OJIHOC), TIPUYMHH HA BUHA(TIOBP3aHU CO OJJHECYBAHETO HA PAOOTHUKOT, KOj TH
KPILU JTOTOBOPHUTE WJIM APYTHTE OOBPCKU O paOOTHHOT OIHOC)U JICIIOBHU
pUYMHU(TIOBP3aHU CO MOTpedHTe 3a (DYHKIIMOHUPAHkE Ha paboToaBavoT).?

3aK0HOT IO npeaBruayBa U MCIIOJIHYBAKLCTO HAa HECKOJIKY 3aJ0JKUTCITHU
JejCTBUja KOM Tpeba JjJa My NpeTxojaT Ha OTKa30T Ha JIOTOBOPOT 3a
BpaboTryBame. Tue ce pa3nmkyBaar nmomery cede, BO 3aBHCHOCT Of (haKTOT

! HaunHuTe Ha NpecTaHyBame Ha BAXKHOCTA Ha JIOTOBOPUTE 3a BpaOOTyBambe Ce PeryJrupaHu
co wi.62 oj 3akoHoT 3a padoTHuTe onHocu (Cin.BecHuk Ha P Makenonuja, 6p.62/05).
2 3a oBa Buau: 3PO, un. 76, ctas 1, Touka 1,2 u 3.
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Jald BO KOHKPETHHOT CJIy4aj paOOTHHKOT C€ OTIYIITa MOpajad JINYHH,
OZIHOCHO NMPHYHMHU Ha BUHA (80 6aKe6u cryuau, pabomooasavom uma 068pcKa
3a nucmeHo npedynpedysarbe HA padOMHUKOm nped omxa3)® WIH TakK,
JIEJIOBHU TIPUYUHU (60 8aKsu ciyuau, pabomooasayom uma obepcka oa 20
YMEPOU NOCMOEREMO HA MONCHOCT 30 NPOOOIIICYB8AIbE HA PAOOMHUOM 0OHOC
HA pabomHUKom u OOKOIKY He NOCMOU MAK8A MONCHOC 3A00NHCUMETHO
oa My ucniamu ucnpamuuna, m.e. omnpemuura)®. OTKa30T Ha OTOBOPOT
3a BpaboTyBame Ke Ou/ie 3aKOHCKHM M JOMYIITEH, JOKOJKY 3a HEro IMOCTOU
OCHOBaHAa MPUYMHA U CE UCTIOJIHETH 3aJI0JDKUTEIIHUTE MTPETXOIHH JICjCTBH]A.

1. OTka3 Ha AOTrOBOPOT 32 BpaﬁoTyBa}be nmopaauv 1€JI0BHU NMPUYIHUHU U
3allITUTA HA p360THI/IHI/ITe NpH HHAUBUAYAJTHO OTIIYIITAKE€

OTKa30T Ha IOTOBOPOT 3a BpabOTyBame Off CTpaHa Ha pabOTOAaBAuYOT
MOJKE JIa C€ TPETHpa KaKo MpaBo Ha pabOTOIaBavOT O pabOTEH OIHOC KOE €
,,CHMETPUYIHO”’, HO HE U ,,WJICHTUIHO”’ CO MPABOTO HA OTKa3 Ha JOTOBOPOT 3a
BpabOTyBame 011 CTpaHa Ha PAOOTHUKOT.

PabotonaBauute Bo PemyOnuka Makenonuja, y’KHBaaT cCaMOCTOJHOCT U
aBTOHOMH]jaBOBOJICH-ETOHACBO]OT ICIOBEHIIOT(AT, BKITyUyBajKujanciodonara
Ha OTKaXXyBame Ha JOTOBOPUTE 3a BpaOOTyBame Ha pabOTHUIMTE HOpaIu
JIeIOBHU NPUUMHU. BakBaTa coctoj0a, MpBEHCTBEHO MIPOU3JIETYBA O]l YCTABHO
3arapaHTHpaHara cj000/a Ha Ma3apoT U MPETIPUEMHHILTBOTO,’a IOTOA U OJ
paboOTHOTO 3aKOHOMABCTBO, KO€, Ae(UHUPAJKU TO TTOUMOT ,,pab0oTeH OHOC”
U OIpeneNyBajKi ja MpaBHATa COAPXKMHA HA CyOOpAMHAIMjara, MOCPEIHO,
yIaTyBa KOH yIpaByBaYKHTE, HOPMATUBHHUTE U JUCIUILTHHCKUTE IPEPOTaTUBH
Ha paboromaBador.® Crnobojgara BO JOHECYBAETO Ha MPETIPUEMHUUYKU
O/UTyKH (T.6 MEHAIIEPCKUTE MPEeporaTuBU Ha paboTogaBayMTE) KOM 32 CBOja
MOCJIEINIIa UMaaT OTKa3 OJ1 IeJIOBHU NPUYHMHH, € IPU3HAEHA U O] CTpaHa Ha
Cylckara mpakTuka Bo PemyOnmka Makenonuja. Bo Taa Hacoka, cymoBuTe
Hemaam HAIJISKHOCT O0a 2u oyeHysaam nompebama u onpasoaHocma 00
0elosHume NPoOMeHU KOou 2u épuiu pabomooasaiom u kou 008edysaam 00
OMKQA3..... OYeHama 3a nompebama 00 6axeu NPOMeHU ja NPasu eOUHCHEEHO

3 3a oBa Buau: 3PO, uin. 73 n wi.80.

4 3a osa Buau: 3PO, wi.96 u un.97.

*3a oBa Bumu: YcraB Ha PemyOnuka Makemonuja (Crn.BecHuk Ha PermyGmika Makemnonuja,
6p.52/1991), Yn.8, cras 1, Touka 7.

63a opa Buu: T.Kanamarues, A.Pucroscku, Subordination in labour law and contemporary
challenges in distinguishing between employment contracts and service contracts (Ni$,
Collection of Papers, no.70, 2015), 176-177.
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pabomoodasauom.” Cenak, Toa He 3HAYM JEKa CyJAOBUTE HE BpLIAT HUKAKBA
KOHTpOJIA BP3 3aKOHUTOCTA HAa OJTYKUTE 32 OTKA3 MOPAJH ACIOBHU PUUYHUHU.
Hanporus, Tve umaar orpaHuueHa KOHTpOJA Koja mpes cé, ce OIHecyBa Ha
OLIEHKaTa JAajy pabOTHUOT OAHOC HAa PaOOTHHUKOT IpEeCTaHall 100 YCI08U U HA
HAYuH ymepoeHU Co 3aKOH, KOJLeKmueeH 0020680p U 002060p 3a 6pabomyearve.?

3aKOHOT 3a paOOTHUTE OJTHOCH IIPEIBHTYBA IEKa paO0Omooasayon modxce
Ha pabomHukom 0a my 20 OmKaddce 002080pom 3a 8pabomyesarve, Ko2a He e
MOJHCHO NPOOONIAHCYBAIbE HA PAOOMHUOM O0OHOC, AKO npecmane nompedama
00 eépuierve Ha 00pedeHa paboma noo YCiosume HABEOeHU 80 002080POM
3a  epabomysare 3apaou  eKOHOMCKU, OpP2AHU3AYUOHY, MEXHOIOUWKU,
CMPYKMYPHU UTU CIUYHU NPULUHU HA CMPAHA HA pabomooasavom (0eiosHu
npuwunu).*CTaBajku ja KOHKpETHAaTa 3aKOHCKa ojpenda BO KOHTEKCT Ha
KOHTpOJIaTa KOja ja BpIIAT CYJOBUTE 32 3alITHTa HA PAOOTHUIIMTE O/ HE3aKOHUT
OTKa3, moceOHO Tpeba Ja ce MCTAaKHAT CICTHUTE CJIEMEHTH: MPBO, OTKAa30T
Ha JIOTOBOPOT 3a BpabOTyBame MOPaIu JICIOBHH NPUYHHU JTOOMBA KapakTep
Ha ,ultima ratio” npaBo Ha pabOTOABAYOT, KO€ TO] MOXKE Jla TO KOPHUCTH
KakKo ,,KpajHa MHCTAHIA” BO YCIIOBU K024 HE € MOJICHO NPOOOINCY8AE HA
pabomuuom o0OHOC HA pabomHuKom; BTOPO, 3a Ji1a MOXE JIa CE OCTBapH OBa
MpaBo, Kaj paboTomaBavoT Tpeda Ja ce 1mojaBar OapeICHH ,,0e1068HU NPUHUHU
KOH I10 CBOUTE CTIeM(UKN MOYKAT Jla OMJIAT OJ1: EKOHOMCKH, OpTaHU3aIlMOHEH,
TEXHOJIOUIKH, CTPYKTYPEH HIIM CIIMYEH KapakTep'® U TPeTo, [10jaByBamkHETO HA
OBHE OCHOBaHM IPUYMHU 32 OTKa3 Tpebda Jja BOAAT KOH HETOCPEIHHOT ITOBOJ
32 OTKaXyBame Ha JIOTOBOPOT 3a BpaOOTyBame a TOA € MPecmaHy8areno
Ha nompebama O] BPIICHE HA OfpeleHa padoTa MO YCIOBUTE HABEICHU
BO JIOTOBOPOT 3a BpaboTyBame.!! IIpBHOT eieMeHT (T.e. OTKaXyBameTO Ha
JIOTOBOPOT 3a BpabOTyBame Kako ,,KpajHa Mepka’), Haofa M JOTOJHUTEITHA
MOTKpena BO 3aKOHOT 3a paboTHHUTE onHOCU. MIMeHO, 3aKOHOT MpeaBuaIyBa
TPHU alTEPHATUBU 3a TPOJODKYBaEkE Ha JOTOBOPOT 32 BPAaOOTYBame, KOU

7 3a oBa Buan: Omnyka Ha Amenanunonnot Cym — Cromje, Cromje POX. 6p. - 1260/12 on
14.11.2012 ronuna

8Ibidem.

93PO, un.76, cras 1, Touka 3.

“Bo mpakTukara, Kako JENOBHM IIPUYMHM 3a OTKa3 ce TpeTHpaar: nompebama 00
payuoHanuzayuja na mpowioyume Ha pabomooasavom nopaou 3201emMend KOHKYpeHyuja,
ocmeapyearsemo Ha 06eM Ha pabomHu AKMUGHOCMU KOU Ce N0O O04eKy8arbamd,
HeocmeapeHomo Hueo Ha nozumusHu Qurancucku nepgopmancu (Omnyka Ha OCHOBHHOT
Cyn Bo Teroso, PO. 6p. 42/2013 ox 03.07.2013 ron),xenosornama gunancucka cocmojoa,
namanenuom obem na paboma (Omnyka va OcuoBarnor Cyn Bo Kpartoso, PO. 6p. 49/12 oxn
18.02.2013 ronuHa) ¥ CIUYHO.

1T, Kanamarues, A. Puctoscku, Omkas yeosopa o pady u 3auumuma npasa paoHuxd ycieo
npecmanxa nompebe 3a 06asmarbem 00peheHux nocioa y MaKeooOHCKoOM pPAOHONPABHOM
cucmemy (beorpan, Pagno n Commjamso IIpaso, bp.1/2017), 24.
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paboToaBa40T MOXKE Ja My T'M MOHYIM Ha paOOTHUKOT Tpeln Ja My IO
OTKa)ke JIOTOBOPOT TOPAIH JeIOBHU NpUUMHU. Toa ce: epabomysaremo Kaj
opye pabomooasay Oe3 oznacysarbe, CO npesemarbe U CKIyuy8arbe 002080p
3a 8pabomyesarbe 3a epuierbe HA pabomu Kou 00208apaam HA CMpYYHaAma
N0020MOBKAOOHOCHO — K8aauguxkayuja Ha  paboOmMHUKOM;  CIMPYYHOMO
ocnocobysarwe (00yka, mpekBaIupUKAIMja WM JOKBaIM(UKAIMja 3a
paboTa Kaj MCTHOT WIM Kaj ApPYr pabOTOAaBad) WM HOBUOM 002060p 34
spabomyearpe.** OO6BpckaTa Ha pabOTOIABAYOT /1A ja JOKaxke (HE) MOKHOCTA
3a UCTIOJIHYBAakh¢ Ha OBHE aJITEPHATUBH MPEX a My TO OTKa)Ke TOTOBOPOT 3a
BpabOTyBame Ha PaOOTHUKOT TMOpPAAM JCIOBHH NPUYUHH, € M MpPEAMET Ha
olieHa Ha cygoBuTe BOo PemyOnmka Makenonuja.*Jlokonky pa®oTrogaBadoT
HE ycIiee J1a MPOoHajie MOXKHOCT 3a MPOJOJDKYBamhe Ha paOOTHUOT OJHOC Ha
pabOTHHUKOT TIOHYIYBajKH My HEKOja OJ IPAaBHHUTE alITePHATHBH MPEABHICHU
CO 3aKOH M OTKa30T Ha JOTOBOPOT 3a BpaOOTyBame € HeM30eKeH, PAOOTHUKOT
MMa 3arapaHTHUpPaHo MPaBO Ha UCIPaTHUHA.“BTOPHOT U TPETHOT EIEMEHT, Ce
OJIHECYBaaT Ha YTBpAyBame Ha (aKTOT Jali OTIYIITAmHETO Ha pAaOOTHUIINTE
MOYMBA HA peasTHU U 00jEKTHBHU MPHUYMHU MM NaK paboTOIaBav0T HaBeyBa
(GUKTHBEH OCHOB 3a OTKa3. Bo Taa Hacoka, KOHTpollaTa Ha CYIOBHTE BO
PenyOnnka Makenonuja, ce mpoTera U Bp3 OHHE OTKa3H O]l JSJIOBHU IPUYHUHH
KOU ce KBaJU(UKYBaaT KAKO ,,KPAjHO MEHOEHYUOSHU U 80 KOU € eBUOEHMHO
oexa pabomooasaiom caka no cekoja yeHa 0a My 20 OmKadice 002080poOm 3a
spabomyearse Ha pabomuuxom’ .*°

2. OTKa3 Ha AOTroBOPOT 32 BpaﬁoTyBa}be nmopaauv 1€JI0BHU NMPUYIHUHU U
3allTUTA HA paGOTHHHI/ITe BO YCJIOBH HA KOJIEKTUBHHU OTIIYHITAaHKBa

Bo cniopen6a co T.H. ,,uHANBUyaIHA OTITYIITamka KOU ordakaar oTka3
Ha JIOTOBOPOT 3a BpabOTyBame MOpajy JIEJIOBHU MPUUMHU Ha momasl Opoj

2 3a oBa BUIM: 3aKOH 32 PaOOTHUTE OAHOCH, WicH 96.

3 3a oBa Buau: Omryka Ha OcHoBeH cyn Pamosu, PO. 6p. 21/13 wa 10.10.2013 roauna.

14 3a oBa BHIM: 3aKOH 3a paOOTHUTE OJHOCH, WI.97.

> Bo KOHKPETHHOT Cy4aj, TYXHTeJoT (paboTofaBadoT) My IO OTKa)xaj JOTOBOPOT 3a
BpaboTyBamke€ Ha TYXEHHOT (PaOOTHHKOT) TMOpaad [ENOBHH TPHYMHHU (EKOHOMCKH,
(bPMHAHCHCKY U TEXHOJOMIKH IIPOMEHH), ,,yKHHYBajKH TO pabOTHOTO MecTo — OpaBap/cTpyrap
Ha Koe OmJ1 BpaboTeH TyHUTesIoT. Bo mocrarnkara ce yTBpAWIO JieKa, TY)KEHHOT He JIOKaKal
Jlai pabOTOHOTO MECTO € YKMHATO M KOra € yKHMHATO M HEe JIOCTAaBWII CHCTeMaru3aluja co
OTIMC W TIONTKC Ha paOOTHHUTE MECTa Of Koja O MOXEJIOo Jla ce YTBPAHU JeKa HeMa COOIBETHO
paboOTHO MECTO Ha KO€ TYXXHUTEJIOT OM OWJI mpepacrope/ieH u koe Ou OAroBapaio Ha HeroBara
cTpydyHa moaroroBka. 3a osa Buau: Omryka Ha OcuoBHHOT Cyn Bo Pecen, PO-27/13 ox
10.02.2014.
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pabOTHUIM, ,,KOJIEKTUBHHUTE” OTIYyIITamka, MPETHOCTaBYBaaT OTIYIITamba
Ha morojeM Opoj paborHuuu.llox ,,KONEKTUBHO OTIYIITame OJ JEJIOBHHU
NPUYMHK, c€ Mojpa3dupa MPecTaHOKOT Ha PaOOTHHOT OJHOC HA IOTOJIeM
6poj paboTHHUIIM, OHOCHO Ha HajMaiKy 20 pabotHuim 3a nepuoa o 90 neHa,
0e3 oryien Ha BKyMHHOT Opoj paboTHHIM Kaj paboToaaBavyoT.* MaKkeTOHCKOTO
pabOTHO 3aKOHOJABCTBO, KOJIEKTUBHUTE OTITYIITamha TU TPETHPa KaKO MOABHT
Ha OTKa3UTe MOpaju JEJIOBHU NPUUNHHU.

KpuTHuKknoT OCBPT KOH IOMMHATa onpeienoa ,,KOJIeKTUBHH OTITYIITaka
O IGTIOBHU MTPUYUHK"~ BO MAaKETOHCKOTO pabOTHO 3aKOHOIABCTBO M HAYMHUTE
(T.e. TpaBHWTE OCHOBH) CO KOM MOXE Ja C€ CIpOBeIaT KOJICKTUBHUTE
OTHyIITaWka, TO apryMEeHTHpaMe TIpeKy eJHa OCHOBHA Te3a, a Toa ¢
HeKOMNJIeMeHmapHocma nomery depuuuyujama u HauuHume (m.e. npasrume
OCHOBU) CO KOM MOXKaT Ja C€ CIIPOBEAaT KOJCKTUBHUTE OTIYIITamka BO
pPaMKHUTE Ha MaKEIOHCKOTO paOOTHO 3aKOHOAABCTBO W KOMYHHUTAPHOTO MTPABO
Ha EVY (t.e. dupextuBara 98/59/E3 3a konekTuBHU oTnymTama). CyMapHO,
MIPaBHUTE OCHOBH (MIPUYMHUTE) HA KOU CE TEMEJIAT KOJICKTUBHUTE OTITYIITAha
Bo [{upektuBara Ha EVY, ce: ommykuTe 3a mpecTaHoK Ha pabOTHUOT OJHOC Od
npousnezysaam, m.e. 0d ce 3ACHOBAAM HA UHUYUJAMUBA HA pabOmMooasaiom
U 0a He ce 00Hecysaam Ha camuom pabomuux.’

3aKOHOT 3a pa0OTHUTE OAHOCH, KaKO HAYMHM (TPaBHU OCHOBH) 3a
MPECTaHOK Ha pAOOTHUOT OTHOC Ha PAOOTHUIIUTE BO PAMKHTE Ha KOJIEKTUBHOTO
OTIIIITYTake TH HaBEyBa O]l €/THA CTPaHA 00IVKAMA 3d NPEeCMAHOK HAd pabomen
00HOC HA no2onem 6poj pabomuuyu 00 0el08HU NPUYUHY (OMKA301M 00 0eI08HU
NpUYUHY).... 3 O] IpyTra CTpaHa, CeKQj npecmanok Ha pabomen ooHoc.....** Toa
BOJIM KOH JIBE Pa3JIMYHU TOJIKYBarha Ha ONICETOT Ha KOJICKTUBHUTE OTIYIITAKA,
OJTHOCHO HAUMHUTE 32 MPECTAHOK Ha PAOOTHUOT OJHOC KOW CE M3eAHATyBaaT
CO HUB U TOA: MOIIMPOKO (Sensu latu) Wiy rpaMaTUiko TONKYBaWke U TOTECHO
(strictu sensu) TOJNKyBame.

Cnopen mommpokoro (sensu latu) ToJKyBame, Koe NpOM3JIEryBa
on ¢paszara , cekoj npecmanok Ha pabomuuom o00HOc”, 3aKOHOT 3a
pabOTHUTE OJHOCH OCTaBa IMPOCTOP 3a MPEMHOIY E€KCTEH3UBEH OINCer Ha
cllydyau Ha MPECTaHOK Ha paOOTHHUOT OJIHOC, T.€. I'M ondaka cume HauuHu HA
IIpeCTaHyBambe Ha BaKHOCTA Ha JIOTOBOPOT 3a BpaOoTyBame. JJOKONIKy cute
cllyyad, OJJHOCHO HAYMHU Ha MPECTaHOK Ha pabOTHHOT OJHOC ce BOpojaT
BO KOJIEKTMBHOTO OTIyILITam€, TOrall, Tyka Ou MpumajgHajle U OHWE HAaYUHU

16 3a osa Buau: 3P0, uin.95, cras 1.

7 MpwbukoB.B, TpynoBo npaso, (Cubu, M3naresncTBo 3a npaBHa jiuTeparypa, 9 u3aaHue,
2015), cTp.641

18 3a oBa BUAU: 3aKOH 3a pabOTHUTE OMHOCH, WwieH 95, cTas 1.
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Ha TPECTaHOK Ha PaOOTHHOT OJHOC KOM CE€ MHXEPEHTHH Ha JMYHOCTa Ha
pabOTHUKOT (Ha HpUMEp: CMPT Ha PAOOTHUKOT (U3MYKO JIMIE, YTBPACHA
TpajHa HECHOCOOHOCT 3a paboTa Ha PAOOTHUKOT, MPEKUH HAa JOrOBOPOT
3a paboTa mopaau BO3PACT Ha PaOOTHHUKOT, HECTIOCOOHOCT Ha PabOTHUKOT
Jla TW W3BpIIyBa JOTOBOPHUTE WM JIPyTH OOBPCKU OJ PabOTHUOT OJHOC —
JUYHA TPUYMHA, KPIIECHE HA JOTOBOPHHUTE OOBPCKU MJIM JAPYT'HM OBPCKU OJ
pabOTHHOT OHOC — MPUYMHA HA BUHA M CIWYHO)." TakBOTO TONKyBame €
HEKOH3UCTEHTHO U CIIPOTUBHO Ha ofipeouTe U ayXxoT Ha JlupekruBara 98/59/
E3 3a xonextuBHM oTmymTama. [loHaramy, ciopea 3akOHOT 3a paOOTHHUTE
OZTHOCH, OJIpeIOUTE CO KOU C€ ypeayBaar KOJIEKTUBHUTE OTIyIITamba (4WICHOT
95), ne ce npumenysaam kaj KoneKmugHume OMNYUMarsa KOu npousnezyeaam
00 npeKkuHysarbe Ha OejHocmume Ha YCMAHO8AMA NOpaou cyocka 00nyKa,
002060pume 3a 6pabomysarse Ha ONpeoeleHo epeme U 60 meia Ha jaeHama
aomunucmpayuja.?® OcTanyBa HEjaCHO 30IITO 3aKOHOT 32 paOOTHHUTE OJHOCH,
CO BakBaTa ofpenda I HMCKIydyyBa paOOTHUIUTE HAa OIPENENIEHO BpeMe
of omn¢aroT Ha KOJEKTHBHUTE oTmymTama. JupekruBara 98/59/E3, ru
HCKJIy4yBa JOTOBOpUTE 3a BpabOTyBame Ha OINpPEENIEHO BPEME OJi OTCErOT
Ha KOJIEKTUBHHUTE OTIyIITama, HO CaMO JIOKOJKY OCHOB 3a NPECTaHOK Ha
HUBHHUOT pabOTEeH OHOC € MCTEKYBameTO Ha BPEMETO 32 KOM CE€ CKIy4YEHHU
WJIN U3BPILIYBAKETO HA 3a/1aUuUTe 32 KOU C€ CKIIyueHH TakBuTe jorosopu. Ho,
JIOKOJIKY JIOTOBOPUTE 32 BpaOOTYyBam€ Ha ONPENEICHO BPEME CE€ OTKaKaHU
IpeJ 1aTyMOT Ha HHUBHOTO HCTEKYBam€ WM U3BPINYBamke, THE MOXKaT Ja
o6unar ondaTeHu o KOJEKTUBHOTO OTIyIITamke.?

3a paziauka o MOIIMPOKOTO (sensu latu) TonKyBame Ha OICETroT Ha
KOJIEKTUBHUTE OTIYILITamka CHOPEN KOE€ ,,CeKoj NpecmaHoxk Ha pabomuuom
oOHoc” OW MOXeN Ja TPEeTCTaByBa MOAOOEH HAYMH 3a CIPOBEAYBame Ha
KOJIEKTUBHOTO OTIYIITamke, MOTECHOTO TOJKYBame (sensu strictu) ro
OTpaHMYyBa OIICErOT Ha KOJIEKTUBHHUTE OTIyITalkha Ha TOYHO ONpeesieH
Ha4MH (CJIy4aj) 32 MpeCcTaHOK Ha paOOTHUOT OAHOC Ha PAOOTHHUIIUTE, a TOA €
,, 00JIYKAma 3a npecmaHok Ha pabomen 00HOC 00 0enosuu npudunu’’. JIoKonKy
KOJIEKTUBHOTO OTIYIITAaHkE€ BO MAaKEIOHCKHOT TPYAOBOIPABEH CHCTEM, IO
CBEJIeME Ha €/IeH €IMHCTBEH HAayMH Ha MPECTaHOK Ha PabOTHHUOT OJIHOC
(IpecTaHOKOT CO OTKa3), T.€. HA €/ICH €ANHCTBEH MPaBeH OCHOB (OTKA30T O]
JICJIOBHU TPUYMHU), PU3UKYBaMe€ ,,MUHUMU3Hpake’ Ha KBAaHTHUTATUBHUTE
acmekTH (KyMyJMpamke Ha OIpeAelieH, MHHHMaJleH Opoj paboTHUIN
KOM Ke OujaT yTBPACHHM Kako ,,BHINOK’) HEOMXOIHW 3a HACTaHyBame Ha
KOJIEKTUBHOTO OTHIIIYTame, a KaKo MMOCIeIUIa Ha T0a U OTpaHUYeHa 3allTUTa

9 3a oBa BHIM: 3aKOH 3a paOOTHUTE OJHOCH, YICH 62.
20 3a osa Buau: 3P0, unen 95, cras 10.
21 3a oBa Buau: Jupexrusa 98/59/EC, wren 1, cras 2.
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Ha paOOTHUIUTE Off MPUIOOMBKUTE KOM MPOM3JIEryBaaT Of MOCTamKara Ha
nHpOpMUpame, KOHCYATHPAmhe U U3BECTyBame. Y TBPAYBAmHETO Ha ,,0TKAa30T
O JIeJIOBHU MPUYMHU’ KaKO €IMHCTBEH HAYMH Ha MPECTAHOK KOj MOXKeE Ja ce
MojiBe/ie BO KOJIEKTUBHOTO OTIYIITAHkE € BO CHPOTUBHOCT CO OIpeNOUTEe U
nyxoT Ha JlupextuBara 98/59/E3 koja 3a3eMa mupok (€KCTEeH3UBEH) MPHUCTAIL.
Cnopen npuctanot Ha EBponicknor Cyz Ha [IpaBnara (Bo cityuajot Eeponcka
Komucuja npomus Ilopmyzanuja), KONeKTUBHUTE OTIYIITakba HEMOXKAT Jia ce
OrpaHUYaT €AMHCTBEHO HA OTKA3UTE MOPAIM CTPYKTYPHHU, TEXHOJOUIKU WIIH
UUKIMYHY TPUYMHU U THE Tpeba /1a ru orndarar cuTe HAYMHU Ha MPECTaHOK
nopaau OWJIo Koja MpUUYMHA KOja HE € MOoBp3aHa co camute pabotHunu.?? Co
oBaa rnpecy/a, BcymHocT CyIoT ro mpomupyBa orndaroT Ha KOJIEKTHBHUTE
OTHYLITaka M BP3 JAPYrd ciydau (HAUMHU) HA TMPECTAHOK Ha PabOTHHOT
OZHOC 4YM] TpaBEeH OCHOB JIG)KH BO OJPEACHU ,,eKCTEPHH OKOJIHOCTH,
HE3aBUCHH O] BOJjaTa, OJHOCHO MHHIIMjaTHBaTa Ha paboToiaBavyoT.?*TakBu
cllyyau ce: OTBOPameTO Ha CTeyajHa IOCTalKa MpOTHB paboTOaBayvoT,
eKCTIpOIIpHjalirjaTa Ha MPETIPHjaTUETO, MTOXKAP WU APYTH CIIydau Ha BUIIIA

CHJia, KaKo M CIy4YaW Ha MPECTAHOK Ha aKTUBHOCTHUTE HAa MPETHPHUjaTHETO
opaau CMPT Ha paboToaaBav0T-PU3NIKO JTUIe.?

[IpenuMuHApHUOT 3aKIy4OK KOj TpOM3IeryBa on strictu sen-
SU HWHTEpIpeTalyjaTa Ha OINCEroT Ha KOJCKTUBHUTE OTIYIITalka BO
MaKeJIOHCKOTO Pa0OTHO 3aKOHOJABCTBO, CE COCTOM BO KOHCTaTalujara Jieka
€IMHCTBEH HA4YMH HA MPECTaHOK Ha paOOTHHOT OHOC MPEKY KOj MOXKE Ja ce
CIIPOBEJic KOJCKTUBHOTO OTIYIITAHkhE € MPECTAHOKOT CO OTKa3 Of] JCJIOBHU
npuunad. Cemnak, BO (yHKIMja Ha MONpaBWIIHA MPUMEHA Ha OApenouTe 3a
KOJICKTUBHO OTHNYIITAKBC, CMETAMC JI€Ka KOH OTKAa30T OA ACJIOBHU MNPUYHUHU
Tpeba a ce MpUAoIaae U MUCMEeHaTa CIoro0a 3a paCKMHyBambe Ha JIOTOBOPOT
3a BpaboTyBame momery paOoTHUKOT u paboromaBador. Co men na Owume
,,TIOJJOOCH”’ HAuWH 3a MPECTAHOK Ha paOOTHUOT OJTHOC HA PAOOTHUIIUTE KOU CE
YTBPJICHHU KaKO ,,BUIIOK”, TOHY/IaTa 3a CIIOT0I0EHO PAaCKHHYBa€ Ha JIOTOBOPOT

2Bo cnyuajor Eeponcka Komucuja npomue Ilopmyeanuja (C-55/02), EBporckara
Komucwuja mannumpa nocranka npex EBporncknor Cyx Ha [Ipasaara nmporus [lopryranmja 3a
HeycornaceHocT Ha [lopTyrajackoro paboTHO 3akoHOAAaBCTBO co JlupekrtuBara 98/59/E3 3a
KOJIGKTHBHH OTIYIITakha BO JEJIOT Ha OM(aToT Ha KOJIEKTUBHUTE OTIYIITAkA KOM CE YPEACHH
co 3axoHor 0p.64-A/89 na Ilopryrammja on despyapu, 1989 rommna. Iopryranckoro
pabOTHO 3aKOHO/IABCTBO, TO OrPaHUYyBa ON(ATOT HA KOJIEKTHBHUTE OTIYIITAHkA HA OTKAa3M
YMM OCHOBAHU IMPUYMHHM C€ YKMHYBAmhETO HA €HA WJIM MOBEKE OPraHU3aLUCKH SIUHUIH
BO MPETIPHjaTHETO, OJHOCHO TMOPaAJU OTKa3 Ol CTPYKTYPHH, TEXHOJOIIKA WIIM €KOHOMCKH
MIPUYKHH.

23a osa Buau: Blanpain.R, European Labour Law (Thirteenth Revised Version), Wolters
Kluwer, 2012, ctp.746.

24 Eeponcka Komucuja npomug [lopmyeanuja C-55/02, Ilpecyoa 00 12.10.2004, Pey.32.
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3a BpaboTyBame Tpeba na Oujae MHUIMpaHa Of CTpaHa Ha paboTOAaBavyOT.
De lege ferenda, KONEKTMBHOTO OTHYIITalk€ BO MAaKEIOHCKOTO pPabOTHO
3aKOHOJABCTBO, Tpeba Tu orndaTi CUTe HAUMHU Ha MPECTAHOK Ha PaOOTHHOT
OJTHOC KOM C€ MHULIMPAHHU O] CTPaHa Ha pab0TOIaBauOT U KOU HE CE€ OJJHECYBaaT
Ha JIMYHOCTA Ha PaOOTHUKOT, BKIIYYYBajKH IO M MPECTAHOKOT HAa paOOTHHOT
OJTHOC TIpeJl UCTEKOT WJIM M3BPIIYBAKETO HA JIOTOBOPOT 3a BpabOTyBame Ha
ompeneneHo Bpeme. [Ipu Toa, Tpeda na ce uma Bo npeaBua GakToT eKa OCHOB
3a MPECTaHOK Ha PaOOTHHOT OJHOC HA HajMaNKy 5 paOOTHHUIM O BKYIMHHOT
Opoj pabOTHUIM KO C€ YTBPACHU Kako ,.BUIIOK”, Tpeba na Oume OTKa30T
Ol AEeNOBHU Tpu4yuHH. [IpecTaHOKOT Ha paOOTHHUOT OIHOC HA OCTAHATUTE
paboTHUIM (CO KOj C€ TMOCTUTHYBa 3aKOHCKHMOT MHUHUMYM, IMOTpeOeH 3a
WCTIONTHYBalkh€ HAa KBAHTUTATUBHUTE MPETIIOCTABKH HA KOJIEKTUBHOTO
OTIIIIYTamke), MOXKE J1a C€ 3aCHOBA KAKO Ha JOTOJIHUTEIHU OJUTYKH 33 OTKa3
O]l ISJIOBHY TIPUYMHM, TaKa U Ha CIIOTOJJOCHU paCKUHYBamba Ha JJOTOBOPUTE 32
BpalboTyBame.?

2.1 BkayuyBame Ha IOCeOHM TeJia BO 3aLTUTATA HA PA0OTHUIIUTE
NMPHU KOJEKTHBHO OTIYIITaH-€

PaGotHoTo 3akoHOmaBcTBO Ha PenyOnmuka MakenoHuja, T yTBpIyBa
nojiok6ara M HAAJNEKHOCTUTE HAa CHHJIUKATUTE/NPETCTAaBHUIUTE Ha
pabOTHHUIIMTE BO 3allITHTaTa Ha padOTHHUIMTE O OTKa3. CHHAMKATHTE/
MpeTcTaBHUIMTE Ha pabotHumuTe, de lege lata mmaar 3HawajHa yIiora
BO IMOCTankKara Ha mnapTuiunanuja (MHGoOpMHpame U KOHCYATHPAE) BO
Clly4auTe Ha KOJIEKTUBHHU OTHyIITama. [ laprununanujara (mHbpopMupameTo u
KOHCYJATHPABETO) Ha pabOTHUIINTE, Kako Bo paMkuTe Ha JlupextuBara 98/59/E3
3a KOJIEKTUBHHU OTITYIITama, Taka U BO 3aKOHOT 32 paOOTHUTE OTHOCH, CE BPILIU
MIOCPETHO, CO YUECTBO Ha npemcmasnuyu Ha pabomuuyume. Bo Taa Hacoka,
,,[IPETCTABHUIINTE HAa PAOOTHUIIUTE”” BO MAKEIOHCKOTO PAOOTHO 3aKOHOITABCTBO
ce aeduHUpaaT KaKko npemcmasHuyu Ha pabomHuyume npeosudeHu co 3aKoH
U co 3akoHume Ha 3emjume yneHku na Eeponckama ynuja.”’ AHanuzupajku
ja oBaa ofapenda, joarame 10 3aKIy4OK JeKa MaKEeTOHCKHOT 3aKOHOJIABEIl
OyKBaJTHO 1 BO IIEJIOCT ja Ipe3eMaJl COOBETHATA ofjpe10a co Koja ce neuampa
MOWMOT ,,TPETCTABHUIIM Ha PAaOOTHHUIMTE” BO paMKUTe Ha JlMpekTmBaTa

253a osa Buju: Govic.I, D. Marinkovi¢ Drac¢a I D.Milkovi¢, Zakon o Radu - komentar, sudska
praksa I ogledni primjeri (Zagreb, 2010), 401.

%6 Crncic.I et al. Veliki Komentar Novog Zakona o Radu, (Vasa Knjiga, d.o.o, Zagreb, 2010),
ctp.178.

27 3aKkoH 3a pabOTHUTE OJHOCH, WIEH 5, cTaB 16.
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98/59/E3 (un.l, touka 1 (b), mokaxxyBajku Jeka He ja pa3Opai Hej3HMHATa
CYIITHHA U 3Ha4YeHe. HaumHOT Ha M300p Ha MPETCTaBHUKOT HA PAaOOTHUIINTE
Y HETOBHTE HA/JICKHOCTH, HE CE IPEABUICHU HUTY CO JPYTH, JOTIOJTHUTEITHH
oapendu BO 3aKOHOT 3a Pa0OTHUTE ONHOCH, HHUTY IMAK CO JPYT, MoceOeH
3akoH. Bo yciioBH kKora BO MakeIOHCKOTO paOOTHO 3aKOHO/IaBCTBO HE TIOCTOH
CYIITHHCKA Je(DUHHIIM]a U MTOCTAIKa 32 ONpe/eTyBake Ha ,,IPETCTABHUIINTE
Ha pabOTHUIMTE” C€ HAMETHYBA AMJIEMara KOH ce CyOjeKTHTE CO Yhe y4eCTBO
Tpeba Ja ce crmpoBene Mocrankara 3a WH(GOpMHpame M KOHCYITHPAE
npes KOJIEKTUBHOTO OTmymTame? Bo mpakrukara, ce mpoHaoraar MHCICHa
criopes1 Kou, JOKOJIKY Kaj pab0oToAaBadyoT HE € OpraHU3MpaH CHH/IMKAT, TOTall
Ha HEroBO MECTO HACTalyBa MOBEPEHHKOT Ha pabOTHHLUTE, KOj MOpa Ha
COOZIBETCH HAa4WH J1a OuJie n30paH 3a Taa GpyHKIIMja, OHOCHO J1a pacrosara co
OBJIACTYBambE Jla T'M 3acTallyBa MHTEPECUTE Ha paOOTHUIIUTE KOU Ce oraTeHu
CO KOJIEKTHMBHOTO oTmymrame.”? OTTyka, goarame 10 3aKIy4OKOT JeKa
paborHuuTe (0€3 orien Aanu Ke OMaar MpeTcTaByBaHU MPEKy CHHAMKATHU
OpraHM3alUH WU NPeKy MPETCTAaBHUIM Ha PAOOTHUIMTE) MMaaT HEOTYIMBO
npaBo ga Oujar MHPOPMUpPAHM M KOHCYATHPaHH, a pabOTONaBadoT HMMa
00BpCKa J1a TM BKJIYYH BO MPOLECOT HA MapTUIMNANHU]A MIPH JOHECYBAHETO
Ha OJUTyKaTa 3a KOJIEKTHBHO OTITYIITake.”

2.1.1 Ilocmanxu na ungopmuparse u KOHCYyIMUparoe

NudopmupameTo Ha MpeTCTaBHULIUTE HAa PaOOTHUIUTE, MPETCTaByBa
MHUIMjaTHa ¢$aza BO paMKHUTE Ha MOIIMPOKATa IMOCTANKa 32 BKIyUyBambe
(mapTununanuja) Ha paOOTHUIUTE TPU CIPOBEAYyBamE HA KOJIEKTUBHOTO
otmymrame. MHpopMupameTo Mopa aa Ouie peanu3upaHo OJHANPEd, Tpe
3aMouHyBamke Ha KOHCYJATHPABETO, & BO CEKOj CIIy4aj MPe JOHECYBAKETO Ha
OJUTyKaTa 3a KOJNEKTUBHO OTIYIITame.3aKOHOT 32 paOOTHUTE OMHOCH, KAKO
MoMeHm Ha 3alI0YHYBamkE Ha MOCTANKaTa Ha HHPOPMHUPAHE U KOHCYJITHPAHE
Ha MPETCTaBHUIIUTE HA PaOOTHUIIUTE BO YCIOBU Ha KOJIEKTHBHO OTIYIITAE,
ro ompejellyBa MOMEHTOT KOra pa0OTOdaBauoT uma Hamepa Jia CIPOBEIE
KOJIEKTUBHHU OTIYIITaWkha, HAjMAIKy edeH Mmecey TIPEN HOYEemOKOm Ha
KonekmusHomo omnywmarse.* UHGpOpMHUpAmETO Ce COCTOU BO 06e30edysarve
Ha pabomooasayom co cume penesanmui UHGOPMayuu npeo 3anouHy8arbe

28 3a opa Buau: TomanoBuk.T u B.Tomanosuk, /Jocosop 3a Paboma, (Cxonje, 2011), ctp.99.
* BakBoTO chakare € 1 BO JyXoT Ha npucrarnot Ha EBpornickuor Cyn Ha [IpaBiara u Heroara
untepnperanvja Ha Jupexrusara 98/59/E3. Ha npumep, Bo cinyuajor Esponcrka Komucuja
npomue Obedunemomo Kpaircmeo (C-382/92) ECII yrBpayBa 00BpCKa 3a CIIpOBE/yBambe Ha
HH(POPMHUPAKHETO W KOHCYATHPAmETO Ha pabOTHUIUTE, Typu M BO CIyd4aj Kora BO 3eMjara-
YJIeHKa HE € BOCIIOCTABEH IEJI0CEH CUCTEM Ha [PETCTaByBambe Ha paOOTHHUIIUTE.

%0 3a oBa BuaM: 3aKOH 3a paOOTHUTE OIHOCH, WieH 95, cTas 2.
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Ha koucyrmayuume...** TakBu uH(MOpMALUU C€: npUUUHUME 3a NIAHUPAHUME
omnywmarea; bpojom u Kamezopuume Ha pabOMHUYU KOu ce Omnyumaam,
8KYRHUOM OPOj U Kame2opuu Ha pabomHuyu Kou ce 8pabomenu U nepuooom
3a Koj naanupanume omnywmarea mpeba oa ce ciayuyam.® Cute MpeTxoaHo
HaBeZeHn wuH(popmanuu (momaronu), Tpeba na OWmaT cOCTaBeH el O]
MIUCMEHOTO M3BECTYBAHE CO KOE 3all0YHYBa MOCTAINKaTa Ha HH(popMupame u
KOHCYJITUPAE Ha MPETCTaBHUIMTE Ha paOOTHUIIMTE BO BPCKa CO HaMepara
Ha paboToIaBayoT 3a CIPOBEAYBamkE€ Ha KOJEKTHBHOTO OTHmyIITame.* Bo
NpaKTUKaTa, OBa IHMCMEHO H3BECTYBale Ha paboTomaBavoT Tpeba aa e
MOTKPETEHO CO JI0Ka3u (aKTH) 071 KOU OM MOYKelle Jla Ce COIIeAaaT npuyuHume
3a TpecTaHyBame Ha mnorpebdara ox pabota Ha pabOTHULIMTE, HO TOa
HCTOBpEMEHO Tpeba Ja T COAPKU U OCTaHaTuTe MHpopMaiuu (TIOAATOIIH)
KOU TIPOM3JIeryBaaT oJf 3aKOHOT 3a paboTHUTe oxHocu.** KonewHo, 1enta
Ha HMH()OPMHUPABETO CE COCTOM BO OBO3MOXYBamE€ HA MPETCTABHUIIUTE
Ha paOOTHHUIIMTE Jia MOArOTBAT KOHCTPYKTHBHHU IPEJIO3U KOU ke Ouaar o
3HaueH-E BO HapenHara ¢a3a, a Toa € (pazara Ha KOHCYITHPAE.

KoHcynranuure 3amo4HyBaar Jia ce peaim3upaar 1mo HHQOPMHUPAHETO
Ha MIPETCTaBHUIIUTE HAa PaOOTHUIIMTE, HO HAjpaHO ICH MEeCeI PEJI TIOYETOKOT
Ha KOJIEKTUBHOTO OTIyIITamke. CIMYHO KaKo U BO OTHOC Ha MPABHUOT PEKUM
Ha HHPOPMHUPAKHETO, KaJie 3aKOHOT 32 paOOTHHUTE OJTHOCH ja YpeayBa HeroBara
coopoicuna (Toa € ,JiMcTtara’ Ha pejeBaHTHU HH(POPMAIMK/TIOAATOIU CO
KoM paboTomaBadyoT TM 00e30eayBa MPETCTABHUIIUTE HA PAOOTHHUIIUTE) W
HeroBara yen (a Toa € OBO3MOXKYBaWbE Ha MPETCTABHUIIMNTE HA PAOOTHHUIIMTE
Jla TOJArOTBAaT KOHCTPYKTHBHH MPEJIO3U), PaOOTHOTO 3aKOHOJABCTBO T'H
ypeiyBa U COJp)KIHATA U [1eJITa Ha KOHCYJATHPAamhEeTo Ha paboTHHIMTE. Bo Taa
HACOKa, KOHCYJITAIIMUTE HAjMAJIKy TH ordakaar navunume u cpedcmeama 3a
uzbecHy6arbe Ha KONeKMUGHUmMe Omnyumared, HaAMAamyearwemo Ha 6pojom Ha
omnywmeHu pabomHuyu unu yYonaxicysarbe Ha nocieduyume O KOJICKTUBHOTO
OTHYIITamke.>> 3HaYM, COAP)KMHATA HA KOHCYJATHPAHETO HA PETCTABHUITUTE HA
pabOTHHUIIMTE CE COCTOM BO OAparmeTO HAUMHK U CPEJICTBA 32 MUHUMHU3UPAHE
Ha HETaTHMBHUTE MOCIIEAUIN BO OJJHOC Ha paOOTHUIIUTE KOM ce ordareHu co
KOJICKTMBHOTO OTITYIITAEkE, a HEroBaTa el € ,, HOCMUSHY8aAemo 002060p”~
rnomery paboToIaBavoT ¥ MPETCTABHUIIUTE HA PAOOTHHUIIUTE, CO KOj JTOKOJIKY
HE € BO3MO)KHO M30€THYBamke Ha KOJIGKTUBHOTO OTITYINTAkE, K& ce MprOerHe
KOH NPUOPYICHU COYUJATHU MEPKU U Ke UM ce NOMOZHe HA OMNyulmeHume

31 3a oBa BuAM: 3aKOH 3a paOOTHUTE OMHOCH, WI.95, cTaB 2.

32 3a oBa BuAM: 3aKOH 3a paOOTHUTE OMHOCH, WI.95, cTas 4.

3 Govic.I, D. Marinkovi¢ Drac¢a I D.Milkovi¢, op.cit, 400.

3 TomanoBuk.T u B.TomanoBuK, op.cit, 98.

% 3a oBa BuaM: 3aKOH 3a paOOTHHUTE OIHOCH, WieH 95, cTas 3.
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pabomuuyu no8mopHo oa ce epabomam uiu 06yyam.* 3aKOHOT 3a pabOTHHUTE
OIHOCH HE MPE/IBUyBa HUKAKBH CLICLIU(DUKU BO BPCKA CO: HAUUHOM HA BPULEbE
Ha KOHCYImayuume (RUCMEHO UTU YCMEHO), CIeneHom Ha UHBON8UPAHOC HA
cybjexmume 60 NOCMAaNKAmMa Ha KOHCYIMuparse U poKogume 60 Kou bu mpeoano
oa ce npousnecam cyojekmume nomery Kou ce 008U8AAam KOHCYIMAyuume.
OTTyKa, ce YMHU JIeKa KOHKPETHUTE JIETalI BO BPCKA CO CIPOBEYBAHETO HA
MOCTAIKaTa Ha KOHCYATHPAmE Ce MPEeIyIITaaT Ha BoJbaTa Ha paboTogaBavoT
U TPETCTaBHULUTE Ha pPAOOTHUIMTE KAaKO CTPAaHHM KOM YYeCTBYBAaaT BO
oBaa mocranka.” Bo mpakTukara, KOHCYATHPAmEeTO BOOOMYACHO CIEAM IO
JOCTaByBAaWkETO HA T.H. , HAYPM NpoO2pama 3a peulasarbe Ha npasama Ha
pabomuuyume 3a uuja paboma npecmauanra nompebama’ OJ CTpaHa Ha
paboTogaBayoT KOj TO CIPOBEAYBAa KOJEKTHMBHOTO OTIyIITame.*Cenak,
MaKeIOHCKOTO PabOTHO 3aKOHOJABCTBO, HUTY 'O MPEABHIYyBa IOCTOCHETO Ha
BAaKBa,,lIporpama’’ Kako akT Ha pab0TOaBavyoT 3a 3T PHKYBambE Ha PAOOTHUIIUTE
ornaTeHu co KOJEKTUBHOTO OTIYIITAHkhE, HUTY MakK ja ONpeeslyBa Heropara
coapxkuHa. [ToHatamy, ocTanyBa HejaCHO Jajl KOHCYJITAI[MUTE K€ Ce CBEIaT
Ha [IPOCTa pa3MeHa Ha MUCIICHA WK NaK, ke ondaraT noanabuHCKU 00IHMK Ha
JIMjajior moMery CTpaHuTe CO IIeJl Jia Ce HamajaT Wi yOiakaT HeraTUBHUTE
MOCIIEIUIN O] KOJISKTUBHOTO OTHYIITamke. Bo Taa Hacoka, ce mpuKiyyyBame
KOH CTaBOT JIeKa KOHCYJITAlMUTE BO YCIOBH Ha KOJEKTHBHO OTIIYIITaHE
Tpeba Ja ce TpeTupaaTr Kako LBpCcTa (opMa Ha KOHCYATAIMM, KOM ILTO I10
CBOjaTa COJpPXHHA C€ MHOTY OJHMCKH J0 KOJEKTHBHOTO Joropapame.**U
MOKPaj TOA HITO MAKEJOHCKOTO pabOTHO 3aKOHOAABCTBO HE COJPKU HUKAKBU
MHCTPYKTHUBHU OZPE/I0OH 3a CIIPOBEIYBAE HA MTOCTAINKAaTa Ha KOHCYITUPAILE,
BO IPAaKTUKaTa ce MPOHAOraaT OMNpEAEJCHU CTABOBH 3a (MOXKHUTE) HAYUHU
Ha CIIpOBE/IyBamE Ha OBaa mocranka. Bo taa cmucina, paborogaBadoT Tpeba
Jla TO TIOKaHU NPETCTAaBHUKOT Ha paOOTHULIUTE U Ja TO ONPEAETH MECTOTO U
BPEMETO BO KO€ Ke ce CIpOBe/ie KOHCYNTUpPameTo. Ha caMoTo KoHCynTupame,
MIPETCTAaBHUKOT Ha paboTHUIIMTE Tpeba Jja U3HECEe CTaB M MHCIICHE BO BPCKa
co UH(pOpMALUUTE KOU IPETXOHO My OMJIie I0CTaBeHU BO McMeHa opma. 3a
KOHCYJITUPAETO Tpeba Ja ce BOU 3aMCHUK, BO KOj K€ OMIaT perucTpupanu
CHUTE MPEJIO3U U CYyTeCTHH Ha MPETCTAaBHUKOT Ha paboTHuuuTe. [Ipennosute
U CYreCTUUTE MOXKaT Ja OWaaT JOCTaBEHU U JOTIOJHUTEIIHO, CO MUCMEHO
U3BECTYBame 10 paboToaaBador. PaboTrogaBavyoT, 0/ CBOja CTpaHa € JI0JDKEH
00jeKTHBHO Ja TH OLIEHYBa MUCIICHAaTa U CYT€CTUUTE Ha MIPETCTAaBHUIIUTE HA
paboOTHUIIMTE M Ja TM 3eMe BO NpElIBUJ NPU JIOHECYBamHETO HA KOHEYHara

3 Tbid.

37 MpwbukoB.B, op.cit, 643.

% TomanoBuk.T u B.TomanoBuK, op.cit, 98.
% Blanpain.R, op.cit, 750.
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OIJIyKa 3a KOJICKTHUBHO OTHYH_ITaH)C.AO

2.1.2 Ilocmanka na uzgecmysarbe (6K1y4y8arbe) HA jagnume 61acmu

IMox moumoT ,,jaBHa BIIacT”’, BO CMHCIIA Ha CIIPOBE/IYBabE Ha OCTANKATA
3a KOJIEKTHBHHTE OTIyIITama, PabOTHOTO 3aKOHOAABCTBO Ha PemyOnmka
MakenoHrja ja TpENoO3HaBA ,, CIyHcOAMA HAONEHCHA 3a NOcpedysarbe npu
spabomysarve” (T.e. AreHiyjara 3a BpaboTyBame Ha PeryOnvnka Makenonuja).
3aKOHOT 3a pabOTHHUTE OTHOCH, MPEABUAYBA 008pCKa 3a pabomooasayom no
3a8pULYBAFEMO HA KOHCYIMayuume cO NpemcmaeHuKom Ha pabomuuyume,
nuUcMeHo 0a ja uzeecmu CryxcoOama HAOdNeHCHA 3a Nocpeoysarse npu
gpabomysarve.... 3aKOHOT, BO UCTaTa ofipe10a MPeABUIYBa JEKA U3BECIY 8AMENO
2UCcooporcUCUmepenesaHMHUUHPOPMAYUUBOBPCKACO NIAHUPAHUMEKOEKMUGHU
OMNYWMarsa U 3a KOHCYImayuume co npemcmasHuyume Ha pabomuuyume, d
0COOEHO 30 NPUYUHUME 34 OMNYUMAarama, 6pojom Ha pabomuuyume Kou ce
omnywmaam, 6KynHUOmM Opoj pabomuuyu Kaj pabomooasavom u nepuooom 3a
Koj omnywmareama mpeba da ce ciyuam.** VI3BecTyBameTo Ha pabOTO1aBauyoT
3a TUTAaHUPAHUTE KOJEKTHBHHU OTIYIITama YHAaTeHO A0 CiykOara Ha/iekHa
3a MMocpeayBamke NpH BpabOTyBame, Beke caMo 1o cede, MpeTcTaByBa OUTyKa
3a KOJIEKTHBHO OTITYIITame O] KOja MPOU3JIETyBaaT MOSIUHEYHUTE OTYKH 3a
MPECTaHOK Ha PadOTHHOT OJHOC Ha PaOOTHULIUTE OT(ATEHU CO KOJIEKTHBHOTO
oTIymrame. Bo BakBM OKOTHOCTH, ciryk0ara HaJIe)KHa 3a TIOCPEyBambe PH
BpabOTyBame MOXKE ,,IPUBPEMEHO Jla TH CyCHeHANpPA” TPABHHUTE ITOCIE I
071 OJUTyKaTa 3a KOJIEKTHBHO OTIYIITAkEe, T.6 MOXE J1a TO MPOJOIIKU POKOT OJF
npaBHUOT (de jure) 1o daktuukuot (de facto) mpecraHok Ha paOOTHHOT OJHOC
Ha paboTHHIMTE On(aTeH!u CO KOJEKTHBHOTO OTmyITame 10 30 1IeHa, Wiu
TMakK, Mo Hej3uHO Oapame HajMHOry 10 60 IeHa U Toa caMo BO CIy4aj JOKOJKY
npoOJIeMHUTE KOU MPOM3JIETYBaaT Ol KOJIEKTUBHUTE OTITYINTamha HEMOXKAT Ja Ce
pelIar BO paMKHUTE Ha MMOYETHHOT NEepHO/L.* 32 BpEMETPACHETO Ha THE POKOBH,
ciyk0ara HaJJIeXKHa 3a MMOCPeAyBame P BpaboTyBame Oapa MOXXHOCT 0a um
APYAHCU NOMOWL U YCTIY2U 00 NOCPedy8arse npu 6pabomysarbe Ha pabomuuyume
orngareHu O KOJIEKTUBHOTO OTITYIITAE M TOA, CO2ACHO O 3aKoH (TIPE] ce, CO
3aKOHOT 32 BpabOTyBame U OCUTYPYBambe BO CIy4aj Ha HEBPaOOTEHOCT).

40 3a oBa Buau: Tomanouk.T u B.TomanoBuk, op.cit,100.

41 3a oBa BUAM: 3aKOH 3a paOOTHHUTE OIHOCH, WieH 95, cTas 0.

42 3a oBa BUAU: 3aKOH 3a paOOTHUTE OMHOCH, WieH 95, ctas 8 u cTaB 9.
43 3a oBa BuaM: 3aKOH 3a paOOTHUTE OIHOCH, WieH 95, cTas 0.
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3akiay4ox

WuauBrayanHATE U KOJIEKTUBHUTE OTHYIITamka Omdakaar CylmTecTBeH
JIeTT O] TIPAaBHHUOT PEKHMM Ha OTKAKYBAmbETO Ha JOTOBOPHTE 32 BPaOOTYBamke
Bo Pemybnuka Makenonuja. Bo yciioBU Ha TNPOMEHIMBH EKOHOMCKH
OKOJIHOCTH U 3rojieMeHa (uieKkCuOmIn3anuja u Aeperyianyja Ha nazapure Ha
TPy, 3alITHTaTa HAa pAOOTHHUIIUTE O]l OTKA3 NOPaIy MPECTAHOK Ha rmoTpedara
O]l BpIIICH-E Ha o/ipe/icHa paboTa (eTOBHU MPUYMHK) CE€ COOUyBa CO TOJIeMHU
TIPEIM3BUIIH.

Bo OJHOC Ha HWHAUMBUAYAJHHUTC OTHYyIITAalkba, OCTAHYBa AWJICMATa 3a
CTCIICHOT Ha CYJACKaTa KOHTPOJIa BO HUCIHHUTYBAKLCTO HA AOMYHITCHOCTA Ha
OTKa30T MOpaax ACJIOBHU Ipu4yuHU. HepaspemyBameTo Ha oBaa quiema, BO
oIlpe/icHa Mepa € pe3yaTarT U Ha HeJJOCTATOKOT Ha COOJBETHA CyACKa Mpakca
BO 3eMjara.

Bo onHOC Ha KOJEKTUBHUTE OTIYIITAka, 3aKIyUYOKOT € JeKa IPaBHUOT
PEXKHUM 32 HUBHOTO PETYIUPAE € JAIeKy Off jaCHA U KOXePEHTHA LIeIMHA KOoja
LIEJIOCHO COOJIBETCTBYBA CO COAPKHUHATA U ,,AYXOT Ha €BPOIICKUTE MPOIHUCH.
BakBuot renepaneH 3akiydok, Haolfa MOKpena BO HEKOJKY MOEIUHEYHU
CEerMEHTU O]l KOJIEKTUBHOTO OTHYILITamke Kako IITO ce: Je(UHUPAmETO
Ha TIOMMOT ,,KOJIGKTUBHU OTIyIITama’, MarephjalHUTe U (OpMaIHUTE
aCHeKTH MOBpP3aHH CO IMOCTankaTa 3a MHPOPMHUpPAkE U KOHCYITHpame Ha
MPETCTaBHUIIUTE Ha PaOOTHULIUTE, MaTepUjaTHUTE U (POpPMATHUTE ACHEKTH
MOBP3aHU CO H3BECTYBAETO HA jJaBHUTE BJIACTH W MPABHUTE IMOCIEIUIU
KOM TMpOU3JIEryBaaT OJl HEMOYUTyBame Ha OOBpcKara 3a HHGPOpMUpAE,
KOHCYATHPAE U U3BECTYBAE BO CIIy4aj Ha KOJICKTUBHU OTHYILITAbA.
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IIpog. op [Apaean Huxonuh *
Ip Anexcanoap bBophesuh**
Cepecun Anopej Buxmopoguu***

CNEUMAJBHBIE CYIEBHBIE IOKA3ATEJLCTBA B
CPEJHEBEKOBBIX IMTPABOBBLIX CHCTEMAX CJIABIHCKHNX
HAPOJIOB

UDK:347.94(=16)"04/14"(094)
39:347.94(=16)"04/14"
Original research paper

Ancmpaxm: CmapocioseHcka cyocka OO0KA3HA —cpedcmea  C800,
3aKnemea, caxkiemeeHuyu u opoanuje (cyocku 08000j, Xeamarbe YCUujaHoe
26odcha u nomanarve y 600y) NOCMAMPAHU CY U PEKOHCMPYUCAHU HPEKO
HAjBANCHUJUX OOCMYNHUX NUCAHUX DPYCKUX, YeWKUX, NO/bCKUX, XPBAMCKUX
U CPNCKUX NPABHOUCTOPUJCKUX U3B0PA. Y20B0PU PYCKUX KHedxceéa HMeopa u
Oneea ca Buzanmujom, Pycka npasda, Cmamymu uewkoe 8ojeooe Konopaoa
Oma, nenacnosmeH 300pHUK NOLCKO2 00UUAJHO2 NPABA (HANUCAH HA HEMAYKOM
je3zuky) noznam kao ‘’llpasna krwuea Enbnonea’”, Bunoooncku 3axon, [omuuxu
cmamym u J/[ywanos 3axonux. O8u npagnoucmopujcKu uzeopu ceedoue od
Cy 08U CYOCKU 00KA3U OUNU 8e0Ma PACNPOCMPArbeHU Y CYOCKOM NOCMYNKY
Y YUMABOM CJLOBEHCKOM C8eny U 0a ce ) HUX08Y NOY30aHOCH KAO OOKA3HUX
cpedcmasa yonwime Huje CyMrbalo HU OHOA Kadd je CyOCmeo HNOMNYHO
npewiio y pyKe Opi#CagHUX opeand. 3acHO8AHU CY 6ePOBAMHO HA HAYENUMA
HapooOHo2 CYOCMBa U camo3auimume joul y C108€HCKUM POOOBCKO-NILEMEHCKUM
3ajeonuyama, 0akie MHO20 npe HACMAHKA NPBUX PAHUX CIIOBEHCKUX OpPHCaA8a
U 3amMo cy 3HAMHO CMAPUju 00 NUCAHUX UCMOPUJCKUX U360pA ) KOjUMA ce
npeu nym nojaem)jy.

Kayune peuu: cpeomwosexosne ciosencke opoicase, ucmopuja npasa,
CyocKa 00Ka3Ha cpedcmead, c800, 3aKiemad, cakiemeeHux, ordalium

Cynebnas ¢yHKUMs TmepBas XapakTepHas uyepra MyOJIWYHON BiacTu,
KOTOpas BO3HMKJIa B TIepBOOBITHOM oOmiectBe. Pa3Butue cyneGHOM

*  PenoBuu npodecop IlpaBHor ¢axynrera Yuuepsurera y Huiy, Penyonuka CpOwuja,

dnikolic@prafak.ni.ac.rs

**  NoueHT MNpaBHor dakynteta YHuBepsuTteTa y Huwy, Penybanka Cpbuja, djole@prafak.
ni.ac.rs

**% Jlouent Karezpe 3a Teopujy 1 HCTOPH]y ApiKaBe U MpaBa KaHAWAAT IPABHUX HayKa Jy»KHU
(benepannu yausep3utet y PocroBy Ha Jlony, Pycka denepaituja, andrei-seregin@rambler.ru
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(GYHKLIMU B paMKaX TOCYJapCTBEHHOH BIACTH, MOXKHO IMPOCIETUTHh y BCEX
MHJO0EBPONENCKUX HAapOoAOB, B TOM 4HUClIE€ U y ciaBsdH. [lepBrle n KpaiiHe
rpyosie  (OpMBI BOCCTAHOBIEHHsI HApYyLICHHBIX MpaB CIOKUINCH elle
npexae o0pa3oBaHUS TOCYJapCTB. DTOT JAPEBHEWIIMHA IMPOLECC SBISETCS
B (hopme camocyna, T.e. CaMOyIPaBCTBa M OH CBOMCTBEHHEH BCEM Hapojam
Ha TOM >K€ IE€PBOHAYAJIBHOM YypOBHE pa3ButTus. llocie BO3HUKHOBEHUS
TOCY/IapCTBEHHBIX (OPM MOJIUTUYECKOTO ObITa HApPOIOB, TAKOW IMOPSAIOK
HaYMHAET MCYe3aTh, U TOCYAApPCTBO MPHHHUMAET Ha ceds 3a00Ty 0pOpMHUTH
COOCTBEHHOE  CyAONpPOM3BOACTBO. llepBoHauanbHas  TEpUTOPHAIBHAS
OOIIHOCTh 00YCJOBMIIA MO3JHEHIINE CXOJACTBa B MPABOCYIUH OTIEIBHBIX
CIIaBSIHCKMX HapopaoB. McTopuueckne HCTOYHMKHM CIIABIHCKMX T'OCYNAapCTB
COZIep>KaT HOPMBI O TOXKJIECTBEHHBIX MJIM CXOIHBIX CyACOHBIX YUPEKICHUSAX.

Uro HaM TOBOpAT HUCTOYHMKH TIpaBa B OTAEIbHBIX CIABSIHCKHUX
rocyaapcTBax O JPEBHEM CYJONPOU3BOACTBE? MOXKHO JIM pEKOHCTPYHUPOBATh
MPaCcIOBEHCKOE, OOIECIOBEHCKOE MPaBOCYIUE, €IUHOE MJisi TMPaciOBSH,
BO BpeMs KOIJla OHHU €llle HE pa3lelWINCh Ha OTAeNbHble BeTBU? OTBETHI
Ha 3TH BOIPOCHI HEOAXOAMMO HCKaThb B MHOTOUHCJIEHHBIX CPEIHEBEKOBBIX
HCTOYHHKAX IpaBa.

[lonaraem, 4TO JpeBHEWIINE HHCTHUTYTHI CYJeOHBIX JOKa3aTelbCTB
CJIaBSTHCKHX HAPOJIOBMOTYTOBITh PEKOHCTPYHPOBAHBI B PE3Y/IbTAaTEe IPUMEHEHHS
CPAaBHUTEJILHO-IIPABOBOI'0 METO/1A, TaK KaK HU OJIMH UCTOPUKO-IIPABOBON CBOJL
CIIaBSIHCKHUX 3aKOHOB ITOJTHOCTBIO HE 0TOOparkaeT CeU(UKY IPOLECCYaTbHOTO
Y MaTepHaJbHOTO OBITHUS TAKMX WHCTUTYTOB TPOLECCYaIbHOTO IMpaBa Kak
CBOJI, IIPUCSATA, CONPUCSHKHUYECTBA U OPAAIIMHU. YKE Ha MIEPBbIN B3IV BUHO,
YTO B HCTOYHHUKAX IIPAaBa OTHCIIBHBIX CIABSIHCKUX HApOJ0OB, HECOMHEHHO,
CYIIECTBYIOT TOXKIECTBEHHBIE MHCTUTYTHI Cy[IeOHOTO JAETONPON3BOICTBA, KaK
HaIpumep, CBOJ, IPUCATA, CONPUCSKHUKU U OPJaIuu.

Csox

Pyckas I[IpaBna (kpatkoii u nmpoctpaHHoi penakuun)' u 3akon Ctedana
Jlymiana,” MCTOUYHUKH JAPEBHEPYCKOTO M cepOCKOro Ipapa, OINpeesieHHO

! Pycckas [IpaBna, Kpatkas penaxius, Poccuiickoe 3akoHOmaTebeTBO X-X X BEKOB B ICBSITH
tomax, T. 1. 3akonomarensctBO JlpeBneit Pycu, MockBa 1984, 47-39. u Pycckas IIpaBna
IIpoctpannas penmakuus, 64-73; JI. Huxomuh, JpeBHOpYCKO CIOBEHCKO mpaBo, beorpan
2000, (mpeBox Ha CPIICKH je3WK TEKCTa T3B. AkameMmujuHor pykormca Kparke Ilpasae, 203-
207. u 13B. Tpojunkor pykoruca Iupe [Ipasae, 209-225).

2 3akonnuk Cretana [ymiana 1349 1., XpectoMarust MaMsTHUKOB (DeOTaTbHOTO TOCYIapCTRa
u npaBa crpan EBponsl, /mox pexa. akax. B.M. Kopeukoro/, Mocksa 1961, 891-915; C.
Hosakosuh, 3akonuk Credana [lymana, beorpam 1898, (texct 3akonmka, 6-267); H.
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coziepKaT OOIICCIOBIHCKUI WHCTUTYT CBOA.> Ero cyTh MOXXHO OOBSICHUTH
CJIC/TYIIIUMH CIIOBAMU: €CJTH Y KOTO-HHOY/Ib HAXOIUTCSI Yy»Kas BEIllb, 3aXBaucHasl
WINA YKpaJieHHass y COOCTBEHHMKA, WJIM OTHSTAsl CUJIOW, TOT WJIET HA CBO[I.
Brnaneneity Bermm HeoOX0AuMMO OBLIO J0Ka3aTh J0OPOCOBECTHOE BIIaJICHHUE.
CBoJ POIOIHKAJICs MOKa He HAMIETCS JIUI0, KOTOPOE HE UMEET IIPAaBOMOYHOE
OCHOBaHME IS BiaJeHus Bewpto. Tak, B ¢T. 16 Pycckoii IIpaBnbl (kpaTkoi
peIaKIK) CKa3aHo: ’Auje kmo uensioun nosimu xouwemn, NO3HAaA8 C80U, Mo K
OHOMY 8ecmu, Y Ko2o mo Oyoe Kynui, a mou cs gedemv Ko Opy20MYy, oadice
ooudems 00 mpemve20, Mo pyu mpemvpemy. 60au mvl MHe C60U YelsIOUH, d Mbl
ceoezo ckoma uwu npu eudoye” . bonee MOIPOOHO MHCTHTYT CBOJAA OMHUCAH
B cT.cT. 36 n 38 Pycckoii IIpaBnpl (mpocTpaHHON penakuuu) — B MEPBOM
cllyyae TOBOPUTKCS: *’Aowce 6ydem 60 oonom 20pode, mo uOmu UCYmovyio 00
KOHYa mo2o ¢800a, Oyoem u c800 NO 3eMIAM, MO UMU eMy 00 Mpembe2o
ceo0a, a umo Oydem auye, Mo Momy NAAMUMU MPembeMy KVHaMU 3a Juye,
a c auyemsv uou 00 KOHYs C800Y, a UCMbYIO HCOAmU NpoKa, a Koe CHUoemsv
HAa KOHeuHsi20, mo momy 6cé niamumu npooadxcio’; a BO BTOpoM - “Awe
no3Haem Kmo 4eisOuH c80U YKpaoeH, d NouMems u, mo OHOMY 8eChu U no
KYHam 00 3-20 c800a; Nosamu jce 4eisiOuna 8 4eisiouH Mecmo, a OHOMY 0amu
auye, amv udems 00 KOHEUHA20 c800d, A MO eCMb He CKOM, He J3e pedu. (He
gede), y K020 ecMb KYNU, Y0 NO A3bIKY UMU 00 KOHYS, d KOe 0y0emb KOHeUHUU
mams, Mo Onsms 60POMAMb YeNAOUHA, A CEOU NOUMEMb, U NPOMOP MOMY Jce
naamumu, a K3t npooadice 12 epusen 6 yensaoune unu ykpaowe” . CrieiuanbHO
yCTaHABIMBACTCS MPOBEICHUE CBOJIA MPH OTMIO3HAHUU YKPAJICHHOTO KOHS B CT.
35 Pycckoii [IpaBasr (pocTpaHHOM pelakiumn): ’Aace Kmo no3Haems ceoe,
ymo Oydemv no2youn uiu YKpaoeHo y He20 4mo, Ul KOHb, Ul HOpm, Uil
nopm, uiu CKOMuHA, mo He pyu: ce moe, Ho Nouoe Ha c8ooe, Koe ecmy G35,
ceedumecs, kmo 0y0ems GUHOBAM, HA MO20 MAMOA CHUOEMb, MO20d OH C8Oe
803Memb, a YUMo no2UdILO 6yOems ¢ HUMb, MO Jce eMy HAYHemb NAAMUMU,; auje
OyOemb KOHesble mamby, bl0AMU KHA3I0 HA NOMOK, NAKU U OYOemb KlemHblU
mamy, mo 3 2pueHsl Naamumu emy” .

Panojunh, 3akonuk napa Credana dymana 1349. u 1354, Beorpan 1960, (tekct 3akoHuka,
43-144 ); J1. JankoBuh, Hctopuja npxase u mpasa deynanae Cpouje XII-XV Bek, beorpan
1961, (texct 3akonmka, 131-146); JymanoB 3akoHuk, npupeauiaa b.Mapkosuh, beorpan
1986, (tekct 3axonuka 57-89); JI.Hukomuh, A.DBopheBuh, 3aKOHCKH TEKCTOBH CTapor u
cpenmer Beka, Hum 2013, (Texct 3akonuka, 151-171).

3 H. Jire¢ek, PROVE — historicky slovar slovanskeho prava, Praha-Brno 1904. (‘’Svod/Csomb,
Intertiatio”, 360-361); V. MaZzurani¢, Prinosi za hrvatski pravno-povjestni Rjecnik, Zagreb
1908-1922. (*’Svod/Intertiatio”, 1419); M. A. Hcaes, TosikoBbIi ClIOBaph JPEBHEPYCCKUX
IOpUINYECKUX TEPMHUHOB , OT IOrOBOPOB ¢ Bu3aHTHEN 10 ycTaBHBIX rpaMOT MOCKOBCKOIO
rocynapcrsa, Mocksa 2001, (’Csoa”, 96); JI. Hukonuh, op.cit. 115-116, 134-135.
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[Tonbckoe u yenckoe CpeJHEBEKOBOE ITPABO TAKKE OMUCHIBAIOT MHCTUTYT
“’cona’’. Ilonbckoe OOBIYHOE MPABO COAEPIKUTCS B UCTOUHHKE MU3BECTHOM
kak Enbnonrckas kaura XIII Beka, crathst XI KOTOpoil mpennuCHIBaeT OAHY
¢dopmy cBoza, TAKUM 00pa30M CBHJIEIBCTBYS YTO 3TOT UHCTHUTYT CIIABTHCKOTO
MPOUCXOXKACHUS: "Ecau y Kkoeo-mubo 6yoem 0OHApYI’CEHHA 10uladb Ulu
Opyaas Kakasa-1ubo eewy, u mom, Kmo ee 0OHAPYHCUM, NONHCATYEeMmcs, Ymo OHA
buna ykpaoenna, mozoa cyobs npuxazvléaem emy (008UHseMOMY) omeedams,
ecu oH cKadicem, ymo Kynui (9myro eewp), moeoa cyobs NPUKAa3vleaem emy,
umobvl oH uepe3 14 nouell docmasun mozo y k020 oH ee Kynui...” * Y Hero,
ClIeZIoBaTeIbHO, OyAeT U CpoK OT 14 Houel, 4ToObl 00eCeYnTh MPUCYCTBHUE
JMIIa OT KOTO MOKymHas Bemlb. TakuM jke 00pa3oM eMy MOXKHO IEepPEHECTH
COMHEHHME Ha NpeAbLAyIIero coOCTBEHMKA (MJIM TOJBKO Ha obOjanaTess)
CIIOPHOM BEILH.

N namsarauk uvemickoro mpaBa koHma XIII Beka, Crarytel Kongpana
Ortona, ynmomuHaeT cBofl. Ctarbs 10 3TOro MCTOYHMKA MPUOABISIET K BCEMY
YTO CKa3aHHO B TIPaBOBbIX HOPMax JApPYyTUX HUCTOYHHUKOB CJaBSTHCKOTO
npaBa, cleayromue npasuia: ’Koeoa éedym c600, 00JdiceH Npucycmeosdn
nociamey Kaumensud, cyobu U 81a0apa u KOMOPHUKA U OOUH Ul 08a U3 MOl
o06wunbl...”” KOMOpPHHK® M TPEACTABUTENN CyIeOHON BIACTH 00S3aTEIIBHO
MPUCYCTBOBAJIM TMpPH OLIEHKE J0Ka3aTenbCTB. M3 conmepikaHus 3Toi cTaThu
TaK)ke BUIHO, YTO TOCYJAapPCTBO PELIUTENILHO YCTAHABIMBAJIO KOHTPOJIb HaJ
Cy/IeOHBIM TIPOIIECCOM.

Hano ynomenyTs u ogHo orpannuenue. CBoja ObLIIO MOXKHO TPOBOAUTH
TOJIBKO B CBOEM OTEYECTBE, T. €. B ropoaax Kuesckoit Poccun, kak roBoput
ctarbs 36. [Ipocrpannoii [Ipapael. 3arpanuiieii, CBOA ObLT OTPaHUYCHHBIN 10
TpeThero olaaaress CriopHoi Bemu. IMEHHO TOT (TpeTuit) Binaerner] Kakoi-
ar00 BEUIM OJHKEH OBUI TUIATUTh HCTIYY (COOCTBEHHHKY) JOJT, a MOTOM
eMy paspermaioch ‘MoWTH Ha cBOA’ naibiie. Hago 3aMeTuTh, 4TO COBCEM
CXOJ/IHBIE TPABOBBIE HOPMBI HAXOAATCS M B CEPOCKOM MpaBe, B JIOTOBOPAX
cepOCKHUX BIIAJENBIIOB C TOPOAOM JlyOpOBHHKOM.

* Texct En0moHrckoil KHurd npenpursateii w3 b. JI. I'pekos, M3a0paHHblEe TPYAbI, TOM
1, MockBa 1957, 411-439. B pycckoil HayuHOW nuTeparype EmOmoHrckas KHUTa 49acTo
HaszwiBaeTcs U [lonbckas [IpaBna.

> B apeBHOM CepOCKOM M XOPBATCKOM TIpaBe *’MpUCTaB’, a B PyCCKOM “’IeTCKuUit”.
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IIpucsra (pora)

[Ipucsra,® B cpenHHue Beka NPU3HAETCSA MPUBBIYHBIM J10KA3aTEICTBOM
Y MHOI'UX HHI[OGBpOHCﬁCKHX HapOoaO0B, 1 ABJIACTCA, KOHCYHO, U B UICTOYHUKAX
IIpaBa BCCX CIIABAHCKHUX HApPOAOB — BOCTOYHBLIX, 3allaHbIX W HOXKHBIX. Kax
MpaBujio, pora (MpHUCsATa) CTOPOH BBHICTyIajla HA TIEPBBIA IJIaH TOJIBKO B
TAaKOM Cllydae, KOIjla OTCYTCTBOBaJM cBuaerend. IIpenmyinecTBeHHO, OHa
uMella 3HaueHHe OCHOBHOTO cyneOHoro nokasarenscrsa. Ho, B psje ciryuaes
POTY HCIIOJIB30BaJIM B KAaUYECTBC BCIIOMOI'AaTCJIbHBIX CPCACTB AOKa3bIBaAHUA
(Hampumep, eciau MHbIE JOKa3aTeabCTBa He oOnajanu noyiHoi cuioil). Taxk,
KpPOBAaBLIC pPaHbI oe3 CBI/IILGTCJICI\/II N TIPUCATHU HE ABJIAINCH a0COIIOTHBIMU
JOKa3aTrcJIbCTBaAaMU BUHEI.

Ha crapocnaBsHckoM s13plke  ‘’mpucsra’” HasblBajach ‘’pora’’,
HO NpPHUMEHSUICh U Takue TEpMHUHBI Kak < 'kiuATBa” W ‘‘mpucara’”. M. A.
HcaeB Takxe roBOpUT 00 3TOM MHCTUTYTE: ‘... IPEBHsISI KJISATBA B KaueCTBE
CpeAcTBa JOKa3bIBAaHMs MPEACTaBIsIeT cO00il 3akIMHAHKWE B BUAE 0CO00ii
CJIOBECHOHM (hOpMYIIbI, KOTOPOIl NPU3BIBAIIUCH BCAUECKHE O€Ibl U HEB3TOJIbI
Ha KisHyBIIerocs.”” 8 B norosope Urops u Onera ¢ Buzantueit 911 u 944 rr.,
ToXe BcTpedaeM KisTBy ’B llepyna” u ’cBoum opyxuem”. C NpUHATUEM
XPUCTHAHCTBA, MPUCSHKHUKH 0053aTEIIbHO 11€JI0BAIN KPECT, YTO ONPEIEINUII0 U
caMo Ha3BaHHUE IPUCHTH - ¢ ’KpecTHOe LiesioBaHue” . [IckoBckas cyHasi rpamMoTa
COJIEP’KUT MHOTHUE CTaTbU C ’TUM Ha3BaHUEM.® ECTh OCHOBaHUS ITPEIIIOIIArarh,
YTO NPHUCATa NPUMEHIACH TOJIBKO B ClIydae, KOIa OTCYTCTBOBAIM APYTUe
JI0Ka3aTeIbCTBA.

Kpome Toro, pora B 3HaYCHHH IOMOJHHUTEIBHOTO OKA3aTEIbCTBA
WCIIONB30BaIach B JIOJTOBBIX M BeHIHbIX HcKaX. [lo 3akoHam Bunomona
(Oanee - 3B)'°, ecnu LIEHHOCTh MCKa IMPEBBIIIANA MOJIOKEHHYIO HOpMY (50

°H. Jireek, op. cit. (“’Rota/Juramentum”, 316-317); V. Mazurani¢, op. cit.
(“’Prisega™,1144-1147, “’Rota”, 1261-1263); M. A. Hcaes, op. cit. (‘’Pora”, 91-92).

7 K. Kaquien cuuraer 4to ee 3HaUYEHHE IPOUCXOIUT OT CAHCKPUTCKOro ciiosa ’par” — dicere,
fari. K. Kadlec, I[IppobutHO ciioBeHCKO mpaBo mpe X Beka, beorpan 1924, 126.

8 M. A. Hcaes, op. cit. (“’xisiTBa”, 52)

° TIckoBCKasi CymHasi rpaMoTa - TMaMATHHK apeBHepycckoro mpasa XIII-XIV Be. ITocie
[IpaBas! 370 HanboOIIEE MOTHUNA U Pa3HOCTOPOHHBIN Ko/leKe pycckoro mpasa; 0. I. Anexcees,
ITckoBckas cymHas rpamoTa u ee Bpems, Jleannrpan 1980, 4. Texct u kommentapuii [ICT°
B Poccuiickoe 3akoHomarenbcTBO X-XX BEKOB B IEBATH ToMax, 1. 1. 3akoHOZATeIbCTBO
Hpesneii Pycu, Mocksa 1984, 321-387.

10°A. B. Ceperun, 3akonsl Bunomona (1288 r.), Cobpanne aMATHUKOB APEBHECIABIHCKOTO
mpaBa, yuebHoe nocodue, T. III: CpegHeBexkoBO€E 3aKOHOAATEIHCTBO FOXKHBIX CIIaBsIH, PocToB-
Ha-Jlony 2014, 86-100; M. Barda, Hrvatski vlasteoski feudalizam po Vinodolskom zakonu,
Zagreb 1952, (tekst Vinodolskog Zakona, 93-133); L. Margeti¢, Vinodolski Zakon,
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AMOpOB — B CIIOpax MEXJIy TOProBIaMH, 1 JTMOp — B MEHBUIMX IIKOAAX), TO
KHUTH (TOProBbI€ 3alMCH) HEOOXOJMMO ObUIO MOATBEPKAATh MPUCATOH (CT.
CcT. 42 — 44 3B).

[To paznuunio CTOPOH, MPUHOCHUBILKX IIPUCSTY B 3aLIUTY CBOEH IPABOTHI,
npucsra (pora) pasziensiiach Ha NOATBEPAUTENbHYIO M OYHUCTUTENBHYIO.
Herny npenocraBisioch MPEeUMMYIIECTBEHHOE MpPAaBO Ha MPUCATY, €Clu
MIPOTUB OTBETYHKA MPEABABISICS MOKIEN UM UMENUCh Kakue 00 YIUKHU,
HarpuMep KJIWY, 3HaKW WM CJeIbl MpecTyruieHus u mp. (cT. ct. 7, 64 3B).
B Takux ciayyasx OT BOJM MCTLA 3aBHCENI0 — MPUCATATh JIU CaMOMY, WIIU
“’nycmums Ha pomy’’ OTBETUHKA, BO3JIOKUTH HAa HETO 00sI3aHHOCTh OUUCTUTHCS
OT OOBHHEHHMS MPUCSTOM, UM HAKOHEL[ BOBCE OCBOOOIUTH €ro OT MPUCATH,
OTPAaHWYHUBIIUCH JIUIIH MIOKA3aHUSIMH 110 COBeCTH (CT. cT. 9, 27, 69 3B).

Ha ocnoBanuu I[lonbckoii IIpaBasl (0anee - I111)* ncren U OTBETUUK,
KaK MpaBWIoO, HpHUCAradu ¢ conpucskHukamu. [lpucsra opHoro wucrua
BCTPEYAETCS BCETO OJIUH pa3: B CIIydae, €CIH NacTyX IOTEPsUI CKOT, TO XO3UH
WM XO3sfiKa CKOTa JOJKHBI MPUHECTH NPUCATY B TOM, UYTO NPUTHAIU CKOT
k nmactyxy (m. 2 ct. XX VI III1). Ho u B 3TOM ciyuyae npucsira oqHOro UcTia
JOIyCKAaeTCs TOJIBKO TOT/IA, KOTAa UCTEL OTINYAeTCsl 0COOSHHO BBIIAIOIIEIOCS
YECTHOCTHIO; B IPOTUBHOM CJIy4ae HY>KHbI OBbIJIN CONPUCSKHUKH.

[Ipucsra oqHoOro oTBETYMKA yIoMUHaeTcs /Ba pasa: (1) ecnu mactyx He
Na€T CKOTY MACTUCh CTOJIBKO, CKOJIBKO HY)KHO, U XO35IMH CKOTa OOBUHUT €T0 B
3TOM, TO macTyx npucsaraeT ofguH (1. 3 ct. XXVIIIII) u (2) eciiu 00BUHEHHBIT
B HapyIlIEHUM YY>KOH MEXHU XKeJaeT MpUCAraTh, TO OH MpUCATAeT OJUH (CT.
XIX IIIT). C ¢opmanbHOM CTOPOHBI, pUCSTa JaBajlach AByMs CllocoOaMu:
a) IpUCATAIOUINI ’6pan Ha ceor 6epy’, HE UCIIONHSASA MPU ITOM HHUKAKUX
TOPKECTBEHHBIX OOpSAOB; 0) mopowcecmeennas npucsea: TPUCATAIOIINM,
Mpou3HOCKI clioBa: “’B Tom, B uéMm MeHst N. OOBUHSET, 1 HEBUHOBEH ; 3aTEM
OH JIOTParuBajcs A0 HOI'M KpecTa BTOPBIM M TPETbUM IabLeM MIPABOil pyKH
(m 5 ct. V IIII). JIroGoe oTcTyruieHue ot 3Toil popmbl BIEKIO 3a cOOOM
HEJIeHCTBUTEIBHOCTD NPHUCATH.

[Ipucsra nepsoro poaa, 6e3 TOp:KeCTBEHHBIX (opMyI, YIOTpeOsIach
TOJIBKO B MajoBaxHbIX ciydasx. [lonmbckas IlpaBma roBopur o Hell B
nByx Mmectax: (1) B ciiydae moTepu CKOTa MacTyXOM, MCTELl OJUH WJIH CO
CBUJIETEIISIMU *’Oepém Ha 6epy’, 4TO OH MPUTHAJT CKOT K MacTyxy (M. 2 CT.
XXVIIII); (2) MacTyx, 0OOBUHEHHBIN B TOM, YTO OH HE JAET CKOTY MAaCTUCh,

Rijeka-Zagreb 2008, (tekst Vinodolskog Zakona, 10-43).

" A. B. Ceperun, IToasckas ITpasma XIII B., CoOpaHue IMaMATHUKOB JAPEBHECIIABIHCKOTO
mpaBa, ydebHoe mocobme, T. IV: CpenHeBekoBOe 3aKOHONATEIBCTBO 3alafHbBIX CIABSH,
PocroB-Ha-Jlony 2014, 47-56.
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CKOJIBKO HYKHO, ‘’mpucsean oour uiu opan na ceoio eepy” (m. 3 cr. XXVI
[1IT). ToBOpsi COBPEMEHHBIM SI3BIKOM, 3TO 3HAYUT, YTO MACTyX MPUHOCHUII
MIPUCATY TOPIKECTBEHHO MJIM HE TOPKECTBEHHO.

ConpucsizkHUKH
(pomocniky'?, mocryxu, mOPOTHHIH, TYIIEBHUIN, TOPOTHUKH)

CONpUCSKHUKH - YUYPEXKICHHE CYIONPOU3BOJCTBA XapaKTEpPHOE
JUIsl MHOTHX HapoJoB. B mamsTHHMKax mpaBa claBsH, Takux Kak Pyckas
[IpaBna, Bunoponckuii 3akon, Ilomuukuit Craryt,* Ilonbsckas IlpaBma u
3akon Ctedana /lymiana, OHU HA3UBAIOTCS PAa3HBIMU CIIOBAMU: MOCITYXHUY,
POTHUILIM, AymeBHULN.” CyIIHOCT 3TOT0 JOKA3aTeIbCTBA COCTOUT B TOM UTO
ONPENEIICHHOE YNCJIIO JIFOJICH BBICTYTIAt0T HA CTOPOHE OTBETYMKA, TOIIEPKUBAS
€ro cyJeOHYI0 3alIuTy.

B Buno01bCKHX 3aKOHAX, HATPUMED, O] NOPOTHUKAMHU** TOHUMAIOTCS
CTOPOHHHUE JIIOU, HE KacarolMecs OOCTOSTENbCTB CyAeOHOro jerna, HO
YAOCTOBEPSIOIINE CBOEH NPHUCITON CHPABEMIMBOCTD IPUCATH TAKYIIECHCS
cTopoHbl. [lopoTHHKM MOTITH OBITH CO CTOPOHBI UCTIIA M OTBETUHKA. [lopoTHHKHN
WCTHA MOAKPEIUISUIM MPUCITy MCTLA, JaBaBIIYIOCS MM B IOATBEP)KIECHUE
cBoeil ’kajnoObl MM OOBUHEHUS (TYKObI, ocTayeHbs). OTBETUMK OYHILAI
CBOIO HEBHHHOCTb, TaKXe IOCPEACTBOM CBOMX IMOPOTHHUKOB. [lopoTHHKH
JIOTYCKAJIUCh TOJIBKO IPU TYKO€ B TSDKKUX MPECTYIJICHUSIX U YCTPAHSIIUCH
B TaKUX CIyyasiX, KOIjJa TpeOOBaJUCh JOIMOJHUTENIbHbIE J10Ka3aTelbCTBa,
0e3 momoIu NopoTHUKOB. K 1emam, 1o KOTOpsIM OHH JIOITYCKaJUCh, 3aKOHBI
Bunomona otHOCST: YOUNCTBO, pa30oii, rpad&x M HACWIMS BCSKOTO POa, B
0COOCHHOCTH M3HACWJIOBaHME >KEHIIUH, a TakXke TaTbOy M 3a)KUTaTesIbCTBO
(ct.cT. 9—11, 56, 68 3B).

Bo Bpemst myscobl TOPOTHUKHU JOMYCKAJIMCh TOJBKO MPOTHUB JIMII, HE
MOWMaHHBIX Ha MECTE MPECTYIUICHUS, HO YIUYEHHBIX, IBHO 3aI10/103PEHHBIX
B COBEpPILEHUH MPECTYIUICHUS (ako ¢y 6 mou mamodu wkoouu), 0COOCHHO
€CJIM MPOTUB HUX ‘’KIMIAHO — nomaraii”. TyxO0a ronocioBHas, HU Ha 4éM
HE OCHOBaHHAs, HE CYMTAETCS €mI€ MOCTATOYHBIM MOBOJIOM K JOMYCKY

12 H. Jire¢ek, op. cit. (‘’Pomocnik”, 263-264).

13 M. Pera, Poljicki Statut, Split 1988, (tekst Poljickog Statuta, 414-531).

4 H. Jirecek, op. cit. (’Posluch/ITocayxs”, 273); V. Mazurani¢, op. cit. (‘’Posluh,1037); M.
A. Ucaes, op. cit. (“’TTocayxu/ITociycn”, 79-80); 1. Huxonuh, op. cit. 191-192.

15 H. Jirecek, op. cit. (’DusSevnik//lymesnuks”’, 61); V. Mazuranié, op. cit. (’DuSevnik”,
288).

16 H. Jirecek, op. cit. (’Porotniki/Porotci”, 269); V. Mazuranié, op. cit. (*’Porota”,1012-1027).
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OYUCMHUKOB, - JJIs1 3TOTO HEOOXOAMMBI, IMPEXkAE BCEro, SIBHBIC YIUKHU B
BHUHE MOJCYAMMOro. BuHOmonbckue 3aKOHBI CUUTAIOT MOPOTHUKOB BIIOJIHE
’BepOBAaHHBIMU’, €CJIN UCTEL, IPH CBOEH TykOe, IPEICTABUT B CYJI HOJIUYHOE,
KaK [NIaBHYIO YJIIMKY IIPOTUB MOACYAUMOrO (CT. ¢T. 9, 41, 68 3B).

Kpome Toro, uctery mor oOpamiarbcsi K CBOUM MOPOTHUKAM, €CITU TIPH
SBHBIX YJIWKaX, OH HE MUMEJI CBUJCTENICH M JPYTUX MPSMBIX JOKa3aTeIIbCTB.
B cnydae, ecim ncrelr oTKaKeTcsl OT CBOETO JIOBO/IA, OTBETUUK JTOJDKEH OBbLT
MIPUCATATh C IIOPOTHUKOM.

Camoe 0orbIIOe YHCIO TOPOTHUKOB TpedyeTcst mpu pazboe: KpuBail,
MPU3BAHHBIA HMCTIIOM Ha POTY, TOJDKEH MpHUCITarh ¢ 85 MOPOTHHKaMHU.
OO6BuHEHHBIN B youiicTBe ouniaercs 50 noporuukamu. [lpu n3nacunoBanuu
TpeOyercs 25 MOPOTHUKOB, TIPH OOJIBIION TaTkOe — 12, Maioi — 6 MOPOTHUKOB
(ct. ct. 9 — 11, 56, 68 3B). DT uymcia O3HAYAIOT TOJIHLKO MHUHHUMAJILHOE
KOJIMYECTBO COMPHUCSIKHUKOB.

BwmecTe ¢ Tem, B 3aKOHE 4YacTO IMpeajaraeTcs UCTIy WJIH OTBETYUKY
HAaWTH TOPOTHUKOB Kak MOXKHO Oombiie. [Ipu Hemocratke Tpebdyemoro
Yyclia TOPOTHUKOB, CTOPOHA, UX MpeACcTaBuIlas, 00s3aHa cama MPOU3HECTH
OYUCTHUTEIBHYIO MPUCATY 32 KAXKJIOTO U3 HEJJOCTAIOIIUX MPOTUBHUKOB (CT. CT.
10, 56, 68 3B).

KomuectBo HE0OX01MMBIX conpucs>KHUKOB B [Tonbekoii [IpaBne Takxke
ONPENEIISIOCh BAXKHOCTBIO JIeNia:

1) OIMH COTPHUCSHKHUK ObUI HEOOXOIUM TpU OOBHHEHUH B
Kpaxke muén, yaereBuux ot xo3suna (ct. XIII IIIT), mpu kpaxe cena
Bo3oM (ct. XIV IIIl), B cimydyae HaHeceHUs MOOOEB KPECThIHWHY Ha
cenbCcKkol popore uia Ha spmapke (ct. XV IIII); npu usHacuioBaHUM
KpECThSIHCKOUN nouepu, uaymei B nec win none (ct. XVII IIII), mpu
pyrarenscTBe cioBoM ‘’schalk’ (ct. XVI III1), mpu yoopke xieba 6e3
paspelneHus aecaTrka B goxarseHHoe Bpems (ct. XVIII IIT);

2) JIBa COTIPUCSDKHHMKA OBLIM HEOOXOTWMBI: TIPH OOBHHECHHUU B
Kpake U3 KapMaHa WK CyMbl skeHaToro yenoBeka (ct. XII T1IT), B kpaxke
ceHa c koreH (ct. XIV I1I1), B HaHeceHnn o00eB PHILIAPIO HA CETbCKOM
nopore uiau Ha spMapke (ct. XV IIII), B u3HacWIOBaHUM KEHBI WU
cnyxanku kpectbsauHa (ct. XVII TIIT), a Takke it 1oKa3aTelbcTBa
3aKOHHOCTH HesBKH B cyn (ct. [V I1IT);

3) MATh  CONMPHUCSIKHUKOB HEOOXO0AUMO ObUIO HAWTH TIpH
OOBMHEHHHU B Kpa)k€ U3 JIOMa >KEHaTOro 4eJloBeKa WIM U3 KapMaHa
xonoctoro (ct. XII [1I1), mpu kpaxe muén, 3aKIOYEHHBIX B YIIbE U NIPU
yOuiicTBe KpecThsiHMHA Ha ImyOnuyHoi nopore (ct. XV IIII);
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4) IIECTh CONPHUCSHKHUKOB TPHUBIEKANIM TP OOBHHEHUH B
pyrarenbcTBe (KpoMe cioBa ‘’schalk’) u B HaHeCceHHM KpOBABBIX paH
(ct. XVI IIII), a Takxe mpu OOBUHEHUH B HE3aKOHHOM HamaJieHuu (CT.
VII III1);

5) BOCEMb COMPUCSKHUKOB JTOJIKHBI OBLIIN 3aCBUIETEILCTBOBATH
OsaroHaI€KHOCTh OOBUHSIEMOTO TPH OOBHHEHHH €r0 B KpaXe U3
KHsDKECKOM KyxHH, morpeba wim 3amka (ct. XII IIII), mpu yOuiictBe
peiapst Ha myOmmunoit gopore (ct. XV IIII), mpu w3HacHUIOBaHUU
JIEBUIIBI WM YBeJIeHUU 3amykHerbkeHuHBI (cT. X VII TIT);

6) OJMHHA/ILIaTh CONPHUCSKHUKOB, IMPU Kpake M3 KHKECKHX
KOMHaT u ¢ KHspkeckoro mactouma (ct.XII IIIT), mpu npuBeneHun u3
OJTHOTO KHS’KECTBA B IPYTO€ U U3 OAHOI'0 OMOJIS B APYroe NpecTyHHKA,
COBEPILAIOIIETO MOAKOT, BOpoBCcTBO Miu Hacuiue (ct.XII ITIT).

[MopoTHukn BuHOMONa MOMKHBI OBUIM YIOBIETBOPSTH TAKXKE OOIIUM
YCJIOBUSIM Ha paBHEE C MPOCTHIMU CBeZoKaMH. [1o kpaiiHei Mepe, TOPOTHUKH
M30UpaNnuch U3 000OpbIX (6epOBaHHbIX) IIOAEH, TOJNB30BABIINXCA XOPOIIEH
pernytarmeii. M3HacuiioBaHHas JKEHIIMHA TPEICTABIsUIa KaK MOXKHO OOJIbIIe
MOPOTHUKOB M3 YHCJIA )KEHIIMH.

Wzyuass 3akonbl BuHomona, Mbl HE MOXXEM HAWTH J0Ka3aTelIbCTBA
TOMY, 9TO JIOMYCK B TOPOTHUKH 3aBHCEN OT OOIIECTBEHHOTO IMOJIOKEHUS
WIA CEMEHHBIX CBA3eM TSKYIIMXCA CTOPOH. ITO 0OCTOATETEIHCTBO
CBHUJIETEJNILCTBYET O BEChbMA PA3BUTOM Haydajie FOPUIAUYECKOIO PAaBEHCTBA U
TyMaHU3Ma B Cy/IeOHOM IPOIECCe I0KHBIX CIIaBsH.

[TopoTHUKH coOWpanuCh Ha KYIBI, ‘'Ha Mmecmy obuuatiHom’, BCETAA
B TPHUCYTCTBUU JBOPCKOTO ueloBeKa (Hampumep, npucrasa). I[locne
MIPeIBAPUTEIHHOTO 3asIBICHUS CXOJIKE CO CTOPOHBI OTTOBOPHHUKA O TOTOBHOCTHU
MOPOTHUKOB K MPHUCATE, OHU MPUCATAIA BMECTE CO CBOEH CTOPOHOW WU
OTIENIbHO OT He€, KaXKJblii MOPO3Hb KacasiCh PyKON €BaHIeHUS U MPOU3HOCS
“’pomy’’ 1o yctaHoBieHHOH hopme. OT MOPOTHUKOB TPEOOBAIOCH, YTOOBI OHH
MPOU3HOCKIIN (POpMY TIpHCATH O€3 OLTHNOOK, *’He ymanbKaro’ ; ’Ha4Ye CTOPOHA,
C KOTOPOW OHHM TMPHUCSTAIH, TEPSIIO CBOE JIENI0: CYIIPOTUBHUK *’Oy/ie OapHIleH
on rpuxa’’ (cr.cT. 42, 44, 56, 69 3B). IIpu 6€3yKOCHUTEIHLHOM HCIIOJHEHUN
POTBI, IEJI0 CYUTATIOCH OKOHYATEIHHO MOPEHIEHHBIM.

YHUKaIbHOCTh HHCTHTYTA IOPOTHUKOB, COCTOSIIA B TOM, UTO TTOKa3aHUS
ATHUX JIIOJIeH MPUPABHUBAIIUCH K Cy[cOHOMY MPUTOBOpPY. Beipaxenwue: “’rodu
POMHUYU 30 0CYOUmu Kpugye’’ , SCHO yKa3bIBaeT Ha BaYKHYIO POJIb TOPOTHUKOB
B cymomnpou3BoacTBe. CBOMMHU TPUCSHKHBIMH TTOKA3aHUSMU OHH OCYXKIaITU
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(unM ompaB/bIBAIM) BUHOBHOTO; JJIsl Cy[ed HHUUYEro OOble HEe 0CTaBaJloCh,
KaK TOJBKO (POPMYIMPOBATH MIPUTOBOP OPOTHHUKOB.

Takum 00pa3oM, NOPOTHUKU SIBISUIUCH AHAJOTOM COBPEMEHHBIX
MIPUCSKHBIX 3aCe/IaTeei, T.e. OHU BBICTYAJIA B KaU€CTBE CY/I€OHBIX OPraHOB,
a He MpeCTaBUTENeH TSKYIIUXCS CTOPOH.

ITo ocobomy WMHCTUTYT POTHHKOB ObUT opraHu3oBaH B [lomuie, rme
OHHU TPEACTaBISUIM COOOW KOJUIETMIO HAapOIHBIX MPUCSHKHBIX 3aceiaTenei,
KOTOpBIE COOTBETCTBEHHO OTJIMYAJHCh OT JODKHOCTHOTO Cy[a Beda, KH3S
WM TTOCPETHUYECKUX CYNeOHBIX CTPYKTYpP (‘' Oyuinuxog” M °’obnyonenHvix
cyoyeg’). VX mpaBoBO#l cTaTyc M MOPSIOK (OPMHUPOBAHUS OTIUYAJICS OT
JPYTUX aHAJIOTOB U3BECTHBIX Y MHBIX OATKAHCKHUX M 3aMa/IHBIX CIIaBsH.

Bo-nepBbIx, NOMUIKUX MPUCSHKHBIX M30Mpana oOIIMHA, a CepOCKUX U
TyOpPOBHHULIKUX TOPOTHUKOB MOAOMPATIU CAaMU CTOPOHBI. BO-BTOPBIX, MOIHMIIKAS
O0IIMHA BBICTABIISUIa POTHUKOB U3 COCIIOBUS 1acmenel U ouduueil; B CepOun
MOPOTHHHUKHN W30Upaniuch U3 APYXKHHBI® WCTLHA I OTBETYHKA, T.€. W3
JIMIl PAaBHOTO C HUMH COCTOSIHMSA. B-TpeTbuX, MOJNUIKHE POTHUKH SIBISUIUCH
CPOYHBIMU CYJbSIMHU, BBIOJIHSABIINMH CBOM 0053aHHOCTH B T€UEHHUE CyAEOHOM
ceccuu paBHOM TpéM MecsiuaM. [lopoTipl cepOckue Halensuuch CyaeOHOM
BJIaCTbIO €MHOBPEMEHHO, JIMIIb JJIsl pa3pelleHHs KOHKPETHOIo Jiena.
B-ueTBEpThIX, MOpOTHUKHU [lOdMIBI HE TOMBKO ONpPAaBIbIBAIN WM OOBHHSIIU
MOJICYANMOTO, HO U “’ycmasnanu cyob u numamawve’”, T.e. CyIUIN B TOTHOM
cMbIciie 3Toro cioBa. [1opoTiibl cepOckue, HalpPOTHUB, TOJIBLKO ONIPABIBIBAIIN HITH
OOBMHSUIH, KaK 3TO JEJIal0T COBPEMEHHbIE MIPUCSIKHBIE 3acenareny B Poccun®.

Opnanum nin Tak Ha3bIBaeMblil ’00xuii cyn”

Opnanuu wid Tak Ha3bIBaeMbld 00U Cyn” JOKa3aTelbCTBA B
[paBe CJABSHCKUX HApOJIOB €II€ OT BPEMEHU DAHHBIX CPEIHUX BEKOB,
(a Takke W B 3aKOHOJATEJILCTBE MHOTHX Te€PMAaHCKUX HapoaoB). Cambie
M3BECTHBIC UX BUABI — " xene30”” U “'Boma’.'®* X 0COOEHHOCT OTpaxkaeTcs B
BOOOPaKEMOM XapaKTepe ITOr0 MHCTUTYTa U MOKa3UBAET HaAM O MX JPEBHOM
MPOUCXOXKIeHUU. Jl[peBHEpycKoe, crapoe cepOcKoe MpaBo W 000COOIECHHO
MI0JILCKOE OOBIYHOE MTPaBO, YCTAHOBIIMBAIOT MPOBOJCHHUE ITUX JI0KA3aTENIbCTB,
3HAYUT, MOJKHO JIyMaTh B TAKOM HAIIPaBJIEHUHU YTO U OPJAJIUH CYIIECTBOBAIU

17 JleontoBuu ®. W. JIpeBHEE XOPBATO-IaIMATHHCKOE 3aKOHOAATENBCTBO, Onecca 1868, 99-
100.

8 H. Jiretek, op. cit. (‘’Zeleznoe/Zelezo/judicium dei”, 435-436. u “’Boma/judicium
dei”, 403); V. Mazurani¢, op. cit. (‘’Bozji sud/judicium dei”, 80-81); M. A. Ucaes, op. cit.
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KaK IIPACJIOBAHCKOC YUPCIKACHHUEC CIC N0 IIEPBOIO MMCAHOTO ITpaBa.

[Tpu ucnpITaHUK pacKaJIEHHBIM JKEJIE30M WIIM KOTEJIKOM OOBHHSEMOTO
3acTaBisuiM OpaTh pyKaMH pacKaJ€HHOE >Kele30 M IMEePEeHOCHTh €ro Ha
onpenenéHHoe paccrosiuue. ComtacHo cT. 152 [puspeHckoro cnucka pykonucu
3akonnuka Credana Jlymana, paccTossHue COBEPIIAEMOTO MPOIECCYyATBHOTO
NEICTBHUS PaBHSUIOCH JUIMHHE JTOPOTH OT LEPKOBHBIX BOPOT J0 LIEPKOBHOTO
anraps. Ecnu nmpu 5ToM HCTIBITAHUHM CTOPOHA MPOLECCYaTbHOTO EHCTBUS HE
roJryyasa OoJIbIINX 0’KOTOB, a OJTYyYEHHbIE BCIIEICTBUE ITOTO PAaHbl 3a5KUBAITU
OBICTPO, TO MpeAnonaraiach €€ HeBUHOBHOCTb.

Bonpoc 00 opmamusx AOCTAaTOYHO TOAPOOHO  YperyiIupoBaH
JPEBHEMNOIBCKUM MIPABOM, HE TOBOPS YK€ O MeJouyaX, KacarolIuXCcs CaMoro
HCIIOJTHEHUS TaK Ha3blBaeMoro ‘’cyna 6oxwero’. Bmecre ¢ TeM, B HCTOPUKO-
IOPUINYECKOM HayKe CYIIECTBYeT MHEHHE, 4YTO OpAAJHH HPUMEHSIINCH
HUCKJIFOYUTEIIBHO B YTOJIOBHOM IIPOLIECCE, & HE B TPAKIAHCKOM™. Ho
ucTopudeckue (pakThl TPEACTABIAIOT WHYI0 uHpopmauuio. B 1229 r,
HarpuMep, KPaKOBCKHH KHs3b, [€HPUX, PElIMI TIpakIaHCKOE [eN0 TpH
moMonu *’cyna ooxus 2.

[To meiciiu M.M. Bunasepa, B [lonsckoii [IpaBae ectb HECOMHEHHBIE
JI0Ka3aTeIbCTBA IPUMEHEHHS OPAATINH, KaK B TPa)kJaHCKOM, TaK U B yTOJIOBHOM
npouecce. Crareu ot Ill-eii no VI-oif ananm3upyeMoro rOpHUINYECKOrO
MIaMSTHUKA OTHOCSTCS HE TOJIBKO K YTOJIOBHOMY, HO M K TPa)IaHCKOMY
npoueccy. Hapsany ¢ atum, B ct. V IIII cka3zaHo, 4TO HcTel, COrmacuBIIMCS
[IEPBOHAYAJILHO HA CBUJAETENEH U HEKENAIOIINN UX TOTOM IPUHSATH, JOJKEH
BBIUTU Ha MoeauHOK. HeT Takike HMKaKoro moBoja OTHOCTh ctaThu: XXIII,
XXIV n XXV cnenuaibHO K YTOJIOBHOMY CYIOIIPOU3BOJICTBY.

ITonbckas [IpaBna nepeyncisieT HECKOJIBKO BUAOB OPIAIAiA: MOEAUHOK,
HUCIIBITAHHUE XKCJIE€30M U HUCIIBITAHUEC BO)IOI\/'I.

Hoeaunok ynorpedisuics, KOorga y OTBETYMKA HE OBLJIO CBUICTEICH,
WJIM KOTJIa MCTEIl 3aXO0TeNl BOCIIOIB30BaThCsl MPABOM BTOPUYHOTO OTBOAA IO
OTHOIIICHUIO K TPHUBEICHHBIM YyKe cBuaeTesiM. [loennHOK OOBIKHOBEHHO
npoucxonui Ha 14-i 1eHb, XOTs, IO COITACOBAHUIO CTOPOH, MOT COCTOSITHCS
HememeHHo. [loeawHOK TpPOBOAWIICS HA Talkax WIM Ha Medax. Ecmu
OTBETYMKOM SIBIISUICSL  PBIAph, TO TPOWCXOAMI TMOEIWHOK Ha Medax,

(“"XKeneszo/Ordalia”, 41. u “’Boga/Ordalia”, 27); . Hukonuh, op. cit. 192-195; 1.
Huxomuh, Mctopuja mpasa, ctapu u cpeamu Bek, Humr 2014, 182-183.

YBunasep M. M. HMsciapioBaHie IaMsATHUKA IOJbcKaro oObrgHaro mpasa XIII BbKa,
HalMCaHHAr0O Ha HBMEIKOMB SI3bIKb. BOMPOCH O MPOMCXOXKACHIM M CHCTEMaTHYECKOE
HU3IIOKEHie copepxkanis, Bapmasa, 1888, 135.

20 Cwm.: TaMm xe.
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HE3aBHCHMO OT TOTO, KEM OH ObIJT OOBMHEH: PBIIIAPEM WM KPECThIHUHOM.
Haobopot, ecnu oTBeTYMKOM OBUT KPECThSHUH, TO Ha3HAYaICs MOEIUHOK
Ha nainkaX. CTOpPOHBI, BBIXOASIIME HA TOEAUHOK JIOJKHBI HMMEThH IIIMT,
MOMYIIKY IO/ MBIIIKOW (IIs1 OOJerdeHus yAep)KaHUs IUTa) U, KOHEYHO,
Me4Y WJIM MAaJKy; TOJIOBy MM CIEAyeT MOCHUIaTh IMETJIoM, 4TOObI, B Cclydyae
HAHECEHMS paHbl B I'OJIOBY, KPOBb HE TEKJIa B I1a3a. Eciau Bo BpeMsi moe1nHKa
y OTHOTO U3 OOPIIOB yMaJeT OpPYXKHUE, TO CIEAYeT MOAaTh €My ITO OpYKHUE.
Uto0bl OH MOT MPOAOHKATH MOEAMHOK. [loeAMHOK KOHYalCs, KOTAa OfAHa
CTOpOHAa mpu3HaBana cels MmoOexAEHHON wim ObUIa TpHU3HAHA TaKOBOM.
Wcren, mpourpaBmiuii 00if, HUUEro HE TUIATHII, a TIOBEPKEHHBIN OTBETUUK,
BBITUTAYMBAI MITpad, COOTBETCTBEHHO IeHe Hcka. [lo obmemy mpaBuiy, Ha
MOEIMHOK JOKHBI ObUTM BBIXOJUTH HETOCPEICTBEHHO 3aHMHTEPECOBAHHBIE
JYLA: UCTel M OTBeTYMK. Ho M3 3TOro npasuiia CyuecTBOBAIM UCKIIFOUEHUS,
oOIIeTpU3HAHHBIE ISl CPETHEBEKOBOM AMIOXH:

1. ,Z[YXOBCHCTBO JIMYHO HE€ Y4YaCTBOBAJIO B IMOCAMHKaxX: BMECTO
CBAIICHHUKOB BBICTYIIAJIN CIICHHUAJIBHO HAHATEIC 60ﬁHBI;

2. Ecnn 06e cTopoHBI He OBLITH PaBHBI 110 CBOEMY 00IIECTBEHHOMY
MOJIOKEHUIO, TO O0JIee MPUBUIIETUPOBAHHOMY TIO3BOJISITIOCH aTh B 3aMEH
cebst Koro-HuOy/Ib APKIOro, paBHOTO MPOTUBHHUKY IO OOIIECTBEHHOMY
ITOJIOKCHHUIO: BMECTO KHsA34A HAa IIOCIMHOK BBIXOAMJI KTO-HI/IGYI[B u3 €ro
NOJTAaHHBIX, CBOOOIHBIH MITH HE CBOOOIHBIN; €CITH 3€MBIIEBIIA L] T
HEeCBOOOIHBI; €CITi 3eMJIeBIIa eNel] JOIDKeH ObIT BBITH Ha MOEINHOK
CO CBOUMM HJIK C YYKUM KPCCTbAHUHOM, TO OH UMCI IIPABO BLICTOBUTH
Ha 00i1 npyroe JuIo;

3. Ecniu o00e cTOpoHBI OBITM paBHBI MO OOIIECTBEHHOMY
TIOJIOXKEHUIO, TO 0OJI€3Hb U MOIVIa OCBOOOIUTH UX OT JIMYHOTO Y4acCTHS
B TTOCIUHKE.

Ecnu He ObUIO CTOPOHHUX JIOJEH, U OTBETYMK JIOKa3aj, 4TO OH HE B
COCTOSIHMM BBIUTH Ha MOEAMHOK, TO MPUCTYIAIN K HCHBITAHUIO KeJie30M
ct. XXIV IIIl, xotopoe coepmanocs aByms crnocobamu: 1. Kmamu tpu
KyCKa pacKaJIEHHOTO J>Keje3a, UMEIoIe (OopMy YeIOBEUECKON IMOIOIIBBI
OT IIAT A0 CEPeIMHBI CTOMbl — Ha PACCTOSIHMM OJHOTIO Ilara Jpyr OT Apyra,
W UCIBITBIBAEMBIA JIOJDKEH OBLT TPOWUTH MO PACKAIEHHOMY METaJlTy.
HcnbIThIBAEMOTO BOJMIIM 10 XKEJIE3y J1BA YEIOBEKa; NEPBOHAYAIBHO 3Ty POJIb
WCIIOJIHSUIA J1Ba CBSIIECHHHMKA. ECIM OH MpOWIEN HEBPEAUMO, TO CUHTAJICA
OTNpPaBAAHHBIM; €CIIM JK€ TOJIy4aJl O)KOTM HJIM HENpaBWIbHO HAacTyHasl Ha
JKeJle30, TO CUMTAJICS BUHOBHBIM. OXOTH CJe0BaJIO MepeBA3aTh, 0OI0KUB
UX BOCKOM U B TE€UEHUHU TPEX THEH yXakuBaTh 3a OOJBHBIM; TOJIKO MOCIE
TPEXTHEBHOTO CPOKA CMOTPEIIH, OCTAIIUCH JIX clIebl paH. 1 110xo 3axxuBaemsble
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0KOTY CUMTAJIUCH JOCTATOYHBIM JOKA3aTEIbCTBOM BUHBI UCIIBITYEMOTO JINLIA;
2. Bropoii croco® cocTossm B TOM, YTO KJIaJd Ha KaMHE WM Ha XKeJe3e
packan€HHbII KyCOK MeTajja, HO TakK, YTOObl €ro MOXKHO OBbUIO MOIHATH C
HU3Y; UCTIBITBIBAEMBIN ITOTHSB XKeJIe30, TOKEH ObUT HECTH €r0 Ha pacCTOSHUE
TPEX ILIAroB.

[lepen wucnpiTaHueM (HE3aBUCHMO OT CIOCOOAa €ro COBEPIICHHS),
CBSIICHHUK, MPUILIEAIIN Ha MECTO, IJe CJEN0BalI0 pacKajuTh XKeleso,
OKPOIUIST OKPYry W Opyausi OpIajuu CBATOM BOJOW, nabbl mpeceyb
’ IbSBOJILCKHE KOBapCTBa’ . 3aT€M OH MPOU3HOCHKJ 7 TICAJIMOB U MOJUTBY. B
OoJee IpeBHHE BpeMeHa CIIY)KHJIach 00eTHs?.

B Buae numunoro cosera, Ilonbckas IIpaBma, pexoMeHayer mnocie
HUCIIBITAHUA KEJIC30M HCEMCIJICHHO BBIIIUTH CBSIH.[GHHOI71 BOJAbl M 3aTeM
B TEUECHHUU TPEX JHEW IO OCMOTpPA OXKOIOB YTOJATH €K JKAXKAY, a TaKKe
HCIIONIB30BaTh OCBALIEHHYIO COJIb B Tpamese.

HcnbiTanue BOAOK  TPOU3BOAMIOCH  CIEAYIOIIUM  00pazoMm:
CBSIIIICHHUK OJIarOCIIOBIISI BOAY U BCIPBICKUBAN €€ CBAIIIEHHON BOJOM; 3aTeEM
WCIIBITHIBAEMOTO YE€JIOBEKa, CO CBS3aHHBIMU PYyKaMH U HOTAMHU OIyCKaJIHd B
Boy. Eciiu OH TOHYI, TO cumTascs OnMpaBIaHHBIM; €CJIH JK€ BBITLIBIBAI HAPYKY,
TO CYMTAJICS BUHOBHBIM.

B cnaBsHCKOM MHUpe, TOEIMHOK, B OTJIMYHME OT UCIIBITAHUN JKEeJIe30M U
BOJIOIO, B KAYECTBE BAXKHEHIIIETO MHCTUTYTA 3aIIUTHI CBOMX MIPAB 3aKPETUISIICS
B Poccum B cT. 68 Cynebnuka Meana 11 1497 r2. u B ct.cT. 9 - 11 Ilapckoro
CyneOnuka 1550 .2 Oco0o cienyer noauepKkHyTh, 4TO Ha Pycu moenHImmKu
CpakaJIUCh HE3aBUCUMO OT COLMAIIBHOTO TOJIOKEHHS (HampuMep, KPeCThsIHE
MOIJIM OWTHCS C JCThMHU OOSAPCKUMH), 3a HCKIIOUEHWEM >KEHIIUH, JEeTeH
U CBAIICHHUKOB, BMECTO J3THX KATCTOPUH JIMII MOIJIM BBICTABISATHCS
crenuajibHble OOMIIBI.

B ropuanueckux cucTeMax KaxIoro CIaBsSHCKOIO TIOCYIapCTBa,
Pa3IMYHBIMU CIIOCO0AMH CO3/1aBaJICS €AMHBIN KOHITIOMEpAT CTapbIX U HOBBIX
IOPUINYECKUX HOPM, HHCTUTYTOB U IOHATUN PA3JIMYHOIO IIPOUCXOXKICHMUS.
Yem mnyOxke wuccrnenoBarelb MPOHUKAET B CIABSHCKUE HOPUIMYECKUE
JPEBHOCTH, TEM OOJIbIIE MPEANOIAracTcsi 4YTo 00bEM U MHTEHCUBHOCTh HUX
U3MEHEHUN - MEHbIIME. JIpyrMMHU CIIOBaMHM, IIPEAIOIAaraeM, 4TO KayKIbli

2l Cm.: Tam xe, 140.

22 Cynebuunk 1497 1. /Poccuiickoe 3akoHOAAaTENbCTBO X-XX BekoB. B mepstu Tomax. T. 2.
3aKOHOAATEIbCTBO Iepuosia 00pa3oBaHMsl M yKpeIuieHHus Pycckoro LeHTpaIu30BaHHOIO
rocynapctBa, Mocksa 1984, 54 — 61.

2 Cyneonuk 1550 r. /Poccuiickoe 3akoHomarenbeTBo X -XX BekoB. B aeBsatu Tomax. T. 1.
3akononarensctBO [peBHeit Pycu, Mocksa 1984, 97-128.
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MHCTHUTYT CJIABSHCKOTO IIpaBa MPETEPIE] MEHBIINE W3MEHEHUS, MOCKOJIBKY
OH COZIEPXKUTCS B OoJiee JPEBHEM MCTOPHUUECKOM MCTOYHHMKE B KOTOPOM MBI
ero oOHapyxuBaeM. CTeneHb IPEBHOCTH INpaBa OTIEIBHBIX CIABIHCKUX
HapolOB ONpENENIeTCd MX €AMHCTBOM Kak y ‘’BETOK OJHOIO CTBOja’,
MO3TOMY CXOJCTBO MEXIY WX IMPABOBBIMH MHCTHUTYTaMU JIOJDKHO OBITh
MOCTONIBKY OOJIbIlle, TMOCKOJBbKY B HAIIUX HCCIENIOBAaHUAX MbI TIIIyOike
Norpy’kaemMcsi B JIpeBHOCTb. BooOIe npenmnosiaraercs, 4To HOPUIAMUYECKUE
WHCTUTYTHI OTAETBHBIX CIABIHCKUX 3THOCOB B CaMOi TITyOOKOM ApeBHOCTH,
no ¢opMe U COIEpKaHUIO OBbUIM HACTOJBKO OJIM3KHE U TOXOXKHE MEXIy
co0oH, 4To Takas OJIM30CTh M CXOACTBO JIaXK€ MPAHUYMIN C HICHTUYHOCTBIO.
B caywae neguumta NHCAHHBIX HCTOPUKO-IOPUAMYECKUX HCTOUYHUKOB Y
OJJHOTO CJIAaBSHCKOTO Hapoja, MPEANONaraeTcsi YTO HCCIIENOBATENb MOXKET
II0JIb30BaThCsl COOTBETCTBYIOIIMMH HMCTOYHMKAMM JIPEBHETO IpaBa JIPYroro
claBsHCKOro Hapoza. Korma mnpsMble M HECOMHEHHBIE CBUAETEILCTBA
YKa3bIBAIOT YTO KOTZNA-HUOYIh y OIHOTO CIIaBSHCKOI'O Hapoja CyIeCTBOBAJ
KaKoW-HUOY/Ib IOPUINYECKUI MHCTUTYT, a TPU ATOM UCTOPUUECKHE UCTOUHUKU
13 KOHKPETHOI'O IIEpUOJa ATOr0 Hapoda CKyIOHBIE, MOXET OKa3aTbCs 4TO
UCTOYHUKU O TAaKOM-)K€ MHCTUTYTE Yy APYIOro CIaBsSHCKOTO Hapona Ooiee
oOmmuMpHbIe U 6osee MoApoOHbIE. ITO UMEET OObIIOE 3HAYSHHE JUISI HAyUHBIX
HCCIIEOBAaHMM  MCTOPMM TOCYJapcTBa M IIpaBa CIABSHCKHUX HapOOB.
IlonBons UTOTM JTAaHHOMY MCCIIEJOBAHUIO, MBI MOJKEM CJENIAaTh PsiJi BBIBOIOB.
JIpeBHECIaBIHCKUE UHCTUTYThI CBOJIA, TPUCSITH, CONPUCSKHUYECTBAN OPAATIUU
OCHOBaHbl Ha POJOIIJIEMEHHBIX, KOJUIEKTUBHBIX Hadajlax OTBETCTBEHHOCTHU
U Ha cOoBMeCTHOU cyneOHOH camo3amuTte. [lonpobHOe pernmaMeHTHpoBaHUE
POTHI (TIPUCATH), TOEAUHKA, OPAATINH U CONPUCSIKHUYECTBA CBUIETEILCTBYET
0 €€ MOMyIAPHOCTH M 0COOOM YBAKEHUU K PETUTHO3HBIM HOPMaM M YECTH
CIIaBSIHCKUMHU HapogaMu. MHCTUTYT CONpPUCSIKHUYECTBA, CBA3aHHBIA C
IIPUCSITON SABJISUICS aBTOPUTETHBIM IPUMEPOM JIPEBHECIIABSIHCKOIO HAPOAHOTO
IIpaBOCYus, IPUEMHUKOM KOTOPOTO B HOBOE M HOBEHILEE BPEMs CTall CY[
MIPUCSKHBIX.
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SPECIFIC JUDICIAL EVIDENCE IN MEDIEVAL
LEGAL SYSTEMS OF THE SLAVIC PEOPLES

Abstract: The old-Slavic judicial means of evidence such as svod, an
oath, sakletvenici and ordalium (a trial by combat, a trial by iron, a trial
by water) have been studied and reconstructed through the most important
available written Russian, Bohemian, Polish, Croatian, and Serbian legal-
historical sources, such as the contracts of the Russian princes Igor and Oleg
with the Byzantine Empire, Russkaya Pravda, the Statutes of the Bohemian
prince Condrad Otto, the untitled collection of Polish customary laws written
in German (known as “’das Buch von Elbling”), the Vinodol Law, the Statute
of Poljica and the Code of Tsar Stephan Dushan. These legal-historical
sources testify that these judicial means of evidence were very widespread in
the judicial procedure in the entire Slavic world and that their reliability as
means of evidence was never doubted, even when the judiciary was almost
completely transferred to the state authority. They were probably based on
the principles of the folk judiciary and self-protection, starting from the Slavic
tribal communities, and therefore, a lot earlier than the emergence of the
first early Slavic states and that is why they are much older than the written
historical sources in which they first appeared.

Key words: medieval Slavic states, history of law, judicial evidence,
svod, oath, sakletvenik, ordalium
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SUMMARY

Contemporary legal Slavistics relies more and more on a scientifically
based and often confirmed hypothesis: many legal institutes of certain Slavic
peoples were in their distant past so mutually similar in both content and form,
that they were often almost identical. This methodological postulate enables
researchers, in these concrete cases when there are no or there is a lack of
written legal-historical sources of one Slavic people,to use corresponding
preserved sources of the medieval law of another Slavic people. This paper
is a result of the application of such a methodological procedure. The old-
Slavic judicial means of evidence such as svod (when the owner of a missing
movable property goes from one to another holder of that kind of property until
he/she finds the one who cannot name the legal basis on which he/she holds
that property), an oath, sakletvenici (lat. conjuratores, individuals who give
an oath to support the oath given by some other individual before the court
of law) and ordalium, judicium Dei (a trial by combat — duellum judiciale, a
trial by iron — judicium ferri candentis and a trial by water —judicium aquae)
have been observed and reconstructed through the most important available
written Russian, Bohemian, Polish, Croatian, and Serbian legal-historical
sources, such as the contracts of the Russian princes Igor and Oleg with the
Byzantine Empire (from 911 and 944), Russkaya Pravda (11th-12th centuries),
the Statutes of the Bohemian prince Condrad Otto (from 1189), the untitled
collection of Polish customary laws written in German between 1230 and
1250 (known as ‘’das Buch von Elbling”’), the Vinodol Law (from 1288), the
Statute of Poljica (from 1440) and the Code of Tsar Stephan Dushan (from
1349 and 1354). These legal-historical sources testify that svod, an oath,
sakletvenici and ordalium were very widespread in the judicial procedure in
the entire Slavic world and that their reliability as means of evidence was
never doubted, even when the judiciary was almost completely transferred
to the state authority. They were probably based on the principles of the folk
judiciary and self-protection, starting from the Slavic tribal communities,
and therefore, a lot earlier than the emergence of the first early Slavic states.
That is why, whenever they have been discussed or written about, it should be
taken into consideration that these, as well as other numerous medieval legal
institutes, are much older than the written historical sources in which they
first appeared, being that they were mostly part of the corpus of the oldest
unwritten customary tribal law.
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OCOBEHMU CYICKHU NOKA3H1 Y CPEAIbOBEKOBHUM
ITPABHUM CUCTEMUMA CJIOBEHCKHUX HAPOJA

Ancmpaxkm: Cmapociogencka cyocka OOKA3HA Cpeocmsed 800,
3aKknemea, caxkiemeeHuyu u opoanuje (cyocku 08000j, Xeamarbe YCUujaHoe
26oxcha u nomanarve y 600y) NOCMAMPAHU CY U PEKOHCMPYUCAHU HPEKO
HAjBaANCHUJUX OOCMYAHUX NUCAHUX PYCKUX, YEUKUX, NObCKUX, XPBAMCKUX,
U CPNCKUX NPABHOUCHOPUJCKUX U3B0PA. Y2080pU PYCKUX KHedxceéa HMeopa u
Oneea ca Buzanmujom, Pycka npasda, Cmamymu uewkoe 8ojeooe Konopaoa
Oma, nenacnogmen 300pHUK NOLCKO2 00UUAJHO2 NPABA (HANUCAH HA HEMAYKOM
Jjezuky u noswam noo Hazusom ‘’das Buch von Elbling”), Bunoooncku 3axoH,
Howuuku cmamym u Jywanos saxonux. O8u npasHoUCmopujcKu u3eopu
cgedoye 0a ¢y 08U CYOCKU 00KA3U OUNU 8e0Ma PACNPOCMPAIbeHU Y CYOCKOM
NOCMynKy y 4umasom CJLOBEHCKOM C8emy U 0d ce y UX08) NOy30aHOCm
KA0 OOKA3HUX Cpedcmasa yonuime Huje CyMdlo HU OHOA Kaod je Ccyocmeo
NOMAYHO NPEuLsio y pyKe OPIHCABHUX OpeaHd. 3aCHOBAHU C)Y 6epPOBAMHO HA
Hauenuma HapooHoe cyOCmea U camo3aumume joul y C108eHCKUM POOOBCKO-
NIeMEHCKUM 3ajeOHuyama, Oaxkie MHO20 Npe HACMAHKA NpPeUx  paHux
CIIOBEHCKUX OPAHCABA U 3aMO CY 3HAMHO CMAPUju 00 NUCAHUX UCTNOPUJCKUX
u3zgopa y Kojuma ce npeu nym nojasasyyjy.

Kayune peuu: cpeomwosexosne ciosencke opocase, ucmopuja npasa,
CcyocKka 00Ka3Ha cpedcmeaad, c800, 3aKiemad, cakiemeeHux, ordalium
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PE3UME

CaBpeMeHa IpaBHa CJIaBUCTHKA CBE BUIIE IOJAa3M OJ] jJ€AHE HAY4YHO
3aCHOBAHE U y UCTPAXUBabHMa YE€CTO MOTBpUBaHE XUIIOTE3€: MHOTU ITPaBHU
MHCTUTYTH TOj€IMHUX CJIOBEHCKMX Hapoja Cy Yy Hajlajboj MPOILIOCTH U
no GopmMu U Mo cajpkajy OWiM TOJUKO MelhycOOHO CIMYHHU, Ja C€ YECTO
Ta CIMYHOCT IpaHW4M ca uaeHTuyHourhy. OBaj METOJOJOLIKU IOCTYNaT
omoryhyje ucTpakupaunma Jia y KOHKPETHUM CJIydajeBUMa HEMOCTOjarmba Win
OCKY/JHOCTH IMHCAaHUX MPABHOUCTOPHUJCKUX H3BOPA KOJ JEIHOT CIIOBEHCKOT
Hapojaa, MOry KOPUCTUTH ojarosapajyhe cauyBaHe H3BOpe IpEBHOI IpaBa
KOJI HEKOT JApYyror cjoBeHCKor Hapoma. OBaj paa je pesyiarar NpUMEHE
yIpaBo TAaKBOI' METOJOJIOIIKOT MOCTyIKa. CTapociioBEHCKa Cy/ICKa JOKa3Ha
CpelcTBa CBO/I, 3aKJIETBA, CAKJICTBEHUIU U OpAainje (CY/ICKH AB0O0OO], XBaTamke
ycHjaHor rBoxha M moramname y BOJY) MOCMaTpaHU Cy U PEKOHCTPYHUCAHU
npeko cieAaehux HajBaKHUJUX JOCTYIHHX MHUCAHUX PYCKHUX, YEIIKHUX,
MOJbCKUX, XPBATCKUX, M CPICKUX IPABHOMCTOPHJCKUX H3BOpaA: YTOBOPHU
pyckux kHexeBa Uropa m Oumera ca Buzantujom (u3 911. u 944 rogune),
Pycka npasna (XI-XII Bek), Crarytn uenikor Bojoze Konapana III Otoa (u3
1189. ronuHe), HEHACIOBJbEHU 300PHUK MMOJHCKOT OOMYAjHOT IIpaBa 3alucaH
Ha HemadykoM je3uky usmely 1230. u 1250. roguse (MO3HAT MO HA3UBOM
“’das Buch von Elbling”), Bunononcku 3akon (u3 1288. ronune), Ilosbuuku
craryT (u3 1440. ronune) u JlymanoB 3akoHuk (U3 1349. u 1354. ronune).
OBH IPaBHOMCTOPU]CKH U3BOPH CBEI0UE J1a Cy CBO/I, 3aKJIETBA, CAKJIETBEHUIIU
U opianuje OWiaM BeoMa paclpOCTPalmEHU Y CYJIICKOM IOCTYIIKY Y YMTAaBOM
CJIOBEHCKOM CBETY U J1a C€ Y HUXOBY IOY3aHOCT Kao JIOKa3HUX CpecTaBa
YONIITE HHUJEe CYMHIAJl0 HU OHJAA KaJa je CyICTBO Takopehu moTmyHO
MPENIo Y pyKe Ap:KaBHUX OpraHa. 3aCHOBaHU Cy BEpPOBaTHO Ha HadellnuMa
HapOJHOT CYACTBA U CAMO3ALITUTE JOIII Y CIOBEHCKUM POJIOBCKOIJIEMEHCKUM
3ajeqHuIaMa, JaKjie MHOTO [Ipe HaCTaHKa MPBUX PaHHUX CIIOBEHCKUX JIpKaBa.
3aro yBeK Kajia ce 0 ’biMMa FOBOpHY WIIK MHILE, YBEK TpeOa UMATH y BUAY J1a CY
OBH, Ka0 YOCTAJIOM U JPyTU OpOjHU MPAaBHU UHCTUTYTH CPEAET BEKA, MHOTO
CTapyju Off MUCAHUX UCTOPH]CKUX U3BOPA y KOJUMa C€ MpPBH IyT I0jaBIbY]Y,
Oynyhu na cy yriiaBHOM OHJIM JI€0 KOpITyca HajcTapyjer HEMHUCaHOT 00NYajHOT
POJOBCKO-IJIEMEHCKOT MPBa.
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IIpo@. 0-p Hukona Tynanuecku™
IIpog. 0-p Anexcanopa /leanocka™*

3A IIOTPEBATA Ol UHKPUMUHUPAILE HA JIEMHEIBETO
KAKO OBJIMK HA KPUBUYHOTO JEJIO 3AT'PO3YBAIBE HA
CUTI'YPHOCTA

UDK: 343.436(100)
Original research paper

Ancmpaxkm: Konsenyujama na Cosemom na Eepona 3a npesenyuja
u bopba npomue HACUICMBOMO 6p3 JCeHume U OOMAUHOMO HACULCMEBO,
nozuama u kaxo Mcmanobyncka xoneenyuja oo 2011 eoouna, Ha opoicasume -
HOMNUCHUYKU UM HANA2ad HU3A 008PCKU, MeryOpy2omo U 3a UHKPUMUHUDAFbE
Ha 00pedeHu Oejcmauja, KaKko wmo e, Ha npumep, oemuernemo. Bo dyxom
Ha un. 34 00 Kouwsenyujama, ,,0emuernemo “ e onpeoeneHo Kako ONCecusHo
00Hecy8amwe HA eOHO auye UIU Spyna cnpema opyeo uye, npeou3suxy8ajku
cmpas 3a Hecosama 6eszdeonocm. Toa majuecmo ce cocmou 00 NOCMOJAHO
crederve U BOCHOCMABYBAE HA HECAKAHA KOMYHuKayuja co opyeama
auuHocm. [lemHersemo Mmodice 0a ce jasu Kakogusuuko, GupmyenHo(xkoe
ce OeMOHCmMpUpa KAKO OeMHerse HA JUYemo HA COUUjATIHUME MPednicu),
npowupero umn. JlemHer»emo 80 0CHO8A UMA 3a NOCIEOUYA NPEOU3BUK) BAILE
cmpas u B03HeMUpeHocm Kaj okcpmeama. JlemHersemo Ha Npé noeieo
npemcmaesysa 0OIUK Ha 3a2po3yearse Ha cueypHocma.Ho, nocmojam uzeecHu
pasnuku 80 Oejcmeuemo Ha uzepuiyearwe. Bo Penybnuxa Maxedonuja
moa He npemcmasyea KpUSUYHO 0elo, d U 60 NO8eKemo 00 Opicasume 00
coceocmeomo. Ho, mHozy eeponcku Opacasu 60 KpusuyHuUmMe 3aKOHUYU cenax
umaam oopeodbu 3a oeaa npobremamuka. Bo mpyoom e nanpasena amanusa
Ha coodgemuume KasHeHu oopeoou o Xpeamcka, I epmanuja u Umanuja, a
daoen e ocepm 6p3 oeaa npobdremamurka u 6o noeied Ha CAJl. Asmopume
Ha mpyoom npenopavysaam udac nocKopo eaxsume oejcmeuja oa ouoam
KPUBUYHO CAHKYUOHUPAHU COO0BEMHO HA CMEeNneHOom HA Henpaso.

Knyunu 360posu: oemnerse, cueypnocm, KpUuSU4Ho 0eno, 3aKaud.

* Penosen mpodecop no xa3HeHo npaso Ha [IpaBHuot dakynrer ,,Jyctunujan [IpBu®,
Crormje, YKIM
**  Boupenen npodecop mo kazHeHo npaso Ha [IpaBuuor dakynrer ,Jyctunujan [IpBu®,
Cxomje, YKUM
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BoBen

VYcBojyBameTo Ha McTanOynckara KoHBeHIIHM]a, ogHOCHO KoHBeHIMjaTa
3a crpedyBame M O0opOa NMPOTUB HACWIICTBOTO BP3 KEHUTE M JIOMALIHOTO
HacwictBo Ha Coeror Ha EBpoma onm 2011 rogmnHal mpenusBuKa cepuja
O/l I3MCHU Ha Ka3HEHUTE 3aKOHOIABCTBA HA JIP)KAaBUTE KOM ja TOTIHHINAA H
paru¢ukysaa opaa KonseHnmuja.

Hen on nejctBujara kou co KouBeHIujaTa ce Hamara jga Owupar
WHKPUMUHUPAHA BO HAIMOHATHHUTE 3aKOHOMABCTBA HMMaaT KapakTep Ha
T.H. CEKCyaJIHW JICJMKTH, JeJl O] HUB C€ JeJla Ha HACWJICTBO, HO HEKOH Ce
crienu(UYHM TI0 TOA IITO CTEIIEHOT Ha HEMPABO TEIIKO MOXE J1a C& ONPEIeIH
3apajyl HUBHATA KapaKTePUTUKA HA MPEAUKTHBHOCT; TIOTOYHO, OBUE JICjCTBH]ja
YEeCTO HABECTYBAAT WM ITPETCTaByBaaT BOBE BO MOYKHU CJICHHIC]CTBH]a IIITO
MpPEeTCTaByBaaT CepUO3HU KpUBUYHM JAena. Cemnak, Kako IITO BeKe HArTacUuBMe,
TAaKBHOT TOTEHIIMja]l MOXE W Jla HE Ce peaju3upa INTO 3a TPABHUILIUTE
¥ 3aKOHOJABEIOT TPETCTaByBa 3HAYMTENIHA TEIIKOTHja BO TIPOIECOT Ha
Kperpame HHKPUMHHAIM]a CO COO/IBETHA CAHKIIU]ja.

Enno on TakBHTE J€jCTBMja IPETCTaBBya JEMHEHETO, IOMMHO
ompeneneHo Bo ui. 34 on HcranOynckara koHBeHIMja. Mako cropen
MOCJeNIaTa, OBa JIEJCTBHE € ONMCKO 10 WHKpUMHHAIMjata on wi. 144
on K3M? — 3arposyBame Ha CHTYpPHOCTa, CHEHU(PHUYHOCTA HA JICjCTBUETO
Ha U3BpIIyBamke Hajara IOCTOCHE Ha MoceOHAa WHKpPUMHUHAIM]A WU
OapeM moceOeH OOJMK Ha 3arpo3yBame€ Ha cUrypHocTa. Bo oBOj Tpyn HM3
KOMITapaTHBHATa U €MIHMpHCKaTa aHalu3a, ke Ouje HampaBeH oOua jaa ce
OZITOBOPY TOKMY Ha TPAIIABETO 32 MHKPUMHHHUPAKETO Ha JIEMHEHETO BO
HAIIIETO 3aKOHOJABCTBO.

1. JleMHeH-€TO Versus 3arpo3yBambeT0 Ha CUTYPHOCTA: IIOMM, CJIMYHOCTH
U Pa3/IMKH

JleMHEHETO Kako TOMM € TpeIMeT HEe CaMO Ha pa3lIMuHU Ka3HEHU
3aKOHOJ/IaBCTBA, TYKY C€ IPOydYyBa M BO IMICUXOJIOTHjaTa U Ticuxujarpujara. Bo

! Council of Europe Convention on preventing and combating violence against women
and domestic violence, mocramHo Ha https://www.coe.int/fr/web/conventions/full-list/-/
conventions/rms/090000168008482¢

2 Cnyx0en BecHuk Ha PM, Gp. 37/1996, 80/1999, 4/2002, 43/2003, 19/2004, 81/2005,
60/2006, 7/2006, 139/2008, 114/2009, 51/11, 135/11, 185/11, 142/12, 166/12, 55/13, 82/13,
14/14,27/14, 28/14, 115/14, 132/14, 160/14, 199/14, 196/15, 97/17
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CYLITHHA CE€ ONpPEJEyBa KaKO HECAKAaHO U MOBTOPYBAUKO CIEIECHE HA €IHO
JMIE O CTpaHa Ha Apyro (Wi Ha noseke auna). Yecto ce cnopemysa co
IIOMMUTE BOZHEMHUPYBAE U 3aIUIALTYBAKE, KAKO U CIIEIEHE BO KHUBO.?

HammonanHuoT neHTap 3a )xpTBu Ha KpuBu4HU fena Ha CA /[ naBa MHOTY
mupoka AeUHHAIM]a HA OBOj MOUM, CMETAJKH TO 3a JI€JCTBHE Ha JIEMHCHE
CEKO] HecakaH KOHTAKT Mel'y JIBe JIMIIa KOj MOXe J1a MPEeTCTaByBa 3aKaHa WU
ja cTaBa XpTBaTa BO COCTOj0a Ha CTpaB.*

Crnopen VcranOynckara KOHBEHITH]a, MTAK, COTTIACHO Wi. 34, IeMHEHETO
NpecTaByBa HAMEPHO OJJHECYBamC¢ Ha MOBTOPCHO 3aKaHYBaHke HACOYCHO KOH
JPYTO JIAIE ITO MPEIN3BUKYBA JIMIETO JIa Ce TUIAIIN 32 CBojaTa 0e30eTHOCT.

JleMHEmETO MOXKe J1a Ce jaBU BO MOBEKe OOIHIIN, OHOCHO KaKO (PHU3UIKO
NeMHEemhe—KOoe TpeTcTaByBa (U3UYKO CIENCHe Ha JIBIKEHETO Ha Jpyrara
JUYHOCT, HaTaMy BHUPTYEJIHO AEMHEHE — OIHOCHO CIIEIeHhe Ha KpTBaTa Ha
couujamHuTe Mpexku. [locTon u T.H. IPOIMKUPEHO TEMHEHE IITO PETCTaByBa
OTICECHBHO CJe/IeH-e Ha yTe OIUCKY 70 *KpTBaTa.®

HNero kako M Kaj ICHUXOJIOIIKOTO HACHUJICTBO TyKa € MOTpeOHO
MTOBTOPYBAUKO OJIHECYBaHE, KO€ € HACOYEHO TOKMY KOH pTBaTa.

Baksure neunumm u ornpeaenon HECOMHEHO YKa)KyBaaT Ha OJIMcKkocTa
Ha [MOMMOT Ha JIEMHEH-€ CO HHKPUMHHALIM]aTa 3a 3arpo3yBame Ha CUTYPHOCTA
o1 HalmoT KpuBHYEH 3aKOHUK.

Nmeno, nHKpuMuHanyjata of 4wi. 144 ox KpuMBHYHHMOT 3aKOHHMK Ha
P.Makenonuja ,,3arpo3yBame Ha CUTYpHOCTA" TJIacH:

“(1) Toj wmo Ke ja 3aepo3u cueypHocma Ha Opye co Cepuo3Hd 3aKaud
0eKa Ke Hanaoue 8p3 He208UOM HCUBOM UL MEJLO WU HCUBOMOM ULU TELOMO
Ha Hemy OIUCKO Juye, Ke ce KA3HU CO NApUYHa KA3HA Uil CO 3ameop 00 uiecm
Meceyu.

(2) Toj wmo Ke 2o cmopu denomo 00 cmas 1 npu epuierve cemejHo
HAcuIcmeo, ke Ce KazHu co 3ameop 00 mpu meceyu 00 mpu 200UHU.

3 TloBeke 3a JieMHEmETO, BuaM JopaHoBa, J., 3arpo3yBameTo Ha curypHocrta Bo PeryOiika
MakeioHHja 1 BO KOMITAPaTUBHOTO MPaBo, Maructepcku Tpy,IIpasen dakynrer ,,Jycrunujan
[psu*, Cxomje 2015

* National Center for Victims of Crime, Stalking Factsheet, nocranno Ha https://victimsofcrime.
org/docs/src/stalking-fact-sheet_english.pdf?sfvrsn=4

® Buau un. 34, Konseniuja na Coeror Ha EBporia 3a ipeBeHIuja u 6opda mpoTHB HACHIICTBOTO
BP3 )KEHUTE U JIOMAIIHOTO HACHJICTBO, TOCTAIHO Ha https://rm.coe.int/168046253a
®JopnanoBa, J, 3arpo3yBameTo Ha curypHocra Bo PenyOnuka MakeqoHuja u o BO
KOMITapaTUBHOTO TPaBO, MarucTepcku Tpyx, [Ipasen daxynter ,,Jyctunujan Ilpeu®, Cxormje
2015, ctp. 24

7 KpuBuueH 3akonuk Ha P.Makenonuja, uien 144
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(3) Co kasnama 00 cmas 2 ke ce Ka3Hu moj wmo 0eiomo o0 cmag 1 ke
20 CMopu cnpema CaysicoOeno auye 80 8puLerbemo Ha cayicoama uiu cnpema
noeexe auya.

(4) Toj wmo no nam na ungopmamuuxu cucmem Ke ce 3aKauu 0exa
Ke cmopu KpusuiuHo 0e0 3a Koe e NPORUAHA KA3HA 3ameop 00 nem 200UHU
WU NOMEeWKA Ka3Ha NPOMue Hekoe iuye nopaou He2o8ama NPunaoHoCm KoH
onpeoenena HayUuoOHAIHA, eMHUYKA ULU PACHA 2PYNA WU 6ePCKa onpeodenda,
Ke ce Ka3HU CO KA3HA 3ameop 00 eOHA 00 nem 200UHU.

(5) Tonewemo 3a denomo 00 cmaseom (1) ce npezema no npusamua
myacoa.”

Kako u cexkoe Ka3HEHO /€0, Taka M OBa MMa CBOE CHEUU(DUIHO
3aKOHCKO OMTHE, 00jJeKT Ha 3alUTUTa, CyOJEeKTUBHO OMTHE UTH.

OO6jexT Ha 3alITUTa Kaj OBa JIeJO MPEeTCTaByBa NCUXUYKUOT MUP Ha
YOBEKOT,0/THOCHO CITOKOjCTBOTO KAaKO MPETHOCTaBKa 3a JAPYTrUTe CI000IN U
mpaBsa 1ITo TOj 'y yxkuyBa. Co apyru 300poBH, CO OBa JIeJ0 KpTBaTa J00MBa
YyBCTBO JieKa He € O0e30eaHa.?

HMmeHo, eceHIyjaTta Ha HEIPaBOTO HA OBa JIEJI0 CE COCTOM TOKMY BO
ucgpiame Ha YOBEKOT Of] COCTOj0ara Ha TICUXUYKHA MUP U CIIOKOjCTBO MPEKY
BJIEBAbE Kaj HETO CTPAB U MPEAN3BUKYBAE UyBCTBO Ha HECUTYPHOCT.

OBa fneno mo cBojara MpUpoAa € M “AENUKT — Mpedyka” MO OJHOC
Ha JIpyrd, TMOTEIIKKA YIMaad BO TpaBaTa Ha YOBEKOT (MMPOTHB TEICCHUOT
WHTETPHUTET).

JlejcTBHETO Ha WM3BPIIYBamkE CE COCTOM BO ymorpeda Ha Cepro3Ha
3aKaHa KOH JIMIIETO — KPTBa JIeKa Ke Ce HaraJHe BP3 HETOBUOT JKUBOT HITU
TEJIO WJIH KHUBOTOT U TEJIOTO HA HEMY OJIMCKO JIUIe. 3aKkaHaTa € HacOYeHa KOH
CHUTypHOCTa KOH JIPYT, OJJHOCHO Taa Ce M3pa3yBa MpPeKy MPEKy ONpeIeTyBambe
Ha WJIHOTO 3JI0(IITO My C€ CTaBa Ha M3TJIE/I Ha APYTOTO JIUIE) KO C€ COCTOM BO
HaraJ[ Bp3 )KHUBOTOT WM TeJI0TO. EQEKTOT Ha 3aKkaHaTa € TOKMY CO3/1aBam-eTOHA
YYBCTBO Ha 3aIPO3EHOCT, HECUTYPHOCT, CTpaB. Taa Tpeda a Ouje 00jeKTUBHO
moo0Ha J1a MpeIru3BUKa YyBCTBO HA CTPAaB M 3arpO3CHOCT Kaj MAaCHBHHOT
cy0jext. [IpedyBCTBUTETHOCTA, OHOCHO TUIANIMBOCTA IITO € MOTOJIeMa Of
MpocedHara, He € orgareHa co 0Ba JIeJo, IITO 3HAaUM MMOJJOOHOCTA Ha 3aKaHaTa
Jla TIPeAN3BUKYBa TaKBO YYBCTBO TpeOa J1a ce OIEHYyBa CIOpe] 00jeKTHBEH
KPUTEPHUYM, CO YBaXXYBah€ HA CUTE KOHKPETHHU OKOJIHOCTH HA CITy4ajoT.’

8 Kamboscku B., Tynandecku H., Ka3ueno npaso — nocebden aei, Crorje, 2011, crp. 108-110
° Ibid.
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HaMepaTa CTOPUTCIIOT HABUCTUHA ;[aja OCTBApPU 3aKaHAaTa € HCBAYKHA,
HUMCHO JCJIOTO IMTOCTOU U KOI'a CTOPUTCIIOTHEMAJI HaMCpa ,[Iaja oCTBapu CBOj ara
3dKaHa BO MOMCHTOT KOr'a ro BpIIH BaKBOTO I[ejCTBI/Ie, Kaxko u Torami kKora
CpCACTBOTO CO KOC CC 3aKaHyBa € HCHOI[O6HO. Bo namiara CYACKa IpaKTHKa
MOCTOU CTaB JCKa MOCTOU 3arpO3yBakbC CCKOT'alll KOra CTOPHUTCIIOT UMa opy>1<je
BO paka, OIacHO OpyAuc Wi Apyro CpCACTBO ILITO € 1'[0)106HO Ja o pcajin3supa
3JIOTO CO KOC CC 3aKaHyBa, HO I[CjCTBI/ICTO MOXKC a €€ COCTOU U BO CCPUO3HA
Bep6aJ1Ha 3dKadHa IITO HC MOpa Ia 6I/II[6 NpuUApyKCHa COo ILCMOHCTpaL[I/Ija Ha
TaKBU CpCACTBA.

Ilacusen cybjexmua oBa IO € JUIE ITO € CIOCOOHO Ja ja OIeHU
CEepPHO3HOCTA Ha 3aKaHaTa, OJHOCHO JIUIE Kaj KOe MOXe Jia OuJe CO3MaJeHO
YYBCTBO Ha CTpaB M HecurypHocT. Ce cMmeTa JeKa JIeOTO € JOBPIICHO CO
CO3J/1aBame Ha CIIOMEHATOTO YyBCTBO.

Cy0jekTUBHTa CTpaHa, OJHOCHO CyOjeKTHBHOTO OWTHE Ha OBa
KPUBHYHO JIEJI0, MOTpeOHA € YMHCIIA 3a CTOPYBamke Ha OBa JIeJ0. YMHciara
Ha CTOPUTEJIOT Ha OBa JIeJo Tpeba Jla ce OJHEeCyBa caMO Ha 3arpo3yBame Ha
CUT'YPHOCTA, OJHOCHO 3aIruianryBame. '

ITocrojar n HeKOJIKY KBaJIM(UIIMPAHHU OOIUIM HA IET0TO 3arpO3yBabe
Ha curypHocta(ct.2, ct.3, c1.4). Enen ox HUB € Kora JIeloTo € CTOPEHO MpHU
BpILLIEHE HA CEMEJHO HAaCWJICTBO. BTOpPHOT OONMK MOCTOM KOra J1€jCTBHETO
(3akaHaTa) € HACOUEHO KOH CITy>KO€HO JiMLe WK noseke nuna. Kpanupunupan
OOJIUK MOCTOM M KOIa 3aKaHaTa € M3BpIIeHA MpeKy MHPOPMATUUYKU CHCTEM,
cripemMa JMIla KOM ce MPUIIAJHUIM Ha pa3iMyHa ONpejesieHa HalMOoHallHa,
eTHUYKa WJIM pacHa Ipyma UM Bepcka onpenenda.t

HecoMHueHo e fieka 3a 1a moCcTou MOTEMKHOT OOJTUK O CT.3 TOTPEOHO €
MOCTOEH-E CBECT Ka] CTOPUTEIIOT JIeKa ja 3arpo3yBa CUTYPHOCTA Ha CITY)KOSHOTO
JUIE BO BPIICHEC Ha CiIyk0ara, Wik Ha MOBEKe JUIA, J0ACKa MaK, OUTHETO
Ha MMOCEOHHOT, MOTEXKOK OOJIMK Ha 3aKaHa MO MaT Ha MHPOPMATUYKU CUCTEM
KaKo IIITO € HaBEJIEHO BO CT.4 TH COAPIKH CJIICTHUBE MTOCEOHN €JIEMEHTH KOH IO
pa3IuKyBaar ol OCHOBHOTO JIEJIO: 3aKaHa I10 MaT Ha WH()OPMATHIKH CHCTEM,
3aKaHa Co CTOPYBArE HA IMMOTENTKO KPUBUIHO JCIT0 H TUCKPUMHHAIIMCKH MOTHB
Ha TaKBaTa 3aKaHa cO OJIHOCOT KOH IPHUIIAIHOCTA Ha )KPTBATa KOH OMpeelieHa
HallMOHAJHA, ETHUYKA WJIM pacHa TpyTa Uik BEpPCKa orpeaenoa. 3a mocToeHhe
Ha OBOj OOJIMK Ha NEJOTO MOTPEOHO € KyMYJaTHBHO Ja OWAAT WCIIONHETH
CHUTE IMOCEOHU YCIIOBH, KaKO M JIa C€ YTBPAM MPUIHHO — MTOCIICTUIHATA BPCKA
rmoMery 3aKaHaTa U MPUITATHOCTA Ha )KPTBATa WU OIpe/IeicHa Ipyra.*?

10 Ibid.
1 B. . 144, K3M.
2 Tbid.
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Bo cuctemarukara Ha sienara npoTHB CII000UTE U ITpaBaTa Ha YOBEKOT
U rpalfaHUHOT, C€ U HU3a JAPYTH Jejla KO OCBEH MPETXOAHO aHAIU3UPAHOTO
MMaar JIOIMUPHH TOYKH U CO JIeMHEeeTO. [ToBpeuTe Ha MpUBaTHOCTA, OTHOCHO
CJIEICHETO, IPUCITYIIKYBakbETO CHUMAETO, CIUKAmbEeTO U JIp. Ce JIejCTBHUja
KOHU, KakKo IITO € HaBEIEHO BO OMPEIEIHM aHAIM3HM M CTYIMH,, IPOCIEACHU
U CO Jpyru JAejCTBUja NMPEAM3BHKYBAaaT CTPaB M HECUTYPHOCT Kaj JIyreTo,
pe3ysTupaaT co BUCOK CTENEeH Ha MOBpela HAa CUTYPHOCTa Ha HCTUTE THE
muna. OBHe JejcTBHja ce KapaKTEpUCTUYHM 32 €/1Ha 10jaBa Koja Beke HEKoj
MIOJIOJIT BPEMEHCKH MEePHOJI € TeMa ILITO T'Y TaHTUpa MoroyieM Opoj Ha JIp>KaBU
mMpyM cBeToT. HecomHeHo, MOXke 1a ce KOHCTaThpa JieKa BpILEHETO Ha
OBME JIEJCTBHMja HMCTOBPEMEHO 3HauW IOBpEAa Ha NPHUBATHOCTA HA CEKOJ
YOBeK 0€3 pa3iMKa Ha MOJIOT, pacara, HallMOHATHOCTA U IPYTO. Camara
MIPUBATHOCT € TeMa Ha rojieM 0poj Mel'yHapOJHH JOKYMEHTH, KaJie CO TEKOT
Ha BPEMETO CTaHaJla BUJUIMBA MOBP3aHOCTA HA MOBpeJaTa Ha MPUBATHOCTA
CO CUT'ypHOCTa Ha yoBeukoTo Outue. [la Taka, 3apaau HUBHATa TeCHa BPCKa
MOKPaj MOCTaBYBAKETO HA OOIUIMTE U LIEIUTE HAa IOCTOCHE Ha IPUBATHOCTA
BO MelyHapOAHU JOTOBOPH, MCTOBPEMEHO C€ MOCOYyBa M UMILTUIMpA Ha
3arpo3yBameTO Ha CUTypHOCTa M 0Oe30eqHOCTa CO JEjCTBHja Ha CIIEACHSE,
HaOJbydyBamke, CHUMAmke M OCTAaHATO CTAaBEHM IIOA 3ae[HUYKH Ha3UB
“nemueme”.

2. I[eMHeH)eTO BO KOMIIAPaTUBHOTO IIPaBO

ITo AKTYCIIU3UPAKBLCTO HA ICMHCHCTO HAa CBPOIICKO TJIIO, HCKOU APiKaBU
BO CBOHUMTC Ka3HCHH 3aKOHOAABCTBa YCBOI/Ija HWHKpUMHHALIUA 3a BAKBOTO
I[ejCTBI/Ie. Moxe na ce 3a0e1eKHu ACKa MOCTOU PA3HOJMUKOCT BO HACIIOBUTC,
HO CYHITUHATaA € UCTa U Taa C€ COCTOU BO CO3JaBalkbC HA YYyBCTBO Ha CTpaB
U BOBHECMHPCHOCT Kaj JKpTBATa, MpEAU3BHUKAHU CO CJICHCHC, IIPOTOHYBAKC,
OJHOCHO ,,I[eMHeI—BC“ Ol CTpaHa Ha U3BPIIHUTEIIOT.

Bo Xpsarckuor KazHen 3akoH, Ha mpuMep, BO IIaBaTa Koja T'u omndaka
Jierata TpOTHB JIMYHUTE cio0oau, Bo wi. 140 € MHKPUMHHHMPAHO T.H.
HAMETIINBO OJTHECYBAmE:™

Ynen 140: Hamemausooonecyvsarve

(1) Toj wumoynopro u nodoneo epeme ciedu Uil NPO2oHY8a Opy2o auye

3JopnanoBa, J, 3arposdyBamero Ha curypHocra Bo PenyOnuka MakegoHuja U BO
KOMITapaTHUBHOTO TPaBO, MarucTepcku Tpyx, IIpasen daxynter ,,Jyctunujan Ilpeu®, Cxormje
2015, ctp. 21

14Kazneni zakon Hrvatske, nocramuo Ha https://zakon.hr/z/98/Kazneni-zakon

108



WU €O He2o ce 0bUudy8a 0a 60CNOCMABU KOHMAKM UlU 60CHOCMABY 80 KOHMAKM
WU Ha Opye HAYUH 20 3ACmpauiyéa u co moa npeou3suKy8a 603HeMupeHocm
UIU cmpae Kaj auyemo 3a ceojama bezdbeoHocm unu bezbedHocma Ha iuyama
OUCKU 00 He2o, Ke ce KA3HU CO KA3HA 3ameop 00 eOHa 200uHa.”

(2)Axo denomo 00 cmas 1 Ha 080] WlieH e CMOPeHO Cnpema ce2auleH Uiu
nopateuten opauer Opyeap uiu 60HOPA4eH Napmuep Uil HCUBOMeH Napmuep
Uy Heghopmanen HCUBOMeEH NapHep, UIU Juye co Koe Cmopumenom Oui 6o
UHMUMHA 8PCKA UIU OETOMO 20 8pPUIL Cnpema Oeme, Ke ce KA3HU CO KA3Hd
3ameop 00 mpu 200uHu.”’

(3) Tonerwemo ce npezema no npeonoe, 0C8eH aKo 0elomo e CMOPEeHO
cnpema oeme.

Kako mTo Moxe na 3abenexuMe, OCHOBHOTO JIeJIO Ha HAMETIHMBO
OJTHECYBaH€ CE COCTOU AJITEPHATUBHO ITOCTABEHHU J1€]CTBH]a, OJTHOCHO CIIE/ICHE
WIH TIPOTOHYBamke KOE € YINOPHO M KOE Tpae MOAOJT BPEMEHCKH IMEPUOIT
(IwTo 3HaUM JeKa JIEjCTBUETO ce MOoBTOpyBa). Kako antepHaTuBHO J€jcTBUE
€ TpeABHICH APYr HAYMH Ha 3aCTpallyBamkbe, MMPH IITO KAKO TOCIEeIUIa Ce
jaByBa BO3HEMHPEHCT WJIM CTpaB Kaj >KpTBara 3a Oe30eaHOCTa HE caMo Ha
cebe, TyKy W/uiu Ha ONHMCKH JIHIIA.

[Tocneaunara Ha oBa J1€J10, KAKO IITO MOKE J1a CE 3aKIIy4H, € UICHTUYHA
Co Tmocieaunara Ha aeiaoro ox wi. 144 oq K3M.

Kpanudunupan o6IuKk mpeTcTaByBa Kora oBa JENO € CTOPEHO Mpema
cerailieH Wiu TopaHellleH napTHep, BO CMUCTa Ha OpadeH Apyrap, BoHOpaueH
naptHep uiau QopmalieH wid HedopMaleH XUBOTEH MapTHEp, JIHIE O
WHTUMHA BPCKa U CII.

IToTexok 00IHK MpETCTaByBa U HAMCTIIMBOTO OAHECYBAKC CIIpeMa JICTC.

Kasnara 3a 0CHOBHHOT OOJIMK € 3aTBOP JI0 €/1Ha, a 33 KBaTU(PUITUPAHUTE
O0JIHIIN 0 TPH TOAMHU.

[lITo ce omHecyBa 10 KPUBUYHOTO TOHEHE, CO OTIe] Ha (DAKTOT MITO ce
paboTu 3a MOJIECHO Ka3HEHO JIEJI0, TOa € Mpe3eMa o MPEJIJIorT, a aKko KpTBaTa
€ JIeTe, TOoTalll TOHEHETO Cce MmoBemyBaex officio.

FepMaHCKI/IOT KpI/IBI/I‘-IeH 3aKOHHK, UCTO TaKa BO IJlaBaTa HA KPUBUYHU
AcJIa TPOTUB JIMYHUTC CJIO6OIII/I CKCIUITMOWUTHO IMO3HAaBa KPUBUYHO JCJIIO HaA
JCMHCHC.

WNmeno, un. Ynen 238.0emuerve, enacu.:

“Toj wmo npomuenpaeno demHe HeKo2o, bapajku OIuUckocm 00 Heeo,
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ceobudy8ada8oCnOCmMasUKOHMAKMCOHE20CONOMOUHAMENEeKOMYHUKAYUUUTU
Opy2UCPeOCmMBa3aKOMYHUKAYUJAUTUNDEKYMPEeMUIuYa, My ce 3aKaHy8a Hemy
unu Ha OaUCKo Tuye dekake 20 youe, nogpeou, spabHe, Uiy co opyau CIuvHU
oejcmeuja cepuo3nHo Ke 20 HApyuwu He208UOM CEKOJOHe8eH JHCUBOm, Ke ce
KA3HU CO KA3HA 3aMeop 00 mpu 200UHU WU NAPUYHA KA3HA.

Co xaszna 3ameop 00 mpu meceyu 00 nem 200UHU, Ke ce KA3HU
CMOpUmenom axo ja cmasu HCpmeama uii Hej3uHo OIUCKO UYe 80 HCUBOMHA
ONACHOCM UNU U HaHece Cepuo3Ha nogpeod.”

Co kazna 3ameop 00 eOHa 00 decem 200UHU, Ke ce KA3HU CIOPUmMenIom
aKo ja i 00 HCUBOM HCPMEAMA UNU HEJ3UHO OIUCKO Tuye.

I3

Kako mTo Moxe nma ce 3akimyuu, ce paboTH 3a MHKpUMHHAIMja Koja
€ ONMCHAa W JUCIO3WIIMjaTa COAPKHU TIOBEKE KOHKPETHH €JIEMEHTH, Iia
OTTyKa, JIEMHEHETO COIVIACHO T€PMAHCKOTO 3aKOHOJABCTBO € JICJCTBHE Ha
MIPUKPATyBakb€ W HABJICTYBAKE BO JIMYHUOT MPOCTOP HA HEKOE JIMIIEC WIIH
0o0uJ1 1a ce BOCTIOCTaBM KOHTAKT CO XKPTBAaTa MPEKy KOMYHUKAITUCKHA CPEJICTBA
oJ1 OMJIO KaKOB BHUJ WJIM TIPEKY TPETH JIMIIA, 3aKaHU CO TEHIKU MOCICIUIINA U
HapyIIyBamke Ha CEKOjIHEBUETO M MUPHHUOT )KMBOT Ha XKPTBATa.

3a 1e10To € MponuiaHa Ka3Ha 3aTBOp J10 3 TOAMHU WK apuyHa Ka3Ha,
a 3a MOTEIIKUTE OOIHUIM Of 3 MEceld o1 5 roquHu, ogHoCcHO o1 1-10 roguHN
3a JICTAJIHA NOCACAULIN.

Bo g 238 e NpCABUACHO I'OHCHCTO IO IMPABUIIO Aa CC IMPE3EMC I10
6apa}Le Ha JKpTBara, HO HCTOBPEMCHO € OCTABCHA MOXXHOCT TOa Oa 6I/II[6
110 CJ'Iy>K6CHa JOJDKHOCT HOKOJIKY jaBHOTO OOBHMHHUTEJICTBO CMETa JCKa BO
KOHKPCTHHUOT cnyqaj IIOCTOH MOceOeH jaBeH HHTCPCC.

Wntepecen e cinyuajor co Mranuja, umeno, Uranujanckuor Kaznen
3akoHUK BO 2009 ronnHa € TOTOTHET CO MoceOHa MHKPUMHHAIIT]a 33 IEMHEHHE:

Y. 612- bis- nemHEBE

,, OceeH 00KOIIKY He npemcmasy8a NoCEPUO3HO KPUBUYHO 0€0, CO 3aME0p
00 6 meceyu 00 5 200UHU Ke ce Ka3HU MOj Wmo 60 NoGeKe Haspamu, 603HeMUPY8a
Opy2o uye Uiy My ce 3aKaHy8a o umo npeou3sUKy8a Cepuo3Ha BOHEMUPEHOCH
Wiu cmpas uau npeou3sUKY8ad OCHOBAH CMPAG 3d He208amd Ui CUSYPHOCIA
Ha OMUCKO Iuye uiu co HageoeHume OejCmeuja NpeoussUuKysa NpoMeHa Hd
HCUBOMHUME HABUKU HA TUYEMO.

> Buin. German Criminal Code, https://www.gesetze-im-internet.de/englisch_stgb/englisch
stgb.html
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Co nosucoxa kasua ke ce KazHu CMopumeiom 0OKoJIKY 0elomo e CMopeHo
cnpema Opaven opyeap unu nopaxeuieH opaver opyeap, auye co Koe Ouil 80
O10CKa eMOMUBHA BPCKA UIU AKO O€OMO € CIOPEHO NPEKY KOMNIJYMepCKu Ui
€NeKMPOHCKU CUCTEM.

Co nogucoka kasHa 3a NONOBUHA Ke ce KA3HU CMOpUumenom 3a Ucmomo
oejcmaue ako moa e u3epuieHo KoH oeme, OpemMeHa dHceHa U iuye co NPeuKu
60 pazsojom.

(13

NranujanckoTo 3aKOHOABCTBO MPEIBUIYBA TOHEHETO JIa CE TPE3eME 110
MpUBaTHa Ty»0a BO POK o1l 6 Mecely, a Toa ce Bpiu ex officio 3a menoTo of
craB 3.

3apaan (hakToT MITO IEMHEHETO BO HajroeM Opoj Ha Clydau BO Ipakca
ce BpmM cO (U3UYKO CIeNeHhe WiIH Tene(OHCKO BO3HEMYypyBame, 0e3 ma
MocTou (U3WYKO HACWICTBO, BO Mranmmja muHarara roguHa Oerie OTBOPEHO
MpAIambeTo 32 3aKOHCKM W3MEHH, OJHOCHO BOBAaKBUTE CHTYAllMU Jla CE OJIU
BOHACOKA HA N3BECHA JEKPUMHUHAIN3AIM]a, OTHOCHO Ja HE CE Ka3HYyBa CO 3aTBOP
W3BPIIMTEIIOT Ha BAKBO JICjCTBUE, TYKY J1a ja H30eTHE OJrOBOPHOCTA CO MOKHOCT
Jla TUTaTH MapUyYHa Ka3Ha el Ja 3alovHe Cy/ICHETO (CBOCBHUIHA aJITCPHATHBA
Ha OJyIarame/3amupame Ha mocTankara).’

Moxe na 3akiny4uMe JeKa Ka3HeHaTa IIOJIMTUKA BO IOIVIe] Ha 3aKOHCKOTO
OZIMEpYBamb€ Ha Ka3zHara 3a 0Ba JIEJI0 BO BPCKa CO OCHOBHHUOT OONMK € mobiara
Bo XpBarcka, a moctpora Bo I'epmanuja u Uranuja. Bo Makenonuja aenoto
3arpo3yBame Ha CUTYPHOCTA C€ Ka3HyBa Hajoaro.

Hemuewero Bo CAJl e mpeamer Ha cepro3HO BHUMaHue. Toa e
WHKPUMUHHUPAHO Ha (eaepalH0 HUBO HO BP3aHO CO 3aKaHW 3a yOWCTBa,
KU/THANMPaEha, CEMEjHO HACKIICTBO UTH. OTTyKa, pa30MPIINBO € M IIITO PA3INIHHUTE
np>xasu Bo CAJl pa3iu4HO My MpHCTamyBaar Ha oBoj mpodneM. Kamupopauja e
€ITHa OJ] TIPBHTE JIP’KaBH KOU JISTUCIIATUBHO CE OCBPHYBA HA 0Baa MPOo0OIeMaTHKa.
Toa Bo ToEeMa Mepa e pe3yAaTar u Ha ofpesieH Opoj Ha CiTydau Ha JIEeMHEHE KOH
3aBpuIMie co yOMCTBO Ha JXpTBaTa.'®

Co ommen Ha TOa INTO JEjCTBHjaTa Ha JIEMHEHE MOXE Ja ce
KapakTepu3upaar co IUPOK J1jarna3oH Ha HEMpaBo, 071 HajMaJlo 10 HajCEpHO3HO,
BO Hekou npxkaBu Bo CAJl mocrojar KOHTPOBEpP3HM 3aKOHM BO TOIIE Ha
JIEMHEHETO, a TPOOIEMAaTHYHO € U TOA IITO CIOpe]l UHKPUMHHAIIMUTE JIEI0TO

16 [Togeranno B. CodicePenale, http://www.altalex.com/documents/codici-altalex/2014/10/30/
codice-penale

”Knapp, V., Stalking reduced to finable offence, http://www.italianinsider.it/?q=node/5584
®Tlogeranno Buau , Saunders, R. Stalking: The legal Aspects of Stalking, http://www.
stalkingalert.com/articles/legal-aspects-of-stalking/
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IIOCTOH U 0€e3 Ja uMma 11ocjacania BO B Ha (1)I/I3I/I‘-IK3. MoBpcaa Ui HITeTa 01 TOj
BU.

Hanmonamauor nenrap 3a xpreu Ha kpumuHan Ha CAJl (The National
Center of Victims of Crime) Bo Stalking Factsheet (mocienqHo oOHOBEHO BO
2015 ronuHa)* n3HEeCyBa HHTEPECHU IIEAMINTA U mofaTony. Taka, Ha mpuMep,
MOKPaj HArIacyBameTO JIeKa MOCTOjaT PasIudyHU Je()UHUIMH, Ce MCTAaKHYyBa
JIeKa BO OCHOBA JIEMHEH-ETO MPETCTaByBa TIOBEKEKPATHO OJJTHECYBAE HACOUECHO
KOH OIpEJIeNICHO JIMLIE KOe Kaj CeKOE Pa3yMHO JIMIE Ke MPeIu3BUKa YyBCTBO Ha
CTpaB.

Ce HaBemyBa Ha IpUMED U JIeKa:
- Tomumxo okoiy 7.5 munmonw xxutesn Ha CA /] ce npenmert Ha ieMHe ;2

- 15% on xenurte Bo CAJ[ u 6% ox Makute Onie )KpPTBU Ha JIEMHEHE BO
OJIPEICH TIEPUOJ] OJ1 )KMBOTOT KOTa IMOYYBCTBYBaJIeé CEPUO3EH CTPaB JeKa
THE WIN HUM OJNKCKY JUIa ke OuiaT NoBpeeH! UIU yOueHu;

- [loBeke on monOBHMHATA >XPTBU OWJIE KPTBU HA JEMHEHE Ipel Ja
HAIoJHaT 25 TOMUHH.

Bo ucTHOT NOKYMEHT ce HaBeldyBaaT M 3acTpalllyBaykM IOJAaToOLM 3a
MIOBP3aHOCTA HA IEMHEH-ETO U Jenata Ha pemunua u3Bpiienu Bo CAJl on crpana
Ha [opaHeIIeH UHTHUMEH napTtHep. imeno, Bo 76% yOuenure sxeHu Ouiie )KpTBU
Ha JIEMHEHE IIpesl yOHUCTBOTO, 54% o1 *pBUTE Ha (PeMHLIU/ [TPUjaBUIIE IEMHEHE
BO IOJIMLIM]ja Mpe 1a Ouaat yOueHu of1 cBOjoT JeMHad, a ckopo 90% of1 kpTBUTE
Ha heMHULIM KOU ITpe] Aa Ounar youeHu Ouiie v pU3NYKU HalaJHaTH, UCTO Taka
Ousie 1 IEMHETH OKOJTy €/lHa ToAMHa IpeJl yOUCTBOTO.

[ITo ce omHecyBa 110 JiejcTBHjaTa HA ICMHAYNTE, THE HAJYECTO TH CIIe/Iee
CBOUTE JKPTBU MpPEKy (U3UYKO CIENCHEe, CO MPHUCTYIIHU Ypeau, KaMepu HIu
npeky GPS, um ocraBae/mpakarie HecakaH! TIOPAKH, TIPABEJIC YSCTH HECaKaHU
Tese)OHCKHU TTOBHITY KOH JKPTBHUTE WM CE TIOjaByBajie Ha MeCTa KaJie IITo Oniie
KPTBHUTE.

Bo npocek eHa eTTHHA O] IEMHAUUTE KOPUCTAT OPYKj€ 3a 3arliallyBambe
WM TIOBPEIyBame Ha KPTBAaTa, a Kora JIEMHAYW CE€ MOPAHEUIHUTE WHTUMH U
napTHEpH, THe Op30 U MPUCTAITyBaaT Ha KPTBaTa.

Cxopo 80% opn >xeHuTe - KpTBU U OKOMy 75% O Makute - KpTBU C€
JIEMHATH O]l IOPAHEIICH MapTHEP WK MO3HAHUK, IITO 3HAYM HAJYECTO CTOPUEITH
Ha OBa JIeJIO C€ JIMLA KOU Ce [T03HaBaar Cco KpTBara.

9 Stalking Factsheet, http://victimsofcrime.org/docs/default-source/src/stalking-fact-
sheet-2015_eng.pdf?sfvrsn=2

20 AKO T pasriiefiaMme BaKBUTE IIOJATOLH OJf IIPE CaMo TPH FOAMHH, Ke 3a0eiMe JeKa oBaa
Opojka ckokHaia of 6.6. MIJIMOHH Ha 7.5 MIJTHOHH KPTBU.
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Kaxko mTo ce HariacyBa v BO CIIOMEHATHOT JIOKYMEHT, TIOKPaj MOTCIIKUTE
JieNia KOM YeCTO Ce HAJOBp3yBaaT Ha JICMHECH-ETO, M BO MOJICCHUTE CIIydaH,
XKPTBATA TPIIM CEPHO3HU MMOCIICUIIN, OHOCHO JKPTBUTE Ha BAKBUTE JICJIa JKMBEAT
BO MOCTOjaH CTPaB, Kaj HUB CE MOYECTO 3aCTAllCHU aHKCHO3HOCTA, HECOHUIIUTE,
TEIKara JAenpecHja, ColrjarHara TMCYHKIHja U CJ., OKOIY €Ha OCMUHA O]
HHB T0 rydar pabOTHOTO MECTO KakKo TMOCIe/IMIa Ha BUKTUMH3AIHjaTa, a CKOpo
MCTO TOJIKB JIeJT O] )KPTBHUTE BO OOM 32 CIIac ce CeliaT Ha JAPYro MecTo.?

3. 3akiIy4yHH coriegyBama

Kako mTo mMoxe na ce 3akiydd on aHanus3ara, KoHBeHIMjara Ha
Cogerot Ha EBpona 3a npeBennuja u 6opda mpoTHB HACHICTBOTO BP3 KEHUTE
u oManrHoto HacwicTBo (McranOyncka konBeHnuja, 2011 roguna), orBopu
HOBHM TepcrieKTUBU Bo EBpomna Bo morvien Ha 3alTHTara Ha MPUBATHOCTA U
CHUTypHOCTa Ha TparaHUTe Kako MHAMBHIyH. Hu3a aejcTBHja KoM JOTOTAII
He Oea BO paMKHTE Ha Ka3HEHONpaBHATa NpU3Ma, CTaHaa AaKTyelIHU U
nperno3HamiuBd. EnHa ox 0OBpcKkUTE Ha Jp)KaBUTE - MOTIHUCHUYKH,
MeryaIpyroTo, € U MHKPUMUHUPAKE HAJEJCTBUETO Ha JeMHEeme. Bo 1yXoT
Ha wi. 34 on KonBennujara, ,,JeMHEHETO ‘HajU€CTO CE COCTOU O]l IIOCTOjaHO
CJIE/ICH-E U BOCIIOCTABYBamhE HAa HECaKaHa KOMYHUKAIMja Co IpyTaTa JIMYHOCT.
IToxpaj pu3nuKo, TEMHEHETO MOXKE J1a C€ jJaBU M KaKO BHPTYEIHO, KOe ce
JIEMOHCTPHUPA KaKo JIEMHEHE Ha JIMLIETO Ha COLUjATHUTE MPEXKU. JleMHEHETO
BO OCHOBA MMa 32 MOCJIEHIIA TPEIN3BUKYBahe CTPAB Kaj )KPTBATa, I1a CIOpe.T
TOA MM CHJICH TICUXOJIOUIKH UMITAKT.

JlenymMHO cmopen JejCTBHETO Ha HW3BPIIYBalke, HO MOJUPEKTHO
BO TOIen Ha e(eKTUTe, OJHOCHO TMOocleaullaTa Ha BaKBOTO [IEjCTBUE,
JIEMHEHETO MPETCTaByBa OOJIMK Ha 3arpo3yBame Ha curypHocta. Ho, Toa Bo
Halrara Jp>kaBa, Ia ¥ BO MOBEKETO O JP>KaBUTE O]l COCEICTBOTO HAjUeCTO
HE € WHKpUMHHUpaHO. EneH of MO3WTUBHUTE MpHUMEpPH IMPETCTaByBa
XpBarcka koja TO WHKPUMHHHpA JIEMHEHETO Kako MmocebeH oOnMK Ha
KpUBHUYHO Jeno. [IpoTuBNpaBHOTO ciefeme U MPUKPaAyBake Ha JIULE U
MIPU TOA HABIET'YBamk€ BO HETOBHOT MPOCTOP, CO OOU[ 32 BOCIOCTABYBAaHE
KOHTAKT CO JIUIETO CO MOMOII Ha TEeNEKOMYHHKAIIMH WM JIPYTH CPElICTBa
3a KOMYHHKallMja WU MPEeKy TPETH JIMIA € JIeJCTBUETO Ha M3BPIIYyBamkE Ha
OBa JIeJI0 criopell MHKpUMHUHanujara Bo ['epmanuja. Utanuja ucto taka uma
noceOHa MHKpUMUHAIH]a 32 IeMHee. KomnapaTuBHara uiycrpaiiuja Oenexu

21 Stalking Factsheet, http://victimsofcrime.org/docs/default-source/src/stalking-fact-
sheet-2015_eng.pdf?sfvrsn=2
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KapaKTepHCTUKU Ha CEPUO3€H TPETMaH Ha 0Baa mojasa, ocodeno Bo CAJI.

Crniopen onpeieNieHd UCTPaXKyBamba, TOJIEM JIeJT OJ1 JIyTeTo Oujie )KPTBH
Ha JIeMHEWE npel 1a HanoiaHat 25 ronuau. Okony 60% o KeHUTE KPTBH,
Owie cielaeHW Of CBOJOT TMOpaHENIeH WHTUMEH MapTHep. JKeHWTe >XpTBU
Ha JIEMHEHE HajuecTO C€ XKPTBH W HA TMOCJICIOBATEIHM JICjCTBU]ja, Tla U HA
KPUBHUYHH JIeJIa: CUITYBamke, YOUCTBA U JIp.

Bp3 ocHOBa Ha aHATM3UTE BO KOMITAPATHBHOTO Ka3HEHOIIPABO, & UMajK1
I'M npeaBu U 00BpckuTe Ha PM kou mpousieryBaar ol HOTIHUIIYBAaKETO U
parudukyBameTo Ha VicTanOynckara KOHBEHIIM]a U KOHKPETHUTE TIOKa3aTeln
32 OMACHOCTHTE KOM MPOM3JIETyBaaT O BaKBara I10jaBa, ce MpernopadyBa oBa
JIejCTBUE J1a OWJIe KPUBUIHO CAaHKIIMOHHUPAHO.

Ha 3akoHomaBenor My ce Ha pacrnojlaramke JB€ OMNIMH, MOTOYHO: Aa
MpenBUIu nocedHa MHKpUMUHAIMja Onucka a0 Taa of wi. 144 og K3M —
3arpo3yBambe Ha CUTYPHOCTa WM MoceOeH OONMK Ha MHKpUMHUHAIMjaTa O]
yi1. 144 og K3M.

JlokomKy ce 3eMe IpeIByI OTIIIMjaTa 3a HOBa, MOCceOHAa MHKPUMHHAIIH]A,
KaKo IIITO € TOA BO XpBaTCKa, Ha TPUMED, HO U BO APYTUTE 3aKOHO/IaBCTBA, Tpeha
Jla ce UMa BO BUJ U (AKTOT JeKa CO U3MEHUTE Ha HOBHOT XpBarcku KaszHeH
3akoH oj1 2015 roguHa, nenara NpoOTUB JTUYHUTE CII000/IM Ce KapaKTepu3upaaT
CO M3MEHET perneproap, Ha MPUMEpP, MOCTOU JEJIOTO ,,IPUCHIIOA, JCIIOTO
»3aKaHa“, 1eJ10To ,,HAMETJIMBO OIHECYBame  UTH. Toa 3HauH, Jjeka BO XpBarcka
JIETIOTO ,,3aKaHa’ € CYyINCTUTYT Ha JIEJO0TO ,,3arpo3yBamkbe HAa CUTYpHOCTA®, a
,,HAMETJIMBO OJTHECYBame  3a ,,IeMHEHE ‘. BakBaTa HOMEHKIIaTypa 01 MOXKeIa
na 6une mpudareHa U Kaj Hac JIOKOJIKY OTIfHjaTa 3a oceOHa MHKPUMUHAIIH]a
oune erabiaupana.

OcTtaHyBa Kako OMIIMja, CEMaK ¥ MOKHOCTA JIejCTBUETO Ha JIEMHEHE J1a
oune nen ox ui. 144, kako nmocebeH oomuk. Ho, Tpeba ma ce 3eme mpenBu
1 ($aKTOT JIeKa Kora ce MHKpUMUHHUpa TocebeH 00IMK, HajuecTo ce paboTu
3a MCTO WIM CIMYHO JICjCTBUE Ha M3BPLIYBaWkE, CO pa3indyHa (10 KBAHTHUTET
HAj4ecTo) TOCIeAWIIa — TOTelIKa, TIOJeCHa WM KBalu(UIMpPaHa CO
KBJIUTATUBHO pa3nugHo aejctBue. Co oren Ha (aKkTOT MITO TyKa € pa3TuIHO
JIejCTBUETO Ha U3BPIIIyBambhe, a HE MOCIeaAnIaTa, Ou OUII0 Cernak, MoonpaBIaHo
IIEMHEHETO OMIe TOCEOHO Ka3HEHO A0, KOE CEMaK Ke ocTaHe 1a Ouae OIHUCKO
Y KOMITapaOWITHO COJIENIOTO 3arpo3yBambeTo Ha CUTYPHOCTA.
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Prof. Dr. Aleksandra Deanoska**

ON THE NEED FOR CRIMINALIZATION OF THE STALKING AS
A FORM OF THE CRIME “THREATENING THE SAFETY”

Abstract: The Council of Europe Convention for Preventing and
Combating Violence against Women and Domestic Violence, also known as
the 2011 Istanbul Convention, imposes on States Parties a range of obligations,
inter alia, for the incrimination of certain acts, such as, for example, stalking.
In the meaning of article 34 of the Convention, “stalking” is defined as an
obsessive behavior by one person or group towards another person, causing
fear for his safety. It usually consists of constant monitoring and establishment
of unwanted communication with the other person. The stalking can appear
as a physical, virtual (which is demonstrated as stalking on social networks),
expanded etc. The stalking basically has the consequence of causing fear and
anxiety to the victim.

At first sight the stalking is a form of endangering safety. But there are
certain differences in the action of perpetration. In the Republic of Macedonia,
this is still not a crime, also in most of the neighboring countries. But many
European countries in the criminal codes already have provisions for this issue.
The paper analyzes the corresponding penal provisions in Croatia, Germany
and Italy, and a review is given of this issue regarding the situation in the
United States.

The authors of the paper recommend that the action of stalking actions
be criminalized as soon as possible according to the degree of wrongdoing.

Key words: stalking, safety, criminal offence, threat.

*  Full Professor of Criminal Law at the Faculty of Law “lustinianus Primus”, Skopje
** Associate Professor of Criminal Law at the Faculty of Law “ITustinianus Primus”, Skopje
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DIVORCE LAW IN THE NEW SLOVENIAN FAMILY CODE

UDK: 347.627.2(497.4)(094.5)
Original research paper

1. INTRODUCTION

The National Assembly RS adopted the Family Code (DruZinski
zakonik, Uradni list Republike Slovenije (RS) (Official Journal) No 15/2017
— hereinafter FC) on 21.3.2017.! The Code entered into force on 15. 4.
2017 and will begin to be applied two years after entering into effect
(15. 4. 2019). The extended period between the date of entry into force
and the beginning of use of the FC has been envisaged for the courts
and social work centres to prepare properly for the new legislation and
adopt the necessary implementing regulations. An exception applies to
provisions relevant for family policy (articles 17, 18, 19, 280 and 281
FC) and the provision on the previously expressed will of the parents
(art 144 FC), which will apply from the date of entry into force of the
Act (from 15.4.2017), as well as provisions on concluding a marriage,
which will be used from 1.1. 2018.2

The introduction of FC means that Slovenia has been given new
legislation after more than 25 years of efforts for acomprehensive reform
of family law.*This happened only a few months after the Marriage and

* Full Professor, University of Ljubljana, Faculty of Law.

! On FC see Barbara Novak, Druzinski zakonik z uvodnimi pojasnili — Family Code with
introductory explanation (1st edn, Uradni list Republike Slovenije 2017) p 1-324.

2 Provisionsofart 305 FC.

3 At the beginning of 2005, the Institute for Comparative Law at the Faculty of Law of the
University of Ljubljana handed over to the client, the Ministry of Labour, Family, Social
Affairs and Equal Opportunities of the Republic of Slovenia (at that time the Ministry of
Labour, Family and Social Affairs),proposed regulations for reform of family law. The author
of these introductory explanations was a member of the working group of the Institute for
Comparative Law. The proposed regulations did not contain legal regulation of same-sex
communities, because the ministry, as the client of the proposal, made the decision to regulate
this topic of family law with an individual law. Following submission of the new regulations
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Family Relations Act (Zakon o zakonskizvezi in druzinskih razmerjih,
Uradni list Socialisti¢ne Republike Slovenije (SRS) (Official Journal)
nos 15/1976, 30/1986, 1/1989 , 14/1989, Uradni list RS (Official
Journal) nos 13/1994, 82/1994, 29/1995, 26/1999, 60/1999, 70/2000,
64/2001, 110/2002, 42 / 2003, 16/2004, 101/2007, 90/2011, 84/2012,
82/2015, 15/2017 - hereinafter the Marriage Act) had been in force for
40 years.*

FC, unlike the previous legislative versions that did not enter into force,
no longer contains provisions on the life communities of same-sex partners.
Prior to the submission of FC into legislative procedure, these were deleted
from the Partnership Relations Act (Zakon o partnerskizvezi, Official Journal

to the ministry, the Registration of Same-Sex Civil Partnership Act was adopted in 2005
(Uradni list RS (OfficialJournal) nos 55/2006, 91/2011, 18/ 2016, 33/2016, 68/2016, 33/2016
- here in after RSCPA). The proposal for reform of family law was not submitted to legislative
procedure.

On the basis oft he reform proposal, the ministry then prepared several proposals, but these
were generally abandoned before they were submitted to parliament (Karel Zupancic, Barbara
Novak, Viktorija Znidarsi¢ Skubic, Mateja Kon¢ina Peternel, Iz pred govora k drugi izdaji
- From the preface to the second edition and Karel Zupanci¢ (ed), Reforma druzinskega
prava, predlog novih predpisov s komentarjem - Reform of family law, proposal of new
regulations with commentary (2nd edn, Uradni list RS 2009) p 11-12. An exception was
the proposal of the Family Code (here in after DZak) adopted by the National Assembly
on 16 June, 2011. DZak was available at: <http://www.mddsz.gov.si/fileadmin/mddsz.gov.
si/pageuploads/dokumenti pfd/word/DZak-sprejet-16-6-11.doc>accessed 7 May 2012. The
2011 DZak did not enter in to force, because at a referendum on 25 March 2012, 55% of those
entitled who participated in the referendum (30% participation) opposed DZak. The main
bone of contention in the referendum was the institution of same-sex partners being treated
similarly to marital and extra-marital heterosexual couples. The question of the admissibility
of the referendum on the entry into force of DZak was soon brought before the Constitutional
Court for judgement, on the demand of the National Assembly of the Republic of Slovenia,
which considered that deferring the entry into force of DZak or the rejection of DZak in the
referendum would result in unconstitutional consequences. This motion was rejected with
the reasoning that the outcome of a referendum cannot have unconstitutional consequences,
since the DZak does not apply immediately, but only one year after its entry into force. This
period, with slight deviations, would be equal to the period in which the National Assembly
is bound to the outcome of the referendum. Therefore, whether in the event of a rejection
of DZak or its confirmation, the legal position would remain the same, i.e.,that one year
after proclamation of the referendum, the Marriage Act and the Registration of Same-Sex
Partner Communities Act would start to be applied (decision of the Constitutional Court of
the Republic of Slovenia, No. U-1I-3/11 of 8 December 2011, Uradni list RS (Official Journal)
no 109/2011). On the difficulties in changing family legislation see Barbara Novak, »Novejsi
razvoj v slovenskem druzinskem pravu - New Development in Slovene Family Law«, and
Aleksandra Kora¢ Graovac, Irena Majstorovic (eds.), Europsko obiteljsko pravo - European
FamilyLaw (1st edn, Narodne novine dd, 2013) p 293, 295.

* The Marriage Act had been in force since 1.1.1977.
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of the Republic of Slovenia, Uradni list RS, 33/2016 - hereinafter PRA).
PRAwas adopted on 21.04. 2016 and began to be applied on 24.02.2017.

2. DIVORCE

FC regulates three ways of divorce. To the already established
institutions of diverce by suit and consensual divorce before a court is
added consensual divorce before a notary.

2.1. Divorce by suit
2.1.1. Conditions for divorce by suit

A divorce by suit can be demanded by a spouse that asserts the existence
of reason for divorce: the unsustainability of the marriage. She or he must
prove that the marriage is unendurable for her/him. It does not matter whether
it is unendurable for the other spouse because the court dissolvesthe marriage
even if the other spouse opposes divorce. It is also irrelevant for divorce which
one of the spouses has caused the unendurability. The spouse who is guilty of
the unendurability can also file suit for divorce, because fault does not hinder
divorce. The reason for divorce, the unendurability of the marriage, can consist
of any cause or group of causes. Spouses often in practice state as the cause for
the unendurability of the marriage, incompatibility of character, relations with
the other partner, alienation of the spouses. Plaintiffs usually have no problems
in practice in proving the unsustainable nature of a marriage.’ A marriage that
proves to be unsustainable is divorcedwithout the need for a previously
separate life of the spouses. A special procedure of separation from
bed and board or a requirement that the spouses show that they have
lived separately for an extended period before filing suit is not known
in Slovene law.

2.1.2. Decisions in a procedure of divorce by suit

A court annuls a marriage on the basis of suit for divorce. It decides by
judgement:

5 During the period of validity of the Marriage Act of 1977 there were only a few cases in
which individuals did not prove the unsustainability of a marriage. These individuals for the
most part were unable to say why in general they wanted a divorce.
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1. on divorce;

2. on custody of children

3.onmaintenance of young children®and

4. on contacts of children with parents.

Where an unsupported spouse also files a claim for maintenance
together with a suit for divorce, the suits can be heard together and the divorce
judgment also contains a decision on maintenance of the unsupported spouse
(para 3 art 421 of the Code of Civil Procedure, the Code of Civil Procedure,
Uradni list RS) (Official Journal) nos 26/1999, 96/2002, 110/2002, 58/2003,
2/2004, 2/2004, 69/2005, 90/2005, 43/2006, 52 / 2007, 45/2008, 45/2008,
111/2008, 121/2008, 57/2009, 12/2010, 50/2010, 107/2010, 75/2012, 76/2012,
40/2013, 92/2013, 6/2014, 10/2014, 48/2015, 6/2017, 10/2017 - hereafter
CCP). Although blame for the divorce is not taken into account in the divorce
itself, it is taken into account in the decision on maintenance of the spouse.
The court may refuse a claim for maintenance if the payment of maintenance
to the spouse in relation to the grounds that led to the unsustainability of the
marriage would be unfair to the person under liability’or if the beneficiary
at any time before after the divorce has committed a crime against the
person under liability or any of her or his close family. The law counts
as close family of the person under liability her or his children and
parents (para 3 art 100 FC).

In a procedure in which the court decides on divorce, on the motion
of a spouse it issues an interim decree on her or his maintenance and
on eviction of the other spouse from the common dwelling, if this
is necessary in order to prevent violence. Interim orders are issued
in accordance with the provisions of the Enforcement and Insurance
Act®(OfficialJournal RS - Uradni list RS, No51/1998, 72/1998,
11/1999, 89/1999, 11/2001, 75/2002, 87/2002, 70/2003, 16/2004,
132/2004, 46/2005, 96/2005, 17/2006, 30/2006, 69/2006, 115/2006,
93/2007, 121/2007, 45/2008, 37/2008, 28/2009, 51/2010, 26/2011,
14/2012, 17/2013—hereinafterEIA).

In the divorce proceedings, the court does not deal with issues

¢ Adult children must file suit themselves. His or her suitis dealt with in a litigious procedure,
but separately from the divorce, and the procedural provisions on marital disputes and disputes
from relations between parents and children referred to in chapter 27 of CCP are not used.

7 In deciding the justice of a maintenance demand in a long-lasting marital community, the
court may also establishreasons of blame. This means that a spouse may during the period of
duration of the living community demand maintenance from the other spouse only if she or he
also fulfils the obligations that a marriage imposes on her or him (decision of the Higher Court
in Ljubljana, no IV Cp 6289/2005 of 25.1.2006 —computer database Ius-info).

8 Para 2, 3 art 411 CCP.
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concerning the extentor share of the spouses’ jointassets, nor the
issue of the division of jointassets. The spouses must arrange for the
division of property either by agreeing on it in the form of a notarial
protocol, which does not need to be enforceable, or such that one of
them proposes the division of the common assets in a non-litigious
procedure. If in the non-litigious procedure, it turns out that there is
in fact dispute between the spouses about the extent of joint assets or
the share in those assets, the court shall terminate the non-litigious
procedure and refer the spouses to civil litigation.”The non-litigious
procedure for the division of assets continues when the civil procedure
is completed (art 73 FC).!"°

Before filing suit for divorce under FC, spouses who have
joint children over whom they exercise parental custody shall
attend preliminary counselling at asocial work centre. Preliminary
counselling, similar to the former advisory discussion, does not take
place if one of the spouses is of unsound mind, of unknown residence,
is missing, or if one or both spouses lives abroad. The spouses must
attend the preliminary counselling in person, without an agent. The
social work centre invites clients to preliminary counselling within 14
days of receipt of an application for preliminary counselling. It makes
a record of the completed preliminary counselling, from which it is
evident that the discussions were attended by the spouses who intend
to file suit for divorce (para 1, 2 art 204 FC).

The purpose of preliminary counselling is to help the spouses
to determine whether their relations have deteriorated to the extent
that the marriage has become unsupportable for at least one of them,
or whether there is a possibility of sustaining the marriage (art 200
FC). Spouses whofind during preliminary counselling that there is a
possibility of sustaining the marriage, are informed by a professional
member of staff of the social work centre of the possibility of voluntary
participation in professional counselling in order to sustain the marriage.
This professional counselling is provided by social work centres

? The court directs to civil action spouses whose rights it considers less likely. The decision of
a non-litigious court on directing to civil action only binds the participants in relation to the
question of who must file suit and not also in relation to how large a share can be enforced in
a civil action — decision of the Higher Court in Ljubljaa, no I Cp 2167/94 0f 4.5.1995 —-SOVS
computer base.

10 Barbara Novak, DruZinski zakonik z uvodnimi pojasnili — Family Code with introductory
explanations (1st edn, Uradni list Republike Slovenije 2017) p 92.
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(art 201 FC)." In the case of spouses who find during preliminary
counselling that the marriage is unsupportable for one of them, the
professional member of staff of the social work centre informs them of
the consequences of divorce, for them and for the family community.

In the preliminary counselling, the social work centre also obtains
information for an opinion on what kind of judicial decision oncustody,
maintenance and contacts of the child with the parents is in the child’s
best interests. In a divorce by suit, the social work centre must also
endeavour in the preliminary counselling to ensure that the parents
reach agreement on at least some of the child-related issues. For this
purpose, it presents the purpose and procedure of mediation to the
spouses. With the consent of the spouses, the social work centre may
continue preliminary counselling with a mediation procedure. The
spouses may also take part in mediation through other providers (art
202 FC).

FC does not determine that, when filing suit for divorce, the
spouses have to prove that they had previously attended preliminary
counselling, or the legal consequences of not participating (dismissal
of the divorce suit). FC only stipulates that the social work centremust
specify in the minutes of the preliminary counselling which person
did not attend the counselling and the reasons for her or his absence,
if known (para. 3 art 204 FC). A similar issue was raised on the
amendment of the Marriage Actof 2004, which stipulated that parents
who are not divorced must request the court to regulate the issue of
the custody, maintenance and contacts of a child with their parents,
and must provide proof from the social work centre that they have
tried to settle disputed issues with its help. The prevailing view was
that the application cannot be dismissed without calling on the party
to supplement it, since the law did not explicitly specify dismissal. In
accordance with the general provisions of CCP, the court had to invite
the applicant to supplement it. If the applicant did not complete the
application, the court dismissed the suit (para 5 art 108 of PCCP). In
the same way as described in the Marriage Act of 2004, the primary
concern of preliminary counselling is protection of the child’s best
interests, and it should be considered that when applying for a divorce,
parents must show that they have attended preliminary counselling. If
they do not submit this evidence, the court must invite them to complete

! Extra-marital partners who have problems in partnership life can also receive professional
counselling.
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the application according to the above-described descriptive rules. In
the future, this open issue appears to need to be explicitly arranged
in law.'?’FC envisages that the minister responsible for the family will
regulate the implementation of preliminary counselling in more detail,
but this important question for the exercise of the right to divorce does
not fall within regulations, which cannot regulate rights under the
Constitution (art 87 of the Constitution of the Republic of Slovenia,
Constitution of the Republic of Slovenia Official Journal RS - Uradni
list RS, no 33/1991-1, 42/1997, 66/2000, 24/2003, 69/2004, 68/2006,
47/2013, 75/2016 - hereinafter: Constitution).

If parents have reached agreement on any of the questions
concerning children (custody, maintenance,contacts with parents),
the agreement, which must correspond to the child’s best interests, is
recorded in the divorce procedure in the form of a court settlement.
Within a custody agreement, parents can agree that all children will
be with one of the parents, or that one child will be with one and the
other with the other parent, or that the parents will continue to have
joint custody of children after the divorce. An agreement on joint
custody must also contain agreement on the permanent residence of the
child, which parent shall be served with deliveries for the child, and
on maintenance (art 139 FC). The court examines the agreement on
custody, maintenance and contacts with parentsefrom the point of view
of the child’s best interests. In doing so, it also takes into account the
opinion of a child of sound mind, expressed by the child itself or by
a trustee, and the opinion of the social work centre on the child’s best
interests (art 143 FC).

If the parents do not agree on questions about the child or if their
agreement is not in the best interests of the child, the divorce court
decides on these issues. The court must decide on questions concerning
joint children of spouses, even if the spouse who filed the divorce
suit did not request a decision on these issues in the suit. The court
decides on these issues ex officio. Even when the spouse who filed
the divorce suit has asked the court to decide in a specific way on a
particular issue concerning a child, the court is not bound by her or his
demand (for example, it is not necessary for the child to be entrusted
to the care and upbringing of the parent who demands that, para 2 art

12 Such a solutionwasenvisaged in art 197 oftheproposed FC in: Mateja Kon¢ina-Peternel,
"197. ¢len predloga FC” in Karel Zupanci¢ (ed.), Reforma druzinskega prava, predlog novih
predpisov s komentarjem — Reform of family law, proposed new regulations with commentary
(2nd edn, Uradni list RS 2009) p 284.
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408 and para 2 art 421 CCP).In relation to custody of children, the
court may also determine facts that the parties did not provide and
collect information necessary for a decision. Persons and organizations
that have the information needed for the decision are obliged to give
the court the requested data, even against the wishes of the person to
whom the data relate (para 3 art 408 CCP). The court must decide on
issues relating to children in accordance with the child’s best interests
(art 98 FC). Before reaching a decision, it must obtain the opinion of
the social work centre."’ It must also take into account the opinion of a
child of sound mind, if she or he has expressed it personally or through
a person she or he trusts and has chosen herself or himself (art 143
FG). The court serves the judgment on a child who has expressed its
opinion in the proceedings and has already reached the age of 15 when
the decision was issued, in order that (the child) can appeal against the
decision on custody and the decision on contacts with parents (para 3
art 410 CCP).

In the case of the custody of children, the court may decide that
all children will be with one of the parents or that one child will be
with one and another with the other parent and, according to FC, also
that after the divorce the parents continue to have joint custody. The
decision of the court on joint custody must also include a decision on
the permanent residence of the child, which of the parents will receive
deliveries for the child, and maintenance (art 139 FC). In deciding on
custody, the court may also ex officio take all measures to protect the
child’s best interests. If the parents are not suitable for custody at the
time of divorce, but that it appears that the child could still return to the
parents, the court can remove the child and place it with another person,
in fostercare or in an institution and appoint a person who will take
over custody for the child. The measure of removing a child may last
for a maximum of three years but may be extended every three years.
If there are no prospects of the child returning to the parents, the court
can deprive the parents of parental custody. In the event of divorce, the
court may also decide to place a child in an institution because of her

13 The opinion of the social work centre, the purpose of which is to clarify certain specific
questions, has the essential characteristics and structure of an expert opinion. The social work
centre acts in disputes from relations between parents and children as a specific assistant
to the court. By gathering data on the personal and family situation of children and their
parents, it performs the tasks of an auxiliary investigative body and, at the same time, it has
a special procedural position that, due to its expertise and experience, is close to the position
of a judicial expert - judgment of the Supreme Court of the Republic of Slovenia, no. II Ips
682/2007 of 8.11.2007 - computer database Ius-info.
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or his psychosocial problems, which are such that the child is at risk or
they endanger other children in the family. This measure can also last
for a maximum of three years but can be extended by the court every
three years. When the court decides on the removal of a child, or her
or his placement in an institution due to psychosocial problems, it also
decides on the maintenance obligation of each parent and specifies a
particular way of paying maintenance, which in this case is usually
paid into a special account for the child. The child’s guardian, who
is established specifically for this case if the child is not placed into
guardianship, opens the account for this purpose. The court may also
at the time of the divorce restrict or withdraw the right of parents to
contacts.

If during the procedure of deciding on custody, maintenance and
contacts the court determines that the child’s best interest is endangered
and its protection cannot wait for the final decision at the end of the
procedure, it protects the child’s best interest by issuing an interim
order, for example, entrusting the child to the custody of one of the
parents, because the child is at risk with the one with whom it currently
1s; it determines the amount of the child’s maintenance, or limits the
right of contact between parents and children (art 411 CCP). The court
may also issue an interim order on the proposal of the parents or the
social work centre. The novelty of FC is that the court may restrict the
right to contacts, such that these take place under the supervision of a
professional from the social work centre or an institution in which the
child is placed, only with an interim order and no longer with the final
decision. The duration of this interim order is limited to a maximum
of nine months. Supervised contacts can be carried out for a maximum
of two hours per week (art 163 FC). These and other temporary orders
are issued in accordance with the provisions of EIA and apply until the
final decision.

The court sends a divorce judgement within eight days of its
issuance to the appropriate administrative unit, which enters the
divorce in the register of births, marriages and deaths (para 4 art 98
FC). Divorce is counted among legal disputes referred to in chapter 27
CCP (art. 407 CCP) and is therefore subject to litigiousprocedure.
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2.1.3. Procedure of divorce by suit

Divorce proceedings commence with service of the suit on the defendant.
The parties to the proceedings may appear themselves or authorize a lawyer to
represent them. The plaintiff may withdraw the divorce proceedings without
the consent of the defendant until the end of the main hearing, and with her or
his consent until the proceedings have been finally concluded (art 417 CCP).
If the plaintiff dies during the divorce proceedings, the plaintiff’s heirs may
continue the divorce proceedings within six months, in order to prove the merits
of the suit.'*A suit has merit if the reason for divorce of unsustainability
of the marriage exists. If the procedure for divorce has not commenced
prior to death, the heirs cannot commence it, because the right to sue
for divorce is a personal right that does not pass to the heirs.

The public is excluded from divorce proceedings (art 407 CCP).
The court decides on the costs of the procedure at its own discretion
(art 413 CCP). In the context of this provision, the court also takes into
account the reasons that led to the unsustainability of the marriage.
Blame for the divorce also enters into law here, not just in relation to
maintenance of a spouse, through the back door.

The final decision by which a marriage is divorced cannot be
annulled or altered on the basis of a motion for the protection of legality
or a proposal for a renewal of proceedings, regardless of whether one
of the parties has concluded a new marriage (art 420 CCP). Revision in
a dispute on divorce is also not allowed.

If, after a decision is handed down in divorce proceedings, the
circumstances in relation to child custody and contacts change, each of
the former spouses and the social work centre may request the court to
issue a new decision (para 4 art 421 CCP). Under the general rules of
FC, it is possible to request the issuance of a new decision on the child’s
maintenancebecause of changed circumstances, except that in this case
only the claimant and the beneficiary or his legal representative is
entitled to demand it, not the social work centre.

2.2. Consensual divorce before the courts

A consensual agreed divorce allows spouses to resolve a marriage that
they no longer wish, in a dignified way.!*They thus do not need to “cause ill-

14 The rule is also used mutatismutandis witha consensual divorce (art 418 CCP).
15 Karel Zupanéi¢ K, Druzinsko pravo - Family law (1st edn, Uradni list Republike Slovenije
1999) p81.
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feeling and wash dirty laundry” before the courts. However, for a consensual
divorce, the spouses must be able to reach agreement not only that they no
longer wish to be married, but also agreement on all the essential issues that
arise upon divorce in relation to them and their joint children. Solution of
these issues is intended to prevent the possibility of frequent all-embracing
tortuous civil actions between the spouses after the divorce.

The court decides on a proposal for a consensual divorce in
litigiousproceedings. The marriage is divorced only if the spouses attach to
the application for divorce:

1. an agreement between the spouses on custody and

2. on maintenance of common children and

3. on their contacts with children

And in the form of an executable notary protocol have concluded
4) an agreement on the division of common assets;

5) an agreement on which of the spouses who lived in rented housing,
remains (when both spouses are stated in the rental contract as tenants) or
becomes tenant of the housing (when only one of the spouses was stated in
the contract as tenant and the other was only stated as a person who used the
housing with the tenant) and

6) an agreement on maintenance of a spouse who does not have the
means of subsistence and through no personal fault is unemployed.

Before filing a proposal for a consensual divorce,spouses who have joint
children attend preliminary counselling at a social work centre in accordance
with the rules described in a divorce by suit. The social work centre also obtains
data in the preliminary counselling for an opinion on whether the childcare
agreements are in the child’s best interest. In the case of a consensual divorce,
FC does not stipulate that, when filing a proposal for a consensual divorce, the
spouses must show that they had previously attended preliminary counselling
or the legal consequences of non-participation. In the same way as in the case
of a divorce by suit, even in a consensual divorce, the application may not be
dismissed without a prior invitation to the party to supplement it. In the case
of a consensual divorce, too, this issue should be explicitly regulated in the
future.

Before a court disolvesa marriage, it checks whether all the necessary
agreements are attached and whether agreements in relation to children
conflict with the child’s best interests. Before deciding whether the child’s
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best interests are well taken care of in the agreements, the court must obtain
the opinion of a social work centre. It must also take into account the opinion
of a child of sound mind if she or he has expressed it by herself or himself or
through a person she or he trusts and has chosen herself or himself. If the court
finds that any of the attached agreements on children is not in the child’s best
interests, it does not replace it with its own decision (the court does not decide
in a consensual divorce), but calls on the parents to change the agreement,
otherwise it dismisses the proposal for a consensualdivorce (art 96 FG). In this
case, the parents may later file a new proposal for a consensualdivorce or, if
new agreement is no longer possible, each of them files suit for divorce.

In a judgment by which the court dissolves a marriage on the basis of a
proposal by the spouses for a consensualdivorce, the court also decides on the
costs of the procedure, at its own discretion. A judgment by which a marriage
is dissolved on the basis of a proposal by the spouses for a consensualdivorce
may be challenged only on the grounds of a material breach of the provisions
of litigiousprocedure, because of which the party agreed to file the proposal
in error or under the influence of force or cunning, or when the statutory
conditions for divorce on the basis of a proposal for a consensual divorce were
not met (art 419 CCP).

2.3. Consensual divorce before a notary

Spouses who do not have joint children over whom they exercise parental
custodymay be divorced by agreement before a notary and no longer before a
court. As in a consensual divorce before a court, the spouses must also arrange
all the essential issues between them, before the notary. They must agree on
the division of joint assets, which of them remains or becomes the tenant of
the dwelling in which they live, and the maintenance of a spouse who does not
have the means to live and is unemployed through no personal fault.

The divorce agreement and agreements governing the mutual relations
of spouses after the divorce must be drawn up in the form of a notarial protocol.
Although the FC does not explicitly specify this, these agreements must be
concluded in the form of an enforceable notarial protocol. This follows from
the general requirement that all maintenance agreements between adults must
be concluded in the form of an enforceable notarial protocol and from the
requirement that all the main issues related to the divorce should be finally
resolved with a consensual divorce.

A marriage is deemed to have been dissolved on the day of signing the
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notarial protocol. The notarial protocol on the divorce is the legal basis for
registration of a divorce in the register of births, marriages and deaths. The
notary is obliged to send it to the appropriate administrative unit within eight
days after its signing (art 97 FC).

3. IN CONCLUSION

According to the FC, a marriage of spouses without joint children can
be divorced by agreement before a notary if the spouses have agreed on all the
essential issues after the divorce. This method of divorce relieves the courts
and, at the same time, allows a quick divorce procedure in which the essential
issues between the spouses are resolved and where the accelerated divorce
procedure cannot endanger the best interests of children.

In the case of spouses who have joint children, the FC stresses concern
for preservation of the family. Before a lawsuit or proposal for a consensual
divorce is filed, the spouses must attend preliminary counselling at a social
work centre. Preliminary counselling, unlike the former advisory discussion,
is no longer intended merely to obtain information for the purpose of
formulating an opinion for the court and encouraging parents to agree on issues
relating to children in divorce proceedings. FC also encourages agreement by
offering mediation as a possible means for amicable settlement of disputes
and professional counselling for the preservation of a marriage when, during
preliminary counselling, the spouses consider that this is still possible. With
this arrangement, the state protects the family and thus the child’s best interests.

The FC also protects the child’s best interests by enacting the principle
that both parents continue to have primary responsibilities for custody of a
child. In line with this rule, the court may decide in divorce proceedings under
the new regulations that the child will remain in the joint custody of both
parents after the divorce. The child’s best interestsare additionally protected
by the arrangement in the divorce procedure that, when deciding on custody
in a divorce by suit, the court can, ex officio, order all measures for protection
of the child’s best interests.
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Prof-Dr. Barbara Novak, University of Ljubljana, Faculty of Law

DIVORCE LAW UNDER THE NEW SLOVENIAN FAMILY CODE

According to the new Slovenian Family Code, a marriage can be
dissolved on the basis of suit or by agreement. However, under the new
arrangement, a notary is competent for a consensual divorce when the spouses
have no common children. The spouses must agree in front of him about all
the essential issues after the divorce, in the form of a notarial protocol.

Spouses with joint children, before filing a suit or motion for a
consensual divorce, must attend prior counselling at a social work centre.
During the counselling, the spouses must decide whether their relations
have so deteriorated that the marriage has become unsupportable for at least
one of them, or there is still a possibility of sustaining the marriage. If the
spouses find that the marriage is unsupportable for one of them, the centre’s
professional staff informs them about the consequences of divorce for them
and for the family community and presents to them the purpose and procedure
of mediation. If there is a possibility of sustaining the marriage, the spouses
may attend expert counselling for preservation of the marriage.

Atthe time of divorce, spouses are also provided with housing protection,
on the basis of which a spouse may request that the other spouse leave the
housing in which the spouses live or lived together, or part of that housing.

Keywords: dissolution of a marriage, divorce by suit, consensualdivorce,
divorce in front of a notary, preliminarycounselling, housing protection.

130



Prof. Emilija Stankovic¢*

LAESIO ENORMIS O HHCTUTYTA PUMCKOI ITPABA CO
PE®OPMUCAHOI' - MOAEPHOI' UTHCTUTYTA

UDK: 347.447.8:340.13(37)
Original research paper

Abcmpakm: Laesio enormis uncmumym, Koju je no ceemy cyoehu
yeeo [luoxkneyujan Kao jeOHy y HU3y mepa Kojuma je dcereo 0a chpedu
nponaoarbe pumcke opxcase u nomozHe wer onopasax. Cepxa my je ouna oa
3aumumu cupomawite u cnpeyu jour eehy Konyenmpayujy 3emsme Ha Cmpanu
BENlENOCEOHUKA, MUMe WMo je 00380JU0 PACKUO y2080pa O KyHOnpooaju
yeexk Kada Huje niahena HU NOLOBUHA 8PEOHOCMU HENOKPEMHOCMU Kojd je
npeomem yeoeopa. Ilymem peyenyuje npasuno laesio enormis je ymuyanao
Ha MoOepHa npasa u eehuna OypiHcoackux 3aKOHUKA ea caopoicu, Hajueuhe
y Hewmo uzmerbeHom o00auxy. Aycmpujcku epahancku 3axonux uz 1811.
200uHe caopxcu oodpedde o uncmumymy laesio enormis, ¢ mum wmo ce
nomoh npysca camo oHome Ko ce HAA3U Y HEe3HARY U 8e3aHd je 3a POK 00 mpu
2ooune. Cpncku epahancku 3akoHuka jecme pahen no yeneoy na Aycmpujcku
2pahancku 3aKOHUK anu Cy peulerba Opy2ayuja Kaod je pey 0 060M UHCIMUMYNY.
Cpncku epalancku 3aKoHUKa npyxca 3aumumy, Kao u pumMcKo npago, MHO20
wupe, jep je laesio enormis KoHcmamosana 00jeKMUBHO, NA WMUMU C8AKO2
Ko je owmehen jep je ucnoo noioguuHe yene npooao y Hy#cou uiu y opyeom
MeuKomM nouoxcajy, mada my je npasa epeorHocm ouna noznama. llpunuxom
uspaoe Haypma Ipahanckoe 3axonuxa Penyonuxe Cpbuje nocmasma ce
numarve uncmumyma laesio enormis u mo nogooom unanosa 139. u 129.
cmas 2 3akona o obnueayuonum oonocuma. /laxie, paou ce Ha ca2neoasarsy
HOBUX OKOTHOCMU 8€3AHUX 3d 084] UHCMUMYM U FUXOBOM VEAXCABARY NPU
CMeapary HOBUX Ul MOOUDUKOBAY nocmojehux Hopmu.

Kuwyune peuu: laesio enormis, pumcko npaeo, Aycmpujcxku epahancxu
saxonux, Cpncku epahancku 3aKOHUK, 3aKOH O 00IU2AyUOHUM OOHOCUMA,
HO8a peuierba

* Pemorau nipodecop, IlpaBuu dakynter - Kparyesait
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Wncturyt laesio enormis cBakako NpeACTaB/ba jeJjaH O 3HAYajHUX
MHCTUTYTAa 32 YMjU HACTAHAK 3aXBaJHOCT Ayryjemo Pumibanuma. Maxo, je
Ipemniao Iyr MyT, U y3 HeKe MoAu(HKalrje, I0CTao €0 CaBpEMEHUX PaBa,
MUTakbe BpeMEHa BEroBOI HACTAaHKa je, Moo Ou ce pehu, 1 JaHac akTyesHo.

Benuku 6poj pomaHuCTa je MUNIJbEHA 1A j€ UHCTUTYT laesio enormis
Mepa, Kojy yBomu JyCTMHHjaH, a Ja je J1eo Tekcra y JIMokiernujaHoBOM
PECKPHIITY KOjU C€ OTHOCH Ha 0Baj HHCTUTYT, MHTEepHonupaH.! Mnak, moctoju
jenan Opoj TeopeTHyapa KOju 3acTymnajy Japyrauvja MHILbewma. [Ipe cBera,
ped je 0 MUIIJbEHhY peHOMUpPAHOT poMaHucTe, npodecopa Koporremna, koju o
WHCTUTYTY laesio enormis TOBOPH Kao 0 MepH Jnokienujana, Heymymrajyhu
ce TP TOM y MpoOJIeM HHTeproaluja.?

Laesio enormis ka0 MHCTUTYT, Mepa je Kojy je yBeo Jlnoxmenujan y
CKJIOIY CBOjUX pPehOpPMATOPCKUX AKTUBHOCTH KOj€ j€ CIPOBOAKMO Y CBUM
cepama XUBOTA, a HAJIPE M HAjBUILEC Y IIJbY OUyBama U jadama PUMCKOT
napcrsa.? [loueB ox yBohema HOBOT 00nuKa ApkaBHOT ypehema, Tepapxuje,
npeko peopMu aIMUHUCTPALIH]E, BOjCKE, IPUKYIIbakba [ope3a, MPUBPESTHUX
pedopmu, Bepcke MONUTHKE, NIa 0 AOHOIIeHha Enukra o 1ienaMa, Mmoxkymao
je na ypenu cBe cepe KUBOTa U 3ayCTaBU HapacTajyhe HeBOJbE IapcTBa. 3a
MOKPETAakhe U CIPOBONCHE CBUX MOMEHYTHX peopMH OWIO je HEOIXOIHO
JIOHOCHTH M HOBE Tporuce, mTo je Jnokneunjan u unauo. JJoneo je mpexo
XHJbAJy 3aKOHCKUX TPOMHUCA. 3HA4ajHO MECTO Mel)y JOHETHM 3aKOHCKUM
MPONKMCHUMA 3ay3MMa PECKPHUNT U3 285. roAnHE, KOJUM je, KaKO KaXke BEITUKU
0poj pOMaHHCTA, YBEJIEH HHCTUTYT laesio enormis.

PomanucTi Koju 3acTymajy MUILUbEHE 1a laesio-enormis HUje UHCTUTYT
JIMOKJIeIjaHoBOT TIpaBa, I0jla3e Ol CTaBa Ja j€ KJIACHYHO PUMCKO MPaBO y
noriey onpehuBama LIEHE OCTaB/balO CTpaHKaMa MOTIYHY ciobomy. Yak cy
nocrojana oapeheHa npasuia caapikana y JyctuHujaHoBUM Jlurectama koja cy
NpOKJIaMoBaia U MoTBphuBaia oBaj npuHIMIL* MehyTiMm, nope 0BakBOr cTaBa y
OKBHpHMa [TPUBATHOT IIpaBa, Ha OJPyYjy jABHOT IpaBa Cy joIll y BpeMe KJIACHYHOT
NpaBa HEKMM 3aKOHHMMa JIOHeTe ofipel)eHe Mepe MPOTHUB BUCOKHX LIEHa, IIPe CBera
KHTa, Meca Kako ou Ouiie 06e30eh)eHe ocHOBHE OTpeOe CTAHOBHHUIIITBA.

! Bonfante, Instituzioni, 10.u31., cTp.490; Perezzi, Instituzioni II, 2. u3n., ctp276.; Arango
Ruiz, Instituyioni, 13.u31.,c1p339.; Joers-Kunkel-Wenger, Roemsche Recht, 3. uza. ctp.230.;
R. Monier, Manuel de droit Romain II, ctp. 169.; Zuleta, The Roman Law of Sale, Oxford,
1945., cTp. 19-20 .

2 Koporrerr, Oupt pumckera mpasa [1/2, Obmurarnmjcko mpaso, Jbyossana 1955, ctp. 215

* Kapajosuh, E., Juoxneyujanos Eouxm o yenama, Kparyjesar, 1997, ctp. 71; Crankosuh,
E., Laesio enormis Bpeme u cBpxa HacTaHnka, 30opuuk: On caveat emptor no caveat venditor,
Kparyjesam, 2009, ctp. 3

“D.4,4,16,4;D.19,2,22,3
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Wneja o iustum pretium jaBuia ce BpJIo paHo, joi o 100a ABrycra. Joun
OJ1 TaJa pPUMCKa JIp>KaBa, MoceOHO y 00JacTH jaBHOT MpaBa JOHOCH YMTAB HU3
MPOIMCA KOjU UMajy 3a LIWJb 3aIITHTY HHTepeCca HajCUPOMAIITHUJUX CJI0jeBa, KaKo
6u ce 6ap 3a Majo yOnakuia Telka kiacHa 6opba. Y nepuony ox I - I1I Bexa
Biagapu Mimmnepuje cy y BuIIIe HaBpara JOHOCUIIY IIPOITHCe 3a U30eraBame rnopacra
1eHa oapehene pode, nmpe cBera >kxutapuia (OCHOBHE KUBOTHE HAMUPHUILE).®
VY Hu3y NOKyIaja, jefaH O 3Ha4ajHUjUX HMaKo IO pe3yiTaTuMa Oe3ycCIellaH,
010 je OHaj KOjH je YUnHHO JyiaMjaH y HaMepH Ja CIIpeyH MOCKYIUbEHE KUTa
y AHTHoxuju.® OBOM LUJbY 3alUITHTE CHUPOMAIIHMX, a MPE CBEra BOJHHKA,
cItyH 1 no3Haru JluoknenrjanoB EMUKT o ienama “de pretiis rerum venalium ™
u3 301. ronune. Hajeehu, anu u 3a1mbu MporoHuTesb Xpuirhana, MOKyIIao je
U Ha OBaj HAUYMH yBOleHeM MaKCHMAaJIHMX II€HA 32 BEJIUKU Opoj HAMUpPHHUIA
U yciyra, a MojJ IpeTHOM CMpPTHE Ka3He, OJIAKIIATH I0JI0XKa] CUPOMALTHUX
ciojeBa. VI HeKH Jpyru jaBHOINPABHU MPOIMUCH M3 MOCTKIACUYHOI MepHoaa
uMajy TEHJEHIM]y OrpaHHyaBame CJI000/e yroBapama 1I€Ha, a HapOYUTO U
IIpe CBera jKuTa, Koja je 3aucTa OWjia OCHOBHA >KUBOTHA HAMHUPHHIIA U 3aTO
on HajBeher 3Hauaja. CBe OBe MojaBe MOBe3aHE Cy ca HAO0ABKOM OCHOBHMX
KMBOTHUX HAMHMpHHMIA KOja je 300r JeBajBallije HOBIAa OMBaja CBE TeXa U
Texxa. VI3 cBUX OBUX pa3ziiora JIOTH4HO Aenyje 1a je Jluoknenujan mepy laesio-
enormis yBeo ynpaBo Jia OW 3alITUTHO CHPOMAIIIHE U CIIPEYHO MpeTBapame
TOT' CJI0ja CTAHOBHUILITBA Y KOJIEHE. YIIPAaBO Y H-ErOBOM IEPHOY Ta M10jaBa je
y3elna Maxa, a JInokienujan je »xeneo Jaa cayyBa pUMCKO I[apCTBO, T€ CY U CBE
IBerose peopme Ouie ycMepeHe y ToOM IpaBily.

Paznore yBohema OBOT TpHUHIMIIA M HETOBE OMPABIAHOCTH Tpeda
TPAXKUTH Y OKOJTHOCTHMA TOT repuoza. To je mpe cBera nepros TeIke Kpuse,
MambHUX 3EMJBHIIHMX IMOCETHUKA W jayara BEJIMKUX 3EMJBHIIHHX MOCena
(potentiores) K0ju Cy CBE BHUIIIE TYTaJIU MaJie 3eMJbOITOCETHUKE ITPeTBapajyhu ux
y kosoHe. CeJbaliy, U3JI0KEHH MHOTHM IPATHCIIIMA, OWITH CY €T'3UCTEHITN]ATHUM
notpedbeMa npuHyheHu 1a nposaajy 3emipy y oecueme. Unurajyhu titul C. 4. 44.
De rescindenta venditione, BETUMO J1a OJT TAMOIITEHHX 1 8 IIAPCKIX KOHCTUTYIIH]aA
Hanazumo 14 on JInokienujana, a Mel)y oBuMa HajMame 7 Koje Cy H37aHe Kao
PECKPHIITH Ha MOJIOE ceJbaka M 3€MJbOMIOCETHIKA KOJU Cy TPaXKHIH O] Iapa
romoh, jep cy Mopaiu poJaTi CBOjy 3e€MJbY HUCIIO IIeHE.’

Kao u Benmukm Opoj npyrux mspasa, Tako W u3pas ,laesio enormis®,

5 Giacchero, M., Edictum Diocletiani et Coleegarum de pretiiss rerum venalium, I Edictum,
Genova, 1974,ctp. 1.

¢ Aunuuianus Marcellinus, XXII, 14, 1.

7 Xopsar, M., Tlperomjepro omreheme (Laesio enormis), Pag JyrocmaBeHcke akagemuje
3HAHOCTHU U YMjE€THOCTH.
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noruue on mocaropa.® [lakie, Hema ra y puMckuM u3Bopuma. M3pas ce
OoHOCH Ha T3B. omreheme Tpeko nojoBuHe (ultra dimidium iusti pretii).
CaapxajHO M TEPMUHOJIOUIKH MHUTAIE j€ TMOBE3aHO Ca MPABUYHOM IIEHOM
(pretium iustum). V13 Tor pasmora MHOTM POMAaHHCTU TOBOPE O IMOCTOjamby
BEJIMKE CYNpPOTHOCTH u3Mel)y npaBuina laesio enormis 1 OCHOBHUX ITOCTaBKU
KJIACMYHOT TpaBa o cJI0001 yroBapama IieHe. JeaH o/l KIbyYHUX apryMeHaTa
um je [laynycoB (Paulus) Texcrt: ,,...Y KyIonpoaaju je MPUPOIHO JIOIMYyCTUTH
CTpaHKama Jia CTBap Mambe BPeJHOCTH CKYIUUbE ITPO/IajJy U 1a CKYIJbY jepTuHH]je
KyII€....TaKko je U KOoj yroBopa o HajMy.” Ilpe moHoIIema pecKkpurTa KojuM
JIMokienrjal yBOIM UHCTUTYT laesio enormis, OH caM je y BUILE HaBpaTa
JIOHOCHO TIpaBWJIa KOjUMa jeé MOTBp)MBAO OBakaB KiIacMyaH CTaB. Tako je
JlnokienrjaHoBUM peckpuntoMm u3 293. rogune, C. 4, 44, 2, nponucaHo 1a
3a packu] Kynorpoaaje Hehe OUTH JOBOJBHO J1a j€ 3eMJBHILTE MPOAATO HCIIO
1ieHe, HUTH he ce To cMarparu Ja je Kymai| HecaBecTaH.'® Y UCTOM TUTYIyCy
pecKpHUIITa MPOMKCAHO je Ja ce MpeBapa LEHH MO OKOJIHOCTHMA H3BpIIECHE
panme, a He 110 BUCHHH LieHe. !

O omrehewy mpeko MOJIOBUHE FOBOPU c€ Yy JYCTHHHM]aHOBOM KOJIEKCY
(C. 4, 44, 2 u 8): ,,iponaBail HEMOKPETHOCTH MOKE TPAKUTH PACKU]T yTOBOPA
0 KyIOIpOJaju YKOJUKO j€ HEMOKPETHOCT MPOAa0 3a Mame O IOJIOBUHE
IbEHE BPEIHOCTH YKOJIMKO KyTall He OM JA0IUIaTHO Pa3iiuKy y LIEHH, 10 MpaBe
BPEIHOCTH HEMTOKPETHOCTH.  YTOBOD j€ MOTa0 OMTH PACKHHYT CaMO aKo j€ ped
0 KyTOIPOAaju HEMOKPETHOCTH U caMO Y KOPHUCT MpoiaBlia. 3a MPUMEHY OBOT
npaBujia HUje Omna motpedHa 3abmyna. Kputepujym npumMene npuHIuna 6uo
j€ 4yucTo 00jeKTHBaH, Tj. OMIIO j& TOBOJHHO CaMO MOCTOjame omrTehema npeko
nosioBuHe.*? [locrojame 3a0imye TpakeHO je KacHHUje Y CPEIHEBEKOBHOM
npasy.™

Jomr y Bpeme /Inokiennjana Ha3mpaia ce mojesna mnapcrea Ha McTouno
u 3anagHo. Cam J[nokienujaH je 3a cBojy npecToHuily n3abpao Hukomenujy,
Qi je YIpPKOC TOME IOCTOjali0 3aKOHOMABHO (IPaBHO) jEAMHCTBO Ha
guTaBoj teputopuju. o moxene je momuto 395. romuHe. Kao HeMHHOBHA
MOCJIeTUIIA TIOJIeJIC jaBJba C€ U HEJeTUHCTBO MPABHOT cucTeMa. VIcTok ce Opike
npusarolaBao HOBMM CUTYyallljaMa I1a ce€ CaMUM THM Opike U pa3Bujao. Cmarpa

8 Zimmermann, R., The Law of Obligation, Roman foundation of the civilian tradition, New
York, 1996, str. 259

°D. 19,2,22,3

10C. 4,44, 4

1'C.4,44,10

12 Koncrautunosuh, M., Quimehere npexo nonosune u 3erenawku y2osopu, Anamnu, op. 2,
Beorpan, 1954, ctp. 213

13 Cranojesuh, O., Kapaxmep nosne pumcke Umnepuje, Auanu, 6p. 4, beorpan, 1961, ctp.
673
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ce J1a je BeuKu Opoj KoMeHTaropa Ha MICTOKy U3 ITpe/1jy CTHHH]aHCKOT [Tepro/a,
poy4aBao U o0jaimaBao Beh qoHeTa mpasuia. Tako je u JJuoknenujanoBom
PECKPUNTY KOjUM j€ YBEICH HHCTUTYT laesio enormis TOAATO 00jallIkbeme: ,,/1a
ce cMarpa MamOM LIEHOM, aKo HMje HcaheHa HU MoJoBHHA IpaBe IieHe. ™
[Ipumewyjyhu uHCTUTYT laesio enormis y ICTOYHOM ApCTBY Y KOHTUHYHTETY,
era npey3uMa 1 BU3aHTHjcko mpaso. Cyznehu o npaBuirMa Koja cy cajipskaHa
y basununkama npumeHna MHCTUTYTa je MPOIIMPEHA Ha MPoJajy CBUX CTBapH.
Wnak, u fajbe je ycTaHOBJbEHA caMo y KOPUCT MpojaBiia. BapBapcke npxaBe
KOj€ Cy HacTaJle Ha TEpUTOPHUjH 3araJHOT PUMCKOT LIAPCTBA HUCY NPUXBATHIIE
UHCTUTYT laesio enormis. 300pHUILM MIpaBa Koje Cy Te ApiaBe JOHEINe, T3B.
BapBapCKU 300PHHUIIM PUMCKOT IIpaBa caapike MpaBuiia CyNpOTHE CaJp>KUHE:
,,HIKO HE MOX€ PaCKUHYTH yTBpheHy Mpojajy.....cTora LITo je 3a Maly LeHy
CTBap Ipopaao.

CBuM mIocaropuMa W TIOCTIVIOCAaTOpHMa 3ajefHHYKa je JKejba Ja
NpUMEHY HHCTUTYTa laesio enormis mipommpe. Ta Tpomupema Hajupe
o0yxBarajy Kymia, a KacHWje W apyre yroBope. McroBpemeno cnenehu
TEOPH]y T3B. JETHCTA laesio enormis MOCTaje MHCTUTYT 32 YHjy IPUMEHY Ce
3aXTeBajy U CyOjeKTUBHU €JIEMEHTH OCUM O0jeKTHBHE YMH-EHUIIE ommTehema:
noTpeOHa je CTBapHa WM MPETIOCTaBIbeHa 3a0/y/1a, YaK yBojIe U nmojam dolus
re ipse, KOHCTpyHcaHe mpeBape.'® Tako je JOIIIO0 10 BEIHUKOT OJCTyHama O
00jeKTUBHOT KapakTepa omrehema NMPEeKo MOJOBHHE KOJH j€ yCTaHOBJHEH
MPaBHJIMIMA PUMCKOT TIpaBa.

CpenmepekoBHa CpOuja ce y MOTIYHOCTH pa3BHjajia MOJ yTHIAjeM
BU3AaHTHJCKOT TipaBa. Jlakiie, HEH MpaBHU CHCTEM je OWO 3acHOBaH Ha
TeMeJpUMa PUMCKOT IIpaBa M TO Yy JIBa 00JIHMKa, Ka0 TPAJAHIIHN]ja U Ka0 PEIeTIIn]a.
BnacrapeBa Cummaema, xao cBeoOyXBaTHa EHIMKIJIONEIM]ja BH3aHTU]jCKOT
IPKBEHOT M CBETOBHOT MpaBa, MPEBE/ICHA je Ha CIIOBEHCKH je3MK M Kao TaKBa
kopuiheHa je y cprickoj, Oyrapckoj, pyMyHCKO] U pycKoj IpkBH. Kako je peu
0 BeoMa OOMMHOM JieTy ca Behum OpojeM MPKBEHHX IMpaBuiIa HUje Oamr 6uo
cpehan n36o0p 3a mpumeny. To je 6uo pasznor ga ce 1348. roquHe caunHu jeaH
kpahu mpeBon, ckpaheno usngame Bracrapese Cuwmaeme, ,,paam morpeda
napckor cyma.“ ¥V rtoj ckpaheHoj Bep3uju CKOpO Jla HUje OWII0 IMPKBEHHX
NpaBuUIia, ajli Cy 3aTO OCTAJIM CBU CBETOBHU 3aKOHU BH3aHTH]CKUX I[apeBa. s

4 Sirks, A.J.B., La laesio enormis en droit romain et Byzantin, The Legal History Review,
Antverpen, LIII, 1985, str. 298

15 Lex Romana visigotorum, V.4.7.

16 Crankosuh, E., Laesio enormis y puMCKOM TIPaBy U CPEIEEBCKOBHOM TIPaBy, YCKiIahjuBame
npaBHOT cuctema Cpbuje ca cranmapuma EBporicke Yuuje, Kparyjesar, 2016, ctp. 26

7 Roposuh, B., Hcmopuja Cpéa I, ITupot, 2006, ctp. 262

18 ounem
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[IpaBuna cBeTOBHOI IpaBa Koja cy ce nmpumemuBaiga y CpOuju Ouia
Cy caJpikaHa y ,,JeJHOj KIbMDKHLM 3a KOJy Ce jOII yBEK HE 3Ha Jia Jiu je
MIPEBOJI HEKE BU3aHTH]CKE KOMITHIIAIM]E UIIH j€ CAaMOCTaJIaH jyKHOCIOBEHCKU
pan.® Peu je 13B. JycTHHMjaHOBOM 3aKOHY, KOJU j€ CacTaBJbeH Of MpaBUiia
cajipkaHux y: 3emmwopaonuukom 3akony, Exnoeu (Jlasa III Cupujua, 717-
741), Ilpoxupony (Bacummja I Maxenonma, 867-886), Bacuiuxama (JlaBa
VI Mynpor, 886-912), HoBenla BU3aHTHJCKUX LIApeBa, KA0 M HEKUX MPABHUX
30upku.?’ WHaue y JycmuHnujanogom 3axkoHy ce Halla3e MpaBuiia O KyIIOBUHU
U [IPOJIaju, 3aKyIly, IOKJIOHY, TPaMIIH, 3aJI0TY, JEMCTBY, CBeIOLIUMA, TaJbeBUHU
CJIy4ajHO] M HAMEpHOj, HacaehuBamwy, Aemo3uTUMa, MUpasy, npesbyou, kpahu,
Pa300jHUILTBY, a HajBUILIE O 3eMJbOPA/IHU.

Haxkne, Jycmunujanosum 3a0Hom je MU'y CPIICKO CPEAHEBEKOBHO MPABO
,JOIIIO TIpaBWIIO O laesio enormis, © KaO0 TaKBO C€ MPUMEHHUBAJO. ,,AKO
KO MpoJia BUBY WJIM BUHOTPAJ WM JPYTO IITO M y3Me O]l (YTOBOPEHE) IICHE
MOJIOBUHY (HOBIIA) M OHJA C€ TIpeoMucin u Hehe na mpoaa, 1a BpaTy HOBAII,
a CBOje Ja y3Me omeT. AKO JIM ce€ YTBPIH Ja je AaTo U Majo BUIIe (HOBIA)
O]l TIOJIOBUHE (YTOBOPEHE) IIEHE, Jla OCTaHe KYINOBHWHA (OHAKO) KaKo je U
npoxara.“*

CpeambeBeKOBHO TPaBO je 3aucTa HPOLIMPHIO NPUMEHY WHCTUTYTA
laesio enormis, Hajupe W Ha TIOKPETHE CTBapu. BepoBaTHO je aa je nmpuMeHa
MHCTUTYTa TPOIIMPEHa Tpe cBera 300T pa3Boja W BaXHOCTU TPrOBHHE Yy
CPeIEBEKOBHIM TpajioOBMMa. 3ampaBo, na Ou ce oHa yOp3ana, a yjemaHo
aKTepu 3AIUTUTHIN OJ HapacTajyhmx mpeBapa u MamnBep3auuja. Crieneha
M3MEHa MHCTUTYTa WIUIA je Y MPaBIly HETrOBE MPUMEHE M Y KOPUCT KyMIa.
Jlasbe, MHCTUTYT laesio enormis ce OCUM Ha KyIONPO/ajy, Kako je OWio mo
MpaBUJIMMa PUMCKOT IpaBa, MOYMI-E NMPUMEHUBATH U HA YTOBOP O HajMy,
3aKyIy U CII.

TokoM uuTaBOr CpeAmer BeKa MHCTUTYT laesio enormis je MemwaH
U HaJONymaBaH JPYyruM cajpkajuma. Tako je peuumMo goiara MopajHa
caJip>krHa, Ta je Kao TaKBO MpaBWiIo OMiI0 MpuxBaheHO y KaHOHCKOM IIpaBy,
a 3aTMM j€ KpOo3 KaHOHCKO MPaBO MOCTANIO JE€0 MO3UTUBHOT CPEIHEBEKOBHOT
rnpasa.?

¥ Jupeuex, K., Ucmopuja Cp6a, Kyntypua ucropuja, Kesura 11, [Ipesox JoBan Pagonuh, ctp.
123

20 Mapxosuh, B., Jycmunujanoe 3axon, CpenmbOBEKOBHA BH3aHTHjCKO-CPIICKA TIPaBHA
xommuiaiyja, beorpan, 2007, ctp. 38

2L Mapxkosuh, b., Jycmunujanos 3axomn, cpedresekoéna GU3AHMUJCKO-CDNCKA NPAGHA
rxomnunayuja, Cprcka akageMuja Hayka W ymeTHocTH, beorpax, 2007, ctp. 66, 3akoH 0
MIPOJIaju M KyIOBUHH (8)

2 Cuu, M., Ilpasuuna yena (iustum pretium)u roena npumena moxom ucmopuje, 360pHHUK

136



Wneja na uHCTUTYT laesio enormis Tpeba MPUMEHUTH U Ha KyIla HUje
jemaBaisia, Tako Aa AepUHUTUBHO, on XVI oHa mocraje crBapHOCT.? Mako
je mpaBwio npuxBaheHo, ocTana Cy Hecllaramba OKO TOra IITa MPeCcTaBlba
MOJIOBMHY TPaBe BPEIHOCTH IICHE, 300T Yera ce 3ampaBO YrOBOp M MOTao
PacKUHYTH.

Pererniiiuja puMcKoT nipaBa HacTaBJbEHA j€ U O FheHOM BHJIJBBOM Tpary
ropopumMo uutajyhu um aHanmusupajyhu Oypxocke koaudukamuje. [oToBO
CBE Cy NPUXBATHIIC HHCTHUTYT laesio enormis, JOAYIIE Y HEIITO U3MEHCHOM
00Ky, mpuiiaroheH morpedbaMa KOHKPETHOT JIPYIITBA M JIpXKaBe Koja ra je
nonocuna. Ilpumepa paau, nipu uspagun @Ppanyyckoe epahanckoe 3aKOHUKA
[TotujepoB npeasior je 6Mo /1a ce UHCTUTYT laesio enormis IPUMEBYje HA CBE
TepeTHe yroBope. Taj mpemsior HUje mpuxBaheH, 1a ce MpaBWIO Ha MOYETKY
MIPUMEHHUBAIIO CaMO KaJia je y MATamky Mpojiaja HeMoKpeTHOCTH.>* OBO je O1o
3axteB HaroneoHa Koju je yHeT y HUTHPaHH YiaH 3aKOHa.?

Cpncku epahancku 3axonux noHeT je 1844. romuHe u paheH je mon
JTUPEKTHUM yTUIajeM Aycmpujckoe epahanckoe 3axonuxa w3 1811. ronpune.
Nako Bpio cinuyaH CBOM HM3BOPHUKY y HEKHM JEJIOBHMAa OBH 3aKOHHUIH CE
WIIAK pasiuKyjy. Jeman o JenoBa y KOMe ce pasiuKyje jeCTe W JIe0 y KOju
ce OHOCH Ha MHCTHUTYT laesio enormis. Yak ce Moxe pehu 11a je y ToM nermy
yTHILIAj TIPaBUJIa PUMCKOT IpaBa Ha cpncku epahancku 3akonux 6mo Behn.?

CaBpemeHa TeopHja Mo3Haje /JBa HauuMHa oapehema MHCTUTYTA laesio
enormis, Cy0jeKTUBHO U 00jeKTUBHO. 10 cy0jeKTUBHOM cXBaTamby MHCTUTYT
laesio enormis pe3ynTar je MaHe BOoJbe: 3a0iyzie uiu rpesape. Jla Ou npasuiio
OUJI0 MPUMEHEHO MOPajy OUTH KyMYJIaTUBHO IPUMEHEHE CBE OKOJIHOCTH, Kao
1 1a C€ OCTOjarbe TUX YMIbEHHUIIAa MOPa JJ0Ka3aTH. TakBa peliemna IpuXBaTHINn
cy ¢paniycku u AycTtpujcku rpahaHcku 3akoHHK. OOjeKTUBHO CXBaTame
NaK MoJjpa3yMeBa U cMarpa Jia je JOBOJbHO JI0Ka3aTH M0CTOjambe Hecpazmepe
y3ajaMHHX JaBama (mpectanuja) ga Ou omreheHa cTpaHa umana MpaBo Ha
samruty. Ham Cprcku rpahjaHcku 3aKOHMK IpUXBaTa OBAKBO CXBaTame.?’
CaBpemenu Mahapcku 3akoHMK Takohe MpuxBaTra OBakaB CTaB.”® JeqHa
rpyrna caBpeMeHHuX rpal)aHCKuX 3aKOHMKa cMarpa ja je 3adpaHa MHCTUTYTa

Marure cprcke 3a apymrseHe Hayke, 2006, H® 120, ctp. 199-225

2 Zimmermann, R., nas. deno, ctp. 263

24 Code Civil, wr. 1674, nmpexomepHum ormtehermneM y Cilydajy MpoaBiia cMarpa ce omrehicibe
npeko 7/12, a'y cnyuajy kynua 1/10

2 Nicholas, B., The french Law of Contract, uznamwe Oxcdopm, 1992, ctp. 139

26 Crankosulh, E., Laesio enormis y Cprickom rpaljaHckoM 3aKOHUKY, Yeknalhusarse npasroe
cucmema Cpouje ca cmandapouma Eeponcke Yuuje, Kparyjesar, 2014, ctp. 31-37, 32

2 Msmemen wian 559 (5. Maj 1864) T'masa 17

28 Ptk.uin. 201, map. 2. ca gogarkom 4wi. 202 0 3eJIeHallIKUM YTOBOpUMa
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3eJICHALIKUX YTOBOpa JOBOJbHA J1a 3aIUTHTH €KBUBAJICHIIM]Y BPEIHOCTH, T J1a
npaBuia o laesio enormis HUCY HM IoTpeOHa. Toj rpynu npunaziajy: Hemauku
rpahancku 3akonuk (map. 138), IlIBajuapcku 3akoHUK O obnuranujama (4.
21) u Utanujancku rpahancku 3akoHUK (ui. 1448).

Cpricku tpahancku 3akoHUK § 559 ckopo je wmmeHtnuan § 934
Ayctpujckor rpahanckor 3akoHuka. EBo Te ompende: ,,AKO NpH TEPETHUM
yroBopuMa jefiHa CTpaHa HUje MPUMWIIA HU Toja OOMYHE BPEIHOCTH OHOTA,
IITO j€ IPYroj CTpaHM Jalia, OHAa omTeheHa cTpaHa uMa IpaBa 3axXTeBaTH Ja
Ce YroBOp pacKHHE U y Tpehalime cTame oBpary.

Ho apyra crpana uma mpaBo oAp KaTH YroBop, ako omrehenom nomyHu
OHOJTUKO KOJIUKO JI0 OOMYHE [IeHE HEAO0CTaje.

Bpeanoct ce y3uma oHa, Koja je Ouia y BpeMeHy Kaja je yroBop
3aKJpyueH.

Omrehema Mpeko MOJOBHMHE HEMa YKOJIMKO j€ ped O yroBopuma Ha
cpehy, mponmcano je mamenama Cprickor rpahaHckor 3akoHHKa. M3meHnama
je mpojasall y ciydajy omrehema mpeKo MoJIOBUHE JOIII BHIIE 3aiTUheH, jep:
,»Y ciydajy omrehema Mpeko MOJOBUHE KyTmall ako Xohe yroBop Ja OIpiKH,
MOpa MCIUIATUTH TeTy OOMYHY TIeHYy.

[IpaBuno o omrehewy npeko MoONOBUHE caapkaHo y Cprickom
rpal)aHCKOM 3aKOHHKY IPUMEHUBAHO je 3HATHO HIMpE, MOMTY)yhul HCKIbYYHBO
00jeKTHBaH KpUTEPUjyM, Oalll Kao U y pUMCKOM TpaBy.”® buio je morpedHo,
aJy M JIOBOJBHO, J1a jeJIHa CTpaHa y JBOCTPAHOM YTrOBOpPY HE MPHMa IO TOM
YroBOpY HU TIOJIOBMHY BPEJHOCTH OHOTa IITO je JyroBajia wiu je Beh Ouma
Jana Ipyroj CTpaHu. Y TakBOj CUTyallMju MOTa0 Ce TPAKUTH PACKH] yTOBOpa
6e3 0031pa Ha OUIIO KakaB CyOjeKTUBHU €JIeMEHAT.

Kako ce y CpOuju Beh mayxu BpeMEHCKH MEpPHOJ TOBOPH, a U paju Ha
u3paau ['pahaHckor 3aKoHMKa, TOCTaBJba CE MUTAE T Ca JeIOM 3aKOHUKA
Koju ce ogHocu Ha obnuranuje. Muaue, Beh cy odopmibeHe KoMucuje ca
3aJaTKOM H3pajie 3aKoHHKa, Koje cy Aalie cBoje HaupTte. [lo jeaHom on mwux,
OCHOBHY CaJpKHHYy oOnuranuoHor nena Oyayher Ipahanckor 3akoHHKa
Cpbuje unHmo 6u: caja Bakehu TeKcT 3akOHA O OOMUTALMOHHUM OJHOCHUMA
(300) koju je Baxkehu Beh Tpunecerak roguna. be3z 063upa Ha 3aucTa BUCOK
kBanuTeT 300 Mopa ce MpUCTYNUTH Konr(pUKaluju rpal)aHckor mpasa y lbeHOM
obnurammoHom feny. [lonasne ocHoBe 3a u3pany aena Ipahanckor mpasa o
obnuranujama Ouie Ou: 3akoH 0 OOTUraluOHUM offHOCHMa, CKHUIIa 32 3aKOHUK
o o0nuramnujamMa ¥ yroBopuma, kojy je mizpaano Muxausno Koncrarmnoswuh,
npodecop IlpaBHor ¢akynrera y beorpamy, myomukoBana 1969. roguse,

2 Crankoswuh, E., nas. oeno, Laesio enormis y Cprickom..., cTp. 35
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Hauena eBporickor yroBopHor npasa, KonBeHuuje YjeaumeHux Haluja.

VY jeaHom oj HampTa Trpah)aHCKOT 3aKOHMKA MOCTaBJba C€ THTAE
onpeheHnx wW3MeHa KaJa € MHCTUTYT oOllTehema TMPeKo TOJOBUHE
(mpexomepHor omrehema) y muTamy.

Unan 139 3akona o oOnuramwoHuM OgHOCHMA riacH: ,,(1) Ako je
n3Mel)y o0OaBe3a YroBOpHHMX CTpaHa y JABOCTPAHOM YTOBOpY HOCTOjaja y
BpEMe 3aKJbydeHha YTOBOpa OUMIVIEHA Hecpa3Mmepa, omreheHa cTpaHna Moxe
3aXTEeBATH MOHUIITCHE YTOBOPA aKO 3a MTPaBy BPEAHOCT TaJla HHjE 3HAJIa HUTH
je Mopana 3Hatu.” Caja ce MmocTaBjba MUTAKE Ja JIU CE MOHUIITA] YroBOpa
MOJKE TPaXUTH 300T TPEKOMEPHOT omTehema ako OYuIIeIHa Hecpa3Mepa He
MTOCTOjY BUIIIEC Y BpeMe Mou3ama Tyx0e. OBaKBO peliermne Omio je mpeasuleHo
y ckui npodecopa Koncrantunosuha (unan 107 cras 3).

Jlaksie, OHO IITO je 32 MEHE Kao ayTopa OWUTHO jecTe, 1a MHCTUTYT
omrehema MpeKo MoJOBUHE MOCTOJU U AaHac. Jloaylie NpuiInyHO U3MEHEH,
any y nojequHUM Qazama BeoMa CIMYaH ca PUMCKUM HMHCTUTYTOM. Peu je
O jOUI jeHOM, PEeKJI0O O ce YHUBEpP3aJHOM HWHCTUTYTY, KOJU HaM je IyTeM
peLeniyje noJapuiio puMcKo Mpaso.
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Prof. Emilija Stankovi¢

LAESIO ENORMIS - FROM THE INSTITUTE OF ROMAN LAW
TO THE REFORMED, MODERN INSTITUTE

Laesio enormis institute was, most probably, introduced by Diocletian
as one of the set of measures with which he wanted to prevent the distruction
of Roman state and help its recovery. Its aim was to protect poor and prevent
larger concentration of land in the hands of landowners by allowing the
termination of a sale contract if the price of exchange was less than one half
of its actual value.

Through reception, laesio enormis rule has  influenced modern
legislations and is incorporated in majority of bourgeois codes, most often
in a slightly chaged version. The Austrian Civil Code from 1811 comprises the
provisions of laesio enormis institute, but it is restricted only to helping those
who were not aware of the actual value and only for the period of three years.
Serbian Civil Code was made under the influence of Austrian Civil Code,
but its solutions related to laesio enormis institute are different. Serbian Civil
Code, similarly to Roman law, observed this institute objectively and, thus,
offered larger protection, that is protected everyone who, out of necessity or
hardship, sold something at less than one half of its actual value, although he
knew what was its actual value. During drafting the Republic of Serbia Civil
Code, the issue of laesio enormis institute was raised in relation to Articles
139 and 129, parag. 2 of the Law on obligations. Here, new cisrcumstances
are being considered related to this institute which need to be taken into
account when creating new norms, or modifying the existing ones.

Key words: laesio enormis, Roman law, Austrian civil code, Law on
obligations, new solutions
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Ipog. 0-p [ejan Muykosur*

SAEJJHUYKOTO BPUIEILE HA POAUTEJICKOTO ITPABO U
HOAEJEHOTO POAUTEJICTBO I1O PA3BO/IOT HA BPAK BO
PEITYBJINKA MAKEJIOHHUJA
— DE LEGE LATA DE LEGE FERENDA

UDK: 347.63:347.627.2(497.7)
Original research paper

Bo Penybnuka Makenonuja, Kako 1 BO rojemM Opoj €BpOIICKH 3eMju,!
MOCTOjaHO Ce 3rojJieMyBa OpOjoT Ha pa3BeACHM OpakoBH, HO BO HAIIETO
3aKOHOJABCTBO, 3a pa3liMKa O]l €BPOICKUTE 3aKOHOAABCTBA, BO MOCIIECTHUBE
JelleHnH He Oellle U3BpIlieHa HUKakBa pehopMa BO OTHOC Ha PeryIUpamkeTo Ha
BPILIEHETO HAa POJUTEIICKOTO MIPABO MO pa3BoAoT Ha Opak. [IpuToa, Tpeba na ce
HCTaKHe JieKa peopmara HE camo HITO TO OJIMHUHA MPAIIAKETO 33 BPIUICHETO
Ha POAMTEIICKOTO IMPaBO MO Pa3BOJAOT HA Opak, TyKy IETOCHO IO OJMHHA U
L[EJIOKYITHOTO CEMEJHO 3aKOHOJAaBCTBO. BO mM3MuHaATHBE ceayM ICIeHUH, U
MOKpaj ToJieMuTe TpaHc(hopmaluy Bo OpauHUTE U CEMEJHUTE OJJTHOCH, CEMEJHO
3aKOHOZABCTBO Ha PemyOnmka MakenoHuja Hema MPETHPICHO MO3HAYajHU
npomenu.? [lo ¢popmupamero Ha Permybnuka Makenonuja kako caMOCTOjHA
apxkaBa BO 1991 roamHa, 3aKOHOIABELIOT BO HOBHUTE 3aKOHCKH IPOIHCH
TH TIpe3efie CTapuTe pelIeHHja CO KOM C€ ypelayBaa CEMEJHHUTE OAHOCH.:

*  Pemosen mpodecop, IIpasen daxynrer ,,Jyctuanjan [Ipsu®, Yausepsuret ,,CB Kupun u

Meronuj“, Cronje, Penyonuka Makenonuja, dejanmickovik@yahoo.com

! Bo 3emjure Ha EBporickara Yuuja, 6pojot Ha pa3soau ce 3romemui o 170.000 Bo 1960 Ha
636.000 Bo 1993 romuna, a Bo 2006 romuna 6pojot Ha pa3Boxau ce 3rodemma Ha 1.040.000.
Bunu Jlejan Munkosuk, Aaren Puctos, CemejHo npaso, Ctoou Tpeja, Cxomje, 2015, ctp. 50.
2 3a oBa Jia ce Bu/M noBeke kaj: Jlejan MunkoBuk, Auresn Pucros, ,,Pedopmure Bo cemejHoTo
¥ HaCJIEAHOTO MPaBO M MHTepeHIMUTEe Ha HoTapute Homapuyc, 6p. 19, Cxomje, 2011, cTp.
70-83.

3 Bo nepuonot ox 1946-1971 roauna Ha ceMejHUTE OIHOCH BO MakeloHHja ce prUMeHyBaa
cojy3uute 3akoHM Ha @eneparmmjata: OCHOBHHOT 3aKkoH 3a Opaxor onx 1946 rommHa,
OCHOBHHOT 3aKOH 32 OJTHOCUTE Ha ponuTesu U fena ox 1947 roguaa, OCHOBHHUOT 3aKOH 3a
craparenctBoto of 1947 roguHa u 3akoHOT 3a MOCBOjyBame o1 1947 roauna. Bropara ¢asa
BO Pa3BOjOT Ha CEMEJHOTO 3aKOHOJIABCTBO 3aII04YHYBa co ycTaBHHUTE pedhopmu o 1971 roguna
KOr'a 3aKOHOJ[ABHATA HAJUIE)KHOCT BO YPEIyBamkETO Ha CEMEJHUTE OIHOCH Oellie peHeceHa of1
Oeneparyjara Ha penyonaukuTe. Bp3 ocHOBa, Ha Toa BO 0BOj mepuox Bo 1973 roguna Bo CP
Maxenonuja 6ea TOHECEHHU CISIHUBE MPOMUCH: 3aKOHOT 32 OPaKoT, 3aKOHOT 332 OJHOCUTE Ha
POANTENNTE U AeaTa, 3aKOHOT 3a IIOCBOjyBambe U 3aKOHOT 3a CTApaTeNCTRO.
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[lo3nayajHa HOBMHA BO cdepaTa Ha ypenyBambeTO Ha CEeMEJHUTE OJHOCH,
3a pa3NuKa Of MopaHo, Oermre (GakToT MITO CO JOHECYBAaHETO Ha 3aKOHOT 3a
cemejcTBOTO 0/ 1992 roauna* 3akoHOJaBE1IOT HalpaBH ,,MUHH KoAu(uKanuja‘,
BO O0Baa 00acT, 00eIMHYBajKH T CUTE YETUPH 00JIACTH Ha CEMEJHOTO MPaBo —
OpayHOTO MPaBO, POAUTEICKOTO MIPABO, OCBOjYBAKETO U CTAPATEICTBOTO, BO
eJleH 3aKOHCKHU TeKCT.” Cenak u Bo oBaa c(pepa, 0CBEH HHTETPUPABETO HA CUTE
CEMEjHHU TMPOIUCH BO €JIeH 3aKOH, JI0 JACHEC 3aKOHO/IaBEI[OT HEMa HAIIPABEHO
HEKOM M03HaYajHU U3MEHH.°

N mokpaj Toa mTO HE € cmpoBeneHa pedopma Ha CEMEJHOTO
3aKOHOJABCTBO, Tpeba /a ce HMCTaKHe JeKa Ce MPaBEeHU HAopu BO OBOj
npasell. Cekako HajCeprHO3HUOT HAmop 3a pedopma Ha TparaHCKOTO MTPaBo, UYHj
COCTaBEeH JIeJI € U CEMEJHOTO IPaBo, € 3alI0YHYBABETO Ha MOJTOTBYBAKHETO HA
I'paranckuot 3akoHuk Ha PemyOnuka Makenonuja, uuja u3paboTka € BO TEK.
Co Onnyka nHa Bnagara Ha PenyOnuka MakenoHuja, ToHECEHa BO JEKEMBPHU
2010 roquna, 6eme popmupana Komucuja 3a u3padorka Ha [ paraHCKku 3aKOHUK
Ha PenyOmuka Makenonuja.” 3a nipetcenaren Ha Komucujara Oemre n3dpan
npodecopot [ane ['anes. Co n3padoTkara Ha [ paraHCKHMOT 3aKOHUK CE OYEKYyBa
[IETIOKyTTHAaTa MaTepuja oa cepara Ha rparaHCKOTO TIPAaBO Ja Ouje ypeaeHa
BO €/IeH 3aKOHCKHU TEKCT Ha eJIeH ceor(daTeH U CUCTeMaTU3UpaH HaukH, CO IITO
Ke ce 100re HOB KBAJIMTET BO PETYIHPAmHETO HAa IParaHCKOTO MPaBO U Ke ce
HaJMHUHAT MPaBHUTE MPAa3HUHH, HETOPEUCHOCTUTE U MPOTUBPEUHOCTUTE KOU
IITO TIOCTOjaT BO 3aKOHWUTE KOW IIITO ja peryiaupaar oBaa marepuja. OcobeHo
3Ha4YajHU Ke Oumat peopMHuTE BO CEMEJHOTO MPABO, a TOCEOHO CE HEOTXOIHH
MIPOMEHU BO BPIICHETO HA POAUTEIICKATa OATOBOPHOCT O Pa3BOJIOT HA OPAKOT.

3a 1a MOXKe J1a ce aiat mpeyio3u 3a pehopma Ha 0Baa 0COOCHO OCETIINBA
o0JacT oJf CeMEJHOTO 3aKOHOJABCTBO, IMOTPEOHO € Ja ce Jaje Tperien Ha

4 ,Cinyxben nmuct Ha Penyonmika Maxkenonuja® 6p. 80/92, 9/96 , 38/2004, 33/06, 84/08,
157/08, 67/10, 39/12 u 44/12.

® Bo cozapkuHa Ha 0BOj 3aKOHOT 3a ceMejcTBO o1 1992 romuna Oea ondareHn U UMOTHUTE
OHOCH W ITOCEOHUTE CYACKH TOCTalKH BO cdepara Ha CEMEjHHTE ONHOCH, 3a TPB IaT
Oeme perynupaHa BOHOpadHaTa 3aeqHUINA, Oelie BOBEICHa OOBPCKaTa 3a M3IPIKYBambE
Ha TOJIHOJIETHUTE Opaka M CECTPH KOra THE ce HeCIocOOHH 3a paboTa W Oea MpOIIMpEeHU
nHTrepeHunTe Ha L{eHTapoT 3a conmjaaaa padora.

® Bo Ba)ke4KHOT 3aKOH 32 CEMEjCTBOTO, OCBEH IIPEMECTYBAETO HA OJPEAOHUTE 32 UMOTHUTE
OJHOCH Ha OpayHUTE U BOHOPAYHUTE MApTHEPH BO 3aKOHOT 32 CONCTBEHOCT U JPYTH CTBAPHU
mpaBa ox 2001 rogmHa Kako W HEKOJKYyTe MPOMEHHM BO pEryilaTHBaTa CO Koja ce ypeayBa
MocTarnkara 3a IMOCBOjyBame, KaKo W MECTOTO Ha CKIIydyyBambe Ha Opak, MakeJOHCKHOT
3aKOHO/IaBeIl HeMa MPEe/IBUJICHO JIPYTH O3HAYajHU IPOMEHHU BO Iy XOT Ha HOBOTO OIIIITECTBEHO
1 TIPaBHO ypedyBame. 3a MPOMEHHUTE BO OpauyHUTE W CEMEJHHUTE OIHOCH BO CIIOPEAOCHOTO
MpaBO TOOMIIMPHO BUAM Kaj: Jlejan MumkoBuk, CemejctBoTo Bo EBpoma XVI-XXI Bek,
Bbnecok, Ckomje, 2008.

7 ,,Ciiyx0en BecHuk Ha Penyosnuka Makenonuja® op. 4/2011.
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HCTOPUCKUOT Pa3BOj Ha BPILICHETO HA POTUTENICKOTO MPaBO MO Pa3BOIOT Ha
OpakoT, Kako U Ha TIaBHUTE TEHICHIIUU BO PETYIUPAETO HA BPIICHETO HA
POIUTENCKOTO TPaBO MO Pa3BOAOT HA OPakOT BO eBporckuTe 3eMju. OcBeH
TOA, CEKaKO € HEOMXOAHO Ja Ce€ JaJieé U KPaTOK Mperyie/l Ha COIMOJIOIIKUTE
HCTpaKyBama 3a BIMjaHHETO Ha Pa3BOAOT Ha OpakoT Bp3 Jelara, Kako u
HCTpaKyBamara 3a BIMjaHUETO Ha MOJIEIEHOTO POAUTENCTBO (KO€ KaKo MOeT
ce mpudaka BO ce moroieM Opoj eBpPOICKH 3eMjH) BP3 TMCHXOCOIUjaTHHOT
pa3Boj Ha Jerara.

HcTopuckn nperien Ha BpIIeHeTO HA POAMTEICKOTO IPABO MO
pa3BoAoT Ha Opak

Bo ogHOC Ha BpIIEHETO HA POIUTENICKOTO MPABO IO Pa3BOJOT Ha Opak
BO MMHATOTO IOCTOjaT pa3iUKU TOMely 3eMjUTe Ha KOHTHUHEHTAJIHOTO U
aHrocakcoHckoto mpaBo. Ce mo XIX Bek, BO 3eMjuTe Ha KOHTHHEHTAJIHA
EBpora genara 6ea 1oBepyBaHU Ha pOIUTENOT KOj HE OMJI BUHOBEH 32 Pa3BOJOT
Ha Opak, a BO 3eMjUTE Ha aHIVIOCAKCOHCKOTO MPaBo THe Oujie J0BEpyBaHU Ha
tatkoTo. Bo Taa cmucna, dppaniyckuor Code Civil ox 1804 romuna, kako u
3akoHOT o7 1884 rogmHa, mpeaBUIyBaje JeKa Jerara 1mo pa3BojoT Ha Opak
Ke ce JoBepaT Ha OHOj OpayeH mapTHEp KOj He OWJI BUHOBEH 3a Pa3BOAOT HA
Opak, a IpyruoT umai npaBo Ha Ham3op. Bo oaa cmucna Planiol Bo 1901
roIMHa THIITYBa Jieka ,,[[puauHrTe KOM TO OMpaBayBaaT pa3BOIOT Ha Opak
MMIUTAIIAPAAT JIeKa MOCTOM MOpajiHa Aerpaaalija 6apeM Kaj e/1eH o] OpauHuTe
naptHepu. [Topaam Toa e onpaBaaHo TOj J1a ce TPeTHpa Kako HEJTOCTOESH J1a ja
BpIIIM CBOjaTa yJora Ha TaTko win Ha Majka“.° Bo XIX Bek u qpyrure 3emju o
KOHTHHEeHTaJ Ha EBpoma ro mpudakaar GpaHIlyCKHOT MOJIEN 3a TOBEpYBambe
Ha JIETETO Ha OHOj POJAWTEN KOj HEe OWJ BUHOBEH 3a pa3BONIOT Ha Opak. Bo
I'paranckuot 3akoH Ha Xomanauja on 1838 roamHa menara ce JOBepyBae
Ha OpauyHUOT MapTHEpP BO YMja KOPUCT OMJI MpoIviaceH pa3BOAOT Ha Opak, a
CIIMYHO pelieHre OWiIo MPEeIBUACHO U BO TEPMAHCKHOT | paraHCKU 3aKOH O
1900 roguna. Criopen repmMaHCKUOT ['paraHCKu 3aKOH, TOKOJIKY ce paboTerno
3a pa3BoJl 10 BMHA M Ha JIBajlaTa OpayHH MapTHEPH, TOTAI Jerara 0 MeCT
TOIIMIITHA BO3PACT Ce JIOBepyBajie Ha MajKaTa, a TIOCTApUTeE Jiela Ha TaTKOTO. '

Bo Anrnmja, ce no cpenunara Ha XIX Bek, Aenara 1mo pasBoioT Ha

8 Buau Frangois Boulanger, Les rapports juridiques entre parents et enfants, Perspectives
comparatives and internationals, (Economica, Paris, 1998), ctp.78.

° Bunu Francois Boulanger, Droit civil de la famille, Aspects comparatifs et internationaux,
(Economica, Paris, 1994), ctp.428.

© Buau Boulanger, op. cit, ctp. 79.
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Opak Owie noBepyBaHM Ha TarkoTo. Bo ciywajor De Manneville nopaor
Ellenborough Bo 1804 roammna ucrakHam jaeka ,,[aTKOTO € OHOj KOj €O
3aKOH € OIpeJelieH /a Ouae craparen Ha jaereTo. JIokoaKy Hema JloKas3H 3a
310ynoTpeda, CyIoT HeMa Jia ce Mella BO 3aKOHCKOTO IMPaBO Ha TaTkoTo .'!
Bo XIX Bek zmenara Mokelne Ja ce o/13eMaT Ol TaTKOTO IO pa3BOAOT Ha Opak
camo Bo uckiyuutensu ciydan.’? I Bo CAJl, ce no cpenunara Ha XIX Bek,
TATKOTO MMaJl HEOCIIOPHO MPaBO Ha CTapaTesCTBO BP3 AelaTa Mo pa3BoAoT Ha
Opaxort.*®

Bo XIX Bex Bo cute 3amagHu 3eMju TOYHYBa Jla C€ HaIyIITa
JOMUHaIjaTa Ha TAaTKOTO TPH OINpPEAETyBakbEeTO Ha BPIICHETO Ha
POIUTENICKOTO MPaBO MO pa3BoAOT Ha Opak. EnHa on oCHOBHUTE MpUYUHU 32
oBaa TpaHc(hopmalja e HHAYCTpUCKaTa peBOIyIHja Koja JOBEIE 0 rojeMu
MMPOMEHH BO ceMejcTBOTO. Bo oBaa cmuciia Mary Ann Mason ncrakHyBa Jieka
,»MOJIEpHOTO CEMEJCTBO €BOIYHPAJIO CO TOA LITO TATKOBIUTE TW HAITYIITHUIIE
JIOMaKWHCTBaTa 3a Ja paboTtaTr BO GadpHUKUTE WIIM KaHIIETAPUUTE, & MAjKUTE
ro TMpeB3ejie HUBHOTO MECTO Kako IVIaBHM BO JOMAaKUHCTBOTO.* (OBa
MpHUIOHECE 3a CcTpora nojaenda Ha paboOTUTE CHOped POAOT U 33 CTPUKTHO
pasrpaHudyBame oMery jaBHata cepa, mro Oemre moje Ha JOMUHAIM]ja Ha
MaXKuTe, U mpuBaTHara cdepa, ITo MpeTcTaByBalle ,,l[apcTBO Ha KEeHUTe .
Bo pamkure Ha oBaa monenba Ha yinorure, MaxuTe Oea IIEHETH Of CTpaHa
Ha 3aeJHMIIaTa CIOpe]l HUBHATa paboTHA €THKa, a KEHUTE CIIOpe] Toa KaKo
ja urpaie yjorata Ha MajKd, CONPYTH U JTIOMakMHKHU.* BO OBOj KOHTEKCT, ce
rpajii KOHIICTIIIMjaTa Ieka MajKaTra Ma IPUPOIHH aQUHUTETH JIa Ce TPIDKH 32
nerara, ocooeHo 3a momanure nena.t’ Kako pesynrar Ha oBaa TpaHchopMaimja

1 Buau Danya C. Wright, the Crisis of Child Custody: A History of the Birth of family Law
in England, 11(2) Columbia Journal of Gender and Law, (2002), 175-270, ctp.190.

2 Mima man Opoj Ha cilyyau KOra CyJOBUTE IO OJ3elie BPILICHETO HA POAMTEIICKOTO MPABO
Ha TaTKOTO 10 pa3BojoT Ha Opak. Taka Ha mpumep, Bo ciyuyajor Whitfield v. Hales, ox 1806
TOJIMHA CTapareliCTBOTO My OWJIO O/I3eMEHO Ha TaTKOTO MOpajH ,,rpy0d0 3alocTaByBame M
CypoBOCT KoH nenara‘“/bid., ctp. 193.

3 Buau Mary Ann Mason, Ann Quirk, Are Mothers Losing Custody? Read My Lips: Trends
in Judicial Decision-Making in Custody Disputes-1920, 1960, 1990 and 1995, 31 (2) Family
Law Quarterly ( 2007), ctp.216.

* Bugun Mary Ann Mason, The Roller Coaster of Child Custody Law over the Last Half
Century, 24 Journal of the American Academy of Matrimonial Lawyers (2012), ctp.452.

> Buu moBeke 3a MPOMEHUTE BO EKOHOMCKHOT M ONIITECTBEHHOT XKUBOT M HUBHOTO BJIMjaHHE
3a yjorara Ha Ma)KHTe U KEHHTEe BO MOJIEpHOTO omitecTBo kaj Dejan Mickovik, op. cit., ctp.
97.

* Bumu Stephanie Coonitz, The Way We Really Are: Coming to Terms with America’s
Changing Families, (Basic Books, New York, 1997), ctp. 269.

7 Cnopen DiFonzo “CynoBute ja npudaruja KOHIeNMjara eKa Jelara Ha paHa BO3pacT
Tpeba ma ce JoBepyBaaT Ha Majkara Imo pa3BojoT Ha OpakoT. Bo ciaygajot Hines v. Hines Bo
cojy3Hara ap:kaBa Ajosa Bo 1921 rogmna cymot cMeTan ieka ,,Majkata € 00)kja MHCTUTYIHja
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Ha yJiorara Ha jKeHaTa, Koja cera ce cMeTa Jieka uMa ,,IPUPOJeH UHCTUHKT
Jla ce TPIDKU 3a Jenara, JoAeNyBameTo Ha Jielara mo pa3BoJoT Ha Opak Ha
MajKaTa ce CMeTallle a ieka € BO HUBHU Hajao0ap uHTepec.'®

3anpudakameTo Ha MpoMeHaTa JAeKa JelaTa 1o pa3BoioT Ha OpakoT Tpeda
Jla ce JIoBepyBaar Kaj TaTKOTO TOJIEMO BJIMjaHWUE UMaIle U (PeMUHUCTUIKOTO
newkewe. Enen on 3akmydonurte Ha KonBennujara Bo Ceneka Dosic oaprkana
Bo 1848 Geme neka ,,)Kenure Tpeba 1a ©Maat e€IHaKBO MTPaBO HA CTAPaTEIICTBO
BO OZJHOC Ha HUBHHUTE JIeTla, TPTHYBajKH O] HajI0OpUOT UHTEpEC Ha IeTeTo” .Y
U cynoBute Bo TexkoT Ha XIX Bek ja MEeHyBaaT KOHIIEMIIM]jaTa JieKa aerara
0 pa3BoJOT Ha OpakoT Tpeba J1a ce AoAeNyBaaT Ha TaKOTO U Ce MOYECTO T
JIOBEpyBaaT Ha Majkara,’ TPTHYBajKH OJf Toa JeKa Tpeba Ja ce MOYuTyBa
Haj1oOpuoT WHTEepec Ha nerero.?r Omaa TpaHchopmanuja Bo AHIIIHja Ce
cnyuyBa co noHecyBameTo Ha Custody of Infants Act o 1839 roguna, co koj
Oerire MpeIBUICHO JIeKa )KeHUTE UMaaT IpaBo Ja 6apaar of CyA0T J1a UM Ouaar
JIOBEPEHU IO/ CTapaTesICTBO Aelara MoMajH O CeIyM T'OJIMHU, KaKo U TPaBo
Ha IpUCTal Ha IMOToJIEMUTE Jiela o Pa3BoI0T Ha Opax.

Konmemnmujara ciopen koja aemnara mo pa3BoioT Ha Opak Tpebda jaa ce
JI0/IeTIaT Ha CTapaTejCTBO Ha MajKara, OCBEH JOKOJKY Taa € HeclocoOHa Ja
IO BPILUU POJUTENICKOTO IPaBo, (IUTO C€ OIpaBayBallle CO CTaBOT JeKa € Toa
BO Haj100ap MHTEpEC Ha JIETETO), JOMUHUpaIIe o1 cpenuHara Ha XIX Bek 110

3a yyBame U olrielyBame Ha nenara’. Bunu Herbie DiFonzo, Dilemmas of Shared Parenting
in the 21 Century: How Law and Culture Shape Child Custody, 43 (4) Hofstra Law
Review (2015), ctp.1005. Bo oBoj xonTekcT Mason and Quirk mcraknyBaar neka ,,Kyn1ToT Ha
MajYMHCTBOTO KOj C€ Pa3BHJI BO TeKOT Ha XIX Bek ce (hoKycHpas Ha CyIepHOPHUTE MOPAITHU
Y 3rPHKYBAYKK KBAJIUTETH HA )KEHUTE KOU T IIpaBelie MoJ00HH 3a ofrieayBambe nena‘ Buau
Mason and Quirk, op. cit., ctp. 220.

18 Bugu Linda D. Elrod, Milfred D. Dale, Paradigm Shifts and Pendulum Swings in Child
Custody: The Interests of Children in the Balance, 42 (3) Family Law Quarterly, (2008), ctp.
391.

¥ Ibidem.

20 Bo oBaa cMmmcIIa € M OJUTyKara Ha HajBUCOKHOT cya Bo Ibyjopk Bo 1840 roauHa, koj 1oHen
OJUTyKa Jia ce ToJeNN OOTHaTa KepKa Ha CTapaTesICTBO Ha Majkara. Bo cBojara mpecyna cyaoT
nuctakHa: “TIpUpOTHUOT 3aKOH M OBO3MOXKHJI Ha MajKaTa MPHUBP3AHOCT 33 HEj3MHOTO JETE
LITO HUTY €JIeH JPYT POJHMHA HE MOXKe Jia ja moceayBa Bo uct crene (Mercein v. People ex
rel. Barry, 25 Wend. 64,106 (N.Y. 1840)). Bugu Mason, op. cit., cTp. 452.

21 Bo oBaa cmucia Mason and Quirk wucraknHyBaar neka,llporpecor Ha mpaBHaTa
npedepeHinja mpy JOBEPYBABETO HA Jielara €BOJYHUpal Of alCOJyTHO CTaparelicCTBO 3a
TaTKOTO, MPEKYy CTapaTeliCTBO 32 MajKaTa BO ,,ACKIYYUTEIHH CUTYal[MH KOH POAMTEIICKA
€/IHAKBOCT CO MPUOPUTET 32 MajKara BO OAPEICHU CHTYalllH, KaKo Kora ce paboTH 3a Maju
nema. CyaCcTBOTO IPOHAjIE ONpAaBAyBame 3a JOBEPYyBambe HA MAIWTE Jiella Ha MajKaTa BO
KOHIIETITOT Ha HajJI00PHOT MHTEPEC Ha JIETETO, KOj HE C€ CIIOMEHYBaJI BO CYACKUTE OJIITYKH BO
KOJIOHHjaTHUOT nepuon.* Buau Mason and Quirk, op. cit., ctp.219.
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60 tute ronuHu Ha XX Bek.” Bo oBoj nepuon, criopen Parkinson: ,, CynoBute
JI0/1eTyBaaT CTapareiICcTBO HA €IHUOT POIUTEN, OOMYHO HA MajKaTa, a MPaBo
Ha roceTa Ha Jpyruot.”* OBoj MOJIeN Ha BPILIEHE HAa POJUTEIICKOTO MPABO 110
Pa3BOJOT Ha Opak JOMHHMpAJ BO CUTE 3eMjH, Oe3 ories ganu ce paboTeno 3a
3eMjU Ha KOHTMHEHTAJIHOTO WJIM aHIIOCAKCOHCKOTO MpaBo.?* OBOj KOHLIENT
Ha pa3BoJl ce TeMelnes Ha mpudakameTo Ha MOJENOT Ha pa3Box 0e3 BHHA,>
criopen koj Tpebano na ce 06e30eau Ha HEYCHEIIHUOT Opak “‘TOCTOMHCTBEH
norpe6”’, a Ha OpayHHUTE MAPTHEPH J1a UM CE€ OBO3MOJXKH IIIAHCA 32 HOB IOYETOK
U 32 OCTBapyBame€ Ha HOBa, MOYyCIHENIHa Bpcka.® OBOj MOZeN Ha pa3BoJl ce
6a3upan Ha KOHLEMIMjaTa 3a 4ucT npekuH (clean break), cmopen koja mo
Pa3BOJOT HA OPAKOT MpeCcTaHyBalle BPCKUTE OMeTly MOpaHEITHUTE TAPTHEPH,
Ha €JHUOT OJ] HUB My OmJIe I0BepyBaHU JielaTta 1 TOj T HOCEJI Haj3HaYajHUTe
OJUTYKH 3a HUB, a PYTHOT UMaJl CaMo MPaBo Ja OJPXKyBa JINYHU KOHTAKTH CO
Jeriata ¥ 00OBpCKa Ja Iutaka m3apiika. TakBa e coctojOara Bo LlIBajuapuja,
I'epmanuja, Utanuja, ®panuuja u Ipyrute eBponcku 3eMju ce 10 70 turte
ronuHu Ha XX Bek ¥ Kora oyHyBaaT peopMu Ha MOJENIOT Ha BPLICHETO Ha
POAMTENICKOTO MPaBO MO pa3BoJO0T Ha Opak. OBue pedopmu (KoU, KaKo IITO
Oemre kaxaHo, ja 3ao0ukonuja PemyOnrka MakenoHuja) ce ciydyBaar MpBO
B0 CAJI*® n Bo CKaHIMHABCKHUTE 3€MjH, a TIOTOA M BO OCTAHATUTE 3€MjH OJ
EBpomna. Bo ocHoBara Ha oBUE pehopMH € KOHLIENTOT Ha ,,Ha]J00pUOT HHTEpPEC
Ha JIeTeTo U THe ce Oa3upaar Ha NpUQaKambeTo Ha KOHLIENTOT Ha 3aeHUYKO
BpILIEH-E HA POAUTENICKOTO MPABO 10 Pa3BoAOT Ha OpakoT (joint legal custody),
a BO IOCJIEIHO BpPEME C€ IMOYECTO ¥ Ha KOHLIENTOT 3a MOJIEIEHO POAUTEIICTBO
1o pa3BojoT Ha OpakoT (joint physical custody).? OBaa pedopma ce 6a3upa

22 Buam Linda D. Elrod, Milfred D. Dale, op. cit., ctp. 391.

2 Buau Patrick Parkinson, Family Law and Acces to Justice, 8 (1) Contemporary Readings
in Law and Social Justice, (2016), ctp. 38.

24 Ibidem.

> Criopei 0BOj MOJiel, Koj TIOYHYBa Jia IOMHHUPA BO EBPOIICKUTE 3eMjU BO cpeinHaTa Ha XX
BEK, Cy[HjaTa Beke He MOpaJ Ja yTBPIyBa KOj O OpauyHHUTE MapTHEPH € BUHOBEH 3a Pa3BOJOT
Ha Opak, TyKy Tpebaso caMo Jja KOHCTaTHpa eIeH 00jeKTHBEH (DakT — a Toa € JeKa OTHOCHUTE
BO OpauHara 3ae[HHIA CE€ TPAjHO HAPYUICHH M 3aCAHUYKUOT KMBOT € HEBO3MOXEH. Buu
Boulanger, op. cit., ctp.79.

%6 Bupu Patrick Parkinson, Family Law and the Indissolubility of Parenthood, Sydney Law
School, Legal Studies Research Paper No. 06/31, (2006), ctp.3.

2’ Buau Boulanger, op. cit., ctp. 85-103.

2% Bo CA]/l, mpernocraBkara Jieka MHTEPECOT Ha JIETETO Ha paHa BO3pacT Hajmobpo ce
OCTBapyBa JIOKOJIKY TOa Ce JIOBEPH Ha MajKaTa ce HallylITa BO PEUYUCH CUTE COjY3HH JIPIKABU
Bo niepuonot nomery 1960 u 1990 ronuna. Buau Mason and Quirk, op. cit., ctp.220.

2 Cnopen DiFonzo “Tlorosemoro couujasiHO W TmpaBHO Mpudakambe Ha IMOJEICHOTO
POIUTENICTBO KOH KpajoT Ha XX BeK 3alo4YHyBa KOra U CAMUTE POJMTENU 3all0YHYBaar Ja
npudakaaT moeaHaKkBa pacrpenenada Ha POAUTEIICKUTE OITOBOPHOCTH. Bo paMKkuTe Ha enHa
TeHepalyja,, 3aKOHOABINTE, CYIOBUTE U MIPABHUTE TEOPETHUYAPH IO MpHdaTHja MOAECICHOTO
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Ha HaMyIITalke Ha MOJENIOT CIIOpe KOj JETETO M0 Pa3BOAOT Ce€ J0BEpyBa Ha
€IHUOT poauTeN (Toa € HajuecTo MajkaTa) U Ha npu(akame Ha KOHIENIHjaTa
JieKa Hajqo0pHUOT UHTEpeC Ha JETETO MO pa3BOIOT HA Opak rmoapa3oupa aexa
Ha JIeTeTo Tpeba J1a My ce OBO3MOXKHU ITOCTOjaHa ¥ MHTEH3MBHA KOMYHUKAIIWja
U co nBajuara poaurenu. [IpudakameTo Ha MOIEIOT Ha 3a€HUYKO BPIICHE
Ha POAMTEIICKOTO NpaBO IO pPa3BoA Ha Opak Oelle MOTHUBHPAHO Of Ce
MIOTOJIEMHOT IMPOIIEHT BPaOOTEHU JKEHH,*® 0J CTAaBOBHUTE Ha ()EMUHHCTKUTE,>!
KaKo U 0J] OpOjHHUTE NCTPaKyBara KON YKa)KyBaa Ha 3HAYCHETO Ha yllorara Ha
TaTKOBIIUTE BO NMPAaBHJIHUOT Pa3Boj Ha nenara.? Tokmy pe3ynTaTture of OBUE
UCTpaKyBama 0ea OCHOBHATa MPUYMHA 32 pe()OPMHU BO CHTE 3aKOHOIABCTBA
3a BOBEIyBame Ha KOHIIENTOT Ha joint legal custody and joint physical custody.
Bo HapenHOBO m3arame ke ce 3ap)KUMe Ha HCTPaKyBamara KOM yKa)KyBaaT
Ha HEraTUBHUTE MOCIEIUIH Ol pa3BOIOT Ha Opak 3a jenara (Ipes ce nopaiu
JIOBEPYBAH-CTO HA JIe1IaTa Ha €IHHOT POANTEN, HajYeCTO MajKaTa U OTCYCTBOTO
Ha TaTKOTO BO HUBHMOT MICUXOCOIMjaJIeH Pa3Boj).

I/ICTpamyBaH)a 3a BJIHjaHHeTO Ha pa3BoAo0T BpP3 JAenara

Bo Bropara nmonmoBuHa Ha XX BEK BO €BPOICKUTE 3€MjU MOYHA Ja CE
HaITyIITa KOHIIETTOT CIIOPE.T KOj JieraTa 1mo pa3BoA0T Ha OpakoT BO HAJTOJIEM
Opoj cilydau ce JoBepyBaa Ha MajKara, IpH IIITO 32 TATKOTO OeIIe MpeIBUICHO
caMo IpaBOTO Jia O/IPKyBa JIMYHU KOHTAKTH CO JETETO U OOBpCKa J1a Iulaka
u3apIIKa (TOKMY OBOj MOZEN CEyLIT€ MOCTOM BO MAaKEIOHCKOTO CEMEJHO
3aKOHOMABCTBO). EfHA 07 OCHOBHHTE NMPUYMHU 3a OBaa TpaHchopMmaimja
Oea 1 OpojHUTE UCTpaKyBama KOW MOKa)Kaa JeKa yjorara Ha TaTKOTO MMa
roJIEMO 3HaueH€ 3a MPaBUIIHUOT IICUXOCOLHMjaJeH pa3Boj Ha JETETO, U JeKa
,,Ha]100OpHUOT MHTEPEC Ha JIETETO HE MOXKE /1a C€ OCTBAPHU JIOKOJIKY TaTKOTO

POIUTEIICTBO KAKO HAYMH JIETETO Aa OJPXKU CHIIHK U 1J1a00KK BPCKU CO J[BajLiaTa POJUTEIIH.
[oneneHoTo POAUTENICTBO MCTO MMAIIe 3a Lell Ja Ce Ha[MHUHAT TPAyMUTE IITO Jelara r'H
JOKMBYBaa MPH Pa3BOAOT HA OPAKOT M J1a ce M30erHe 03HAIyBambETO HA €IHUOT POIUTEN KOj
TO HEMa CTaparesCTBOTO KaKo ,,IoceTUTeN Ha HeroBoto Aere”. DiFonzo, op. cit., note 28,
1009.

30 Bo Uranuja Bo 1960 ronuna camo 30,1% on xeHure Ha Bo3pact nomery 25 u 29 roauHu
6une Bpaborenn, a Bo 1990 roanHa TOj MPOLIEHT ce mokadwi Ha 65,1. Bo mctuoT 0BOj epuor,
MIPOIEHTOT Ha BpaOOTEHM KeHH Ha BO3pacT momery 25 u 29 rognnu Bo @paHiiuja ce 3roJeMuiI
on 45,6% na 80,5%, a Bo Jlancka ox 38,7% Ha 80,5%. Buan MunkoBuk, op. cit., ctp.190.

31 Bo OCHOBaYKHOT aKkT Ha (EMHHHCTHYKOTO ABIKEHE 3a eaHakBu npaBa NOW (The
National Organization for Women) ce ucraknyBa jeka “Hue cmerame Jieka BHCTHHCKO
TIApPTHEPCTBO MMOMETy POIOBHUTE Oapa 1 MOMHAKOB KOHIIENT Ha OPAKOT, KAKO M €THAKBO JICIICHH-E
Ha OJITOBOPHOCTHTE 332 JOMAaKMHCTBOTO M 3a nenara’”. Buau Mason, op. cit., cTp. 455.

32 Buau Elrod and Dale, op. cit., ctp. 391.
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€ BO rojieMa Mepa WU [EeJIOCHO UCKITYYeH O[] IPOLecOT Ha 00pa30BaHUETO U
BOCIIMTAHUETO Ha JeTeTo. Bo oBaa cMmucna Lamb ncraknyBa aeka ,,Jlenara
YMM TAaTKOBILIM CE MHOT'Y aHT'@KMPAaHU BO HUBHUOT Pa3Boj C€ KapaKTepu3nupaar
CO 3rojieMéHa KOTHUTHBHA CIIOCOOHOCT, IIOrojieMa eMmaruja, Iomaia
PUTHIHOCT BO CEKCYaJIHUTE YJIOTH M IIoroieMa caMokoHTpona.“* Crnopen Le
Camus neTeTo Kora e ymre Maio Tpeda ga 0uae oJBOCHO Of ,,cuMOmno3ara‘
CO MajKaTa, Mopajii Toa IITO JOJTrOTO 3apXKyBamke Ha cocToj0ara Ha (ys3uja
noMery Majkara M JETeTO MOXE HEraTMBHO Jia C€ OJpa3d Ha HEroBHOT
MICUXOJIOIIKKM pa3Boj.>* OBoj aBTOp MOoceOHO YyKa)xKyBa JileKa WHTEH3MBHATa
MHTEpaKIja moMery TaTKOTO U MAIIKOTO JIeTe, KOra Toa € Ha IIeCTrOJUIIHA
BO3PACT, pe3yiITupa co Ttoa ,,OBUe Jera Ja ce MOCUTYpHH BO MPUCYCTBO Ha
HETO3HAaTH JIMLA, Jla uMaat 1nofo0pu nephopMaHCH Ha BOKAJIEH IUIAH U TMPU
U3BpIIYBamkbe HA MaHYEIHM 3a/1auu o OeOumbara Ko HeMasle KOHTUHYHPaHO
MIPUCYCTBO Ha TaTkoTo“.** Criopen OpojHHU aBTOPH, AETETO C€ MPHUBP3YBa KOH
TATKOTO Ha MCT HAYMH KaKO U KOH MajKaTa yIITe 0]l HajpaHa BO3pacT,*® Taka IITO
HE TIOCTOU MPUPOIHA WIIH ,,BPOJIEHA CIIOCOOHOCT Ha MajKaTa MOYCHEIIHO Ja
ja BpIu poauTesnckara yaora.*” Bo oBaa cmucia Lamb Benu: ,,Co HCKITy4OK Ha
JIOEH-ETO, HE TOCTOM JI0Ka3 JieKa )KeHUTE UMaaT OMOJIOIIKY MPEAUCIIO3UIINN 1A
O6unar monoOpH poIUTENH OTKOJIKY MakuTe. ONMIITeCTBEHUTE MpaBuia, a He
OMOJIOIIKMTE UMIIEPATHBH ja AaBaaT OCHOBATa Ha TPaJAULIMOHAIHATA 10/es10a
Ha POIUTEIICKUTE yaIoru.%

3HaueHETO Ha TATKOTO 32 MPABUIIHUOT MICHXOJIOIIKH M COIIHjaJIeH pa3Boj
Ha JICTETO W 32 HeTOBa MPAaBHJIHA COIMjaTU3allHja ce Iviea He caMO BO TEKOT
Ha OpakoT, TYyKy 0COOEHO BO Cllydaj Ha pa3Bol Ha OpakoT.** OBa € 0coO0eHO

3 Buau Michael E. Lamb et all., The changing role of father, in The father's role : applied
perspectives (Willey, New York, 1986), ctp.17.

3 Buawm Jean, Le Camus, Péres et bébés, (L’Harmattan, Paris, 1998), ctp. 169.

% Buau Jean Le Camus, Le vrai role du pere, (Odile Jacob, Paris, 2000), ctp. 96.

% Bo enHo nmeno objaBeHo Bo 1996 roxmHa, mokropor JlamO HampaBuil cyMupame Ha
CO3HaHHWjaTa 3a BIMjaHHETO Ha TATKOTO 3a pPa3BOjoT Ha Jnererto. Bo oBaa cmmcia T0j
MUIIyBa JeKa ,,l[locrojaT 3Ha9ajHM TOKa3M JeKa HOBOPOIEHUH-aTa (opMHUpaaT 9yBCTBO HA
MIPUBP3aHOCT KAKO KOH MajKaTa Taka U KOH TaTKOTO BO MCTO BPEME BO TEKOT Ha IpBaTa rofinHa
ox xkuBotoT” Bumu Michael E. Lamb, The development of Father-Infant Relationship, in The
role of the fathers in Child development; 3e edition, (John Wisley, New York, 1996), ctp. 119.
3 Bo oBoj kontekct Brazelton and Cramer ucraknyBaar jeka “Kora TarkoTo e peajiHo
npucyTeH (pusudku u reorpadcku) OeOMmbaTa MOKaXKyBaaT CIIOCOOHOCT 3a MPHUBP3AHOCT
KOH HETr0 PeYrcH BO HCTO BpeMe Kako U KoH Majkute”. Bunn Brazelton T.B et Cramer B., Les
premiers liens, (Stock, Paris, 1990), ctp.54.

% Buau Lamb, op. cit., ctp.120.

3 Cnopen Wallerstein u Blakeslee “UcrpaxyBamara mokaxyBaar Jeka H00pHUTE OJHOCH
TaTKO — JIeTe MOXKE Jla MMaaT KPYIHjaJIHO 3HA4YeHe 3a ICHXOJomIKara Omarococrojéa u
camozoBepOara Kaj ierara 1mo pa3BooT Ha Opak. AJITEpHATHBHOTO CMECTYBAHE € TIPEIBUIICHO
3a 7a ja 3aAp>KM KpyIHjajiHaTa yjora Ha TaTKOBLIMTE BO 0Opa3oBaHUETO Ha jaenara’. Bumu
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3HauajHO, mopaau (akTOT JeKa rojieM Opoj MCTpaKyBarma BO W3MUHATHBE
HEKOJIKY JIeLIEHHH [TOKakaa J1eKa pa3Bo10T Ha OpaK MMa HEraTUBHHU MTOCIIEAULIU
Bp3 Jenara. Bo taa cmucna, Amato HaBenyBa Jieka ,Jlenara ox pa3BeneHu
CeMejCTBa, KaKko Ipylia, MMaar MOHU30K CKOP 3a pa3inueH Opoj MHIMKATOPH
3a HUBHATa OJIarococtojOa, of JAerara Yuy poauTeNu ce Bo Opak’.* Cropen
OBOj aBTOp, OCHOBHM NPUYMHU 32 HETAaTHBHOTO BIHMjaHHE HA Pa3BOAOT
Ha Opak Bp3 Jemara ce HapyllyBambe Ha OJHOCUTE MOMeEly pOTUTEIUTE U
Jierata, He0CTaToOK OJf eMOTHBHA MOJIPILKA, TOCTOjaHN KOH(IMKTH TIOMery
poAMTEeNNUTE, EKOHOMCKH TEIKOTUH U APYTH HETaTUBHU MOCIIEANLIH, KAKO IITO
€ MEHYBambETO Ha IOMOT BO KOj JIETETO )KUBEe0.*

[IpuumHUTE TIOpaaM KOM Pa3BOMOT BiIHMjac HETaTHBHO BP3 JeIara, KOu
T'Y HaBeayBa Amato, ce TOTBPJIEHU U O] TojieM Opoj Apyru uctpaxkysaun. Co
3rojieMyBambe Ha OpOjOT Ha Pa3BOAM BO CHUTE 3amaJHHU 3€MjH, HAlPABEHH CE€
rojemM Opoj COIMOJIONIKYA MCTPaXyBama 3a Ja Ce YTBPAU KaKO pa3BOJIOT HA
Opak Bimjae Bp3 jaenara. Bo oBue HCTpakyBama Kako OCHOBHH NMPUYUHU 32
HETaTHMBHO BJIWjaHWE Ha Pa3BOAOT Bp3 JiellaTa ce HaBeayBaaT KOH(IUKTHTE
moMery pomuTenuTe,”? TMPOMEHUTE BO CTPyKTypaTa Ha CEMEjCTBOTO,
OTCYCTBOTO Ha TaTKOTO, EKOHOMCKHUTE MTPOOIEeMH U TPOMEHHUTE BO CEMEJHUTE
MPOIIECH, KaKO IITO C€ KOH(PIUKTUTE U UCKAXYBamkETO Ha emoruu.* Crpopen
Bjamason m Amarasson: ‘“Pa3BeneHuTe pOAMTENHM MMaaT TEIIKOTHH Ja TH
HaJI7IelyBaaT HUBHUTE JIElla, COOABETHO Jla TH JUCIHUIUIMHUPAAT U Ja UM
JlaBaaT TOTUIMHA M BHUMaHHUE. POMUTENICKOTO BpeMe U BHUMAaHHUE HE € TOJIKY
MIPUCYTHO TIO Pa3BOIOT Ha OPAKOT U MOXKE J1a BOJIM KOH HETaTUBHH 10 CJICTUIIH
3a jJemara 1o pa3BomoT Ha Opakor“.* EmHa o OCHOBHUTE MPUYMHHU 32

Judith S. Wallerstein, Sandra Blakeslee, Second chances: men women and children a decade
after divorce, (Bantam, London, 1989), ctp. 274.

4 Buau Paul. R. Amato, The Consequences of Divorce for Adults and Children, 62 Journal
of Marriage and the Family (Novembe 2000), ctp.1282.

4 Buau Amato, Ibid., ctp.1282.

42 Fransson ucrakHyBa Jieka “@DakTopuTe Kako MITO ce KOH(OIMKTOT MOMEry POIMTEIIUTE U
HEIOCTHTOT Ha €KOHOMCKH PECypCH NpHIOHECYBaaT 3a MOHHU30K CTETNeH Ha Omarococtojba
Ha pOIMTEJINTE KoM KuBeaT ojBoeHo Buaun Emma Fransson et all., Psychological complaints
among children in joint physical custody and other family types: Considering parental factors,
# Scandinavian Journal of Public Health (2016), ctp.177.

“ Bumu Robert Bauserman, Child Adjustement in Joint-Custody Versus Sole-Custody
Arrangements: A Meta-Analytic Review, 16 (1) Journal of Family Psychology (2002), ctp.91.
% Buam Thoroddur Bjamason, Arsaell M. Amarsson, Joint Physical Custody and
Communication with Parents: A Cross-National Study of Children in 36 Westem Countries,
42(6) Journal of comparative family studies (2011), ctp. 871. Bo oBaa cmucna u Lamb et
all. ucraknyBaar neka ,,ONIITO 3¢eMEHO, HAJTOIEMHOT OpOj Ha Jiella MO Pa3BOAOT Ha OPaKoT
ce COOYyBaaT CO JpaMaTHYHO MOJOIIa €KOHOMCKA cOcToj0a, HamymTame (WIH CTpaB Of
HaIyLITalkbe) OJf CTpaHa Ha eIHHOT POJHUTEN, CO HAMalleH KalalUTeT Ha POJUTENIUTE Ja
MIpU0HECYBaaT KOHCTPYKTHBHO 3a [OTpeduTe Ha Jierara (mopaiy Toa ITo e MPEOKyIHpaHH
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BaKBUTE HEraTMBHU MOCIEANLHN Of Pa3BOIOT BP3 MAJIUTE JIELA € CTPECOT CO
KOj € COOYEeHa MajKaTa BO TEKOT Ha Pa3BOAOT, IOPAJIX IITO Taa HE € CIoco0Ha
7la ja U3BpIIyBa MPAaBUIIHO poAuTesckara ¢pyHkuuja.* Hekou nctpaxyBama
MOKa)KyBaaT JieKa Jieliara ofl pa3BeleH! POAMTENIM MMaar rmoBeke mpolieMu
BO COILMjaJIHUTE BPCKU Of OcTaHatute Jena. Bo oBaa cmucna Lansford
UCTaKHYBa JieKa , JIcTpakyBamaTa 1oKka3yBaar JieKa JelaTta Yui poaUTeIH ce
pa3Be/ieHH UMaaT MoYecTd MpolieMu npolieMu BO OIHECYBABETO, ocaadu
pe3ylTaTi BO YYWJIMIITETO W MOTOJeMH IpoOJIeMH BO COLMjaJHUTE BPCKU
OTKOJIKY JlellaTa YNU POIUTENHN HE CE pa3BelleHn .*

HcrpaxyBama 3a Baujanuero Ha joint physical custody Bp3 child
well-being

Mozenor Ha BpIICHETO Ha POJUTEICKOTO MPAaBO MO Pa3BOJOT Ha
Opaxor, koj 6eme npudaren ce 10 80 TUTE TOMUHA Ha MUHATHOT BEK, U CIIOPE/
KOj Jeliata HajuyecTo Oea JOBepyBaHHM Ha MajkaTa, a TaTKOTO UMalle 00BpCKa
71a T1aka U3/IpIIKa U PaBo Jla OIP’KyBa MOBPEMEHH KOHTAKTH CO JIelara, Kako
IITO BUIOBME, IOBEIE /10 KPajHO HETATUBHH MTOCIIEUIIN 32 TICHXOCOIIN]jATHUOT
pa3Boj Ha aeuara. [lopaau Toa, BO MOCIEIHNBE JEICHUH royieM Opoj 3eMju
3amoyHaa Cepro3HU pedopMH Ha MOIEIOT Ha BPIICHE HA POAMTEIICKOTO
MPaBo 10 Pa3BOAOT Ha OpakK, U OCBEH NMPU(PAKAKHETO HA 3a€AHUYKOTO BPIICHE
Ha poIUTEIICKOTO mpaso (joint legal custody, koe moapa3zdupa eqHaKBYU MpaBa
1 OOBpPCKM Ha POAMTEINTE U MO Pa3BOAOT Ha OpakoT) na ro mpudakaar u
MOJIEJIOT Ha MoJeNIeHO poauTencTBo (joint physical custody).

[loneneHoTO pOAMTENCTBO, Kako Mofen, Tpeba Ja ce pasrpaHuyu
O/l KOHIIETITOT Ha 3€JHUYKO BpILICHE Ha POAMTEICKOTO mpaBo (joint legal
custody), KOj HajueCcTo € caMO MPBHOT YEKOP KOH BOBEIyBamk-€ HA MOJIETIOT Ha
MO/IETIEHOTO ponuTencTBO. Bo oBaa cmucna Buchanan u Jahromi nucraknyBaar
neka “JloBepyBameTO Ha 3a€IHMYKOTO BPIIECHE HA POJUTEIICKOTO IIPABO
(moBepyBameTO M Ha JBajliara pOAMUTEIM IMPaBO Ja JIOHECyBaaT OJIYKH 3a
JIETETO) MOpa J1a Ce pas3IMKyBa O/ JOBEPYBAHETO HA MOAEIEHOTO POIUTEICTBO

CO MICUXOJIOIIKH, EKOHOMCKH U COLIM]aJTHU TPHIKH U CTPEC MIOBP3aH CO Pa3BOAOT) M CO HAMAJICH
KOHTaKT CO MHOTY IOTEHIMjaJIHH W3BOPH HA TOAIPIIKA (IPUjaTeIH, COCEAN, YIUTENH. . .).
Buau Michael E. Lamb, Kathleen J. Sternberg, Ross A. Thompson, The Effects of Divorce
and Custody Arrangements on Children’s Behavior, Devolopment and Adjustement, 35 (4)
Family and Conciliation Courts Review, (1997), ctp. 395.

% Bunu Cynthia Osborne, Sara McLanahan, Partnership Instability and Child Well-Being, 69
Journal of Marriage and Family (November 2007), ctp. 1079.

% Jeniffer E. Lansford, Parental Divorce and Children’s Adjustement, 4 Perspectives on
Psychological Science (2009), ctp. 149.
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(koe moapazOupa W JABajaTa POAMTENHM Ja MMaaT MpaBO Ja MOMHHYBaaT
rojieM Jel OJf BpPEMETO CO HHUBHUTE jena’.’ 3aeAHUYKOTO BpIICHE Ha
pomuTtenckoro mpaso (joint legal custody) moapasbupa ponurenure na umaar
€IHAaKBH IpaBa U OOBPCKHU KOTa C€ HOCAT OJUTYKHTE 3a MJIHWHATA Ha JIETETO,
HErOBOTO IIKONyBam€, JIEKYBakEe U JAPYTd 3Ha4ajHU mpamama. OBOj Moaen
MPEeTCTaByBa HAMYIITAKkE HA KOHIEMIIMjaTa CIope Koja eIHHOT poauTel (Kaj
KOj € TOBEPEHO JIETETO Ha UyBamhe M BOCIUTYBAHE) TH HOCH Haj3HAUAjHUTE
OJUTYKH 32 HIHUHATA Ha JIETETO, a APYTUOT MMa CaMo MPABO J1a OJIPKyBa IMYHU
KOHTAKTH U Jia MIaka U3/pIika 1 moapazoupa J0BepyBame Ha €IHAKBY MpaBa
Ha POJIUTENINUTE J1a OJUTY4yBaaT 3a JeTeTo, 03 pa3uKa JeKa JeTeTo KUBee Kaj
€IHUOT ponuTes. MoJenoT Ha 3aeIHUYKO BPIICHE HA POTUTEIICKOTO MPaBO
1 HaTamy ce 0a3upa Ha J0BepyBame Ha JeTeTo ((hU3MUKH J1a MpecTojyBa) Ha
€IHUOT POJIUTEIN, HO TH M3E/IHaUYyBa MpaBaTa U OOBPCKUTE HA POTUTEINUTE BO
onHoc Ha aereto. Co Toa ce YKMHYBa KOHIIEIIIMjaTa CIOpe]] Koja MOCTOeIe
,»DOIUTEN OJ MpBa KaTeropvja, co IMOTOJEMHU MpaBa“, Ha KOro My oOere
JIOBEPEHO CTAapaTelICTBOTO Ha AETETO, W ,,pOIUTENl OJI BTOpa KaTeropuja, co
MOMaly Mpasa‘“, Koj He To JOOWBAIle CTapaTeJICTBOTO M CE BOBEAE MPAaBHO
M3eHAYyBakhE HAa POAUTEIIUTE.

[Tonenenoro poautenctBo (joint physical custody) e Mmozen Ha BpiIeHe
Ha POIMUTENICKOTO MPABO MO Pa3BOAOT HA OPAKOT KOj OU YEKOp MOHATaMy O]
3a€THUYKOTO BPILEHE HAa POAUTEIICKOTO MPaBo U ce 0a3upa Ha Toa JETeTo Ja
MMOMHMHYBa 3HauaeH JeJl 0] BPEMETO U BO JOMOT Ha MajkaTa M BO JOMOT Ha
TaTKkoTo. CO MOJEIeHOTO POAUTENICTBO 3aKOHO/ABIIUTE c€ OOMAyBaar Ja ru
HaJMHHAT HEJAOCTAaTOLUTE Ha CTApUOT MOJE] Ha BPIICHE HA POIUTEICKOTO
MpaBo IO Pa3BOAOT Ha OpaKOT, KOj IMOCTOEIIe BO CUTE 3alaJHU 3€MjH BO
nocneaauBe 100 ronuHu U criopes Koj Aerara 1mo pa3BoAoT Ha Opak HajuecTo
ce JoBepyBaa Ha Majkara. Bo oBaa cmucia Bjarnason m Armasson nctakHyBaar
Jeka “bapameTo 3a morojeMa HHBOJIBUPAHOCT HA TaTKOBIMTE BO KMBOTOT Ha
HUBHHTE JIeIla 1O Pa3BOAOT Ha OPAKOT BO MHOTY 3€MjH JIOBEJE J0 JTaO0KH
MIPOMEHH, KaKo BO MpaBHATa paMKa 3a BpIIEHE Ha POAUTEIICKOTO MPaBo, Taka
¥ BO aKTyejHaTa poauTesicka mnpakca‘.*® IIpuroa, joint physical custody ne
noapa3dupa gexka Aerero Tpeda 3aJO0KUTENTHO Ja TIOMUHYBA MOAETHAKBO
BpeMe M Kaj TaTKOTO M Kaj Majkata. Hekon aBTopu HaBeayBaar Jeka Kaj joint
physical custody nerero Tpeba na momunysa on1 25% 10 33% on BpemMeTo Kaj
€IHUOT POJUTEI,* JoAeKa JPYrH CMeTaar Jeka JeTeTo Tpeba Ja MOMUHYBa
HajManky 35% ox BpeMeTo Kaj eTHUOT POUTE, @ TUIIUYHO Moonucky 10 50%

4 Christy M. Buchanan, Parissa L. Jahromi, A Psychological Perspective on Shared Custody
Arrangements, 43 Wake Forest Law Review (2008), ctp. 422.

8 Bugu Bjamason and Armasson, op. cit., ctp. 872.

49 Christy M. Buchanan, Parissa L. Jahromi, op. cit., ctp. 422.
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oz BpemeTo.* Cemnak, OCHOBHA KapaKTEepUCTHKA Ha MOJIEJIEHOTO POAUTEIICTBO
€ BO TOA LITO Kaj OBOj MOZIET Ha BPILIEH-E Ha POAUTEIICKOTO MPABO 10 Pa3BOAOT
Ha Opak JeTeTo uMma ,,JiBa A0Ma‘ M 3HayaeH Jej O] BpeMETO IOMUHYBA U CO
nBajuata poaurenu.®! OBOj MOJIEN Ha BPLICHE Ha POAUTENICKATa OATOBOPHOCT
1o pa3BofoT Ha Opak e Haj3actaneH Bo CAJl u Bo Hopauckure 3emju Bo
EBpomna. *> OcHOBHA I1eJ1 Ha BOBEYBAWHETO HA MOJEIECHOTO POIUTEICTBO 110
pa3BoJOT Ha OpakoT Oerre »endara a ce OCTBApU HajA0O0pHOT MHTEpEC Ha
nereto.>* Bo oBaa cmucina Robert Emery HaBenyBa neka: “Bo cekoja cmucia,
MOJIENIEHOTO POJUTEJICTBO € UIeajeH apaH)KMaH 3a Jelara 3aroa IITO THE U
MOHaTaMy MMaar JiBajlia POAUTENIN KOM C€ BO rojieMa Mepa UHBOJIBUPAHU BO
HUBHHUOT XUBOT .>*

BoBenyBameTo Ha MOZIETIOT Ha MOJEJIEHO POIUTEICTBO MO Pa3BOAOT Ha
Opak Bo morosem 0poj 3akoHoaBcTBa Bo EBpoma u Bo CAJl, mokpaj apyroto,
Oerire pe3ynaTar U Ha OpOJHU UCTpaKyBamka KOM MMaa 3a I1eJ1 Jja YTBpJaT JAajiu
OBOj MOJIeJ] TIO3UTHUBHO BIIMjae Ha Ojarococrojoara Ha Jemara 1mo pa3BojoT
Ha OpakoT. Bo enmen Tekct umja men O6wia ,,Jla ce HanmpaBu MeTa-aHallM3a Ha
M3BEILTANTE 3a MPUJIArolyBamkeTO Ha JellaTa KO TUPEKTHO U CIIopeayBaar
Jieriata KoM ce JOBEPeHH camo Ha €HHOT POAUTEN CO Jerara Kou KHUBeaT co
npudakame Ha MOJICIIOT Ha TOJIEJICHO POIUTEIICTBO MO Pa3BOJOT HA OpakoT”™*®
Bauserman naBenyBa jeka ,,/{eriata Bo MoJeNeHO POIUTENICTBO C€ MOA0OPO
MPUJIArOJIEHN OJ] JIellaTa KOM HBEaT caMO CO €IHHOT poauTen.>® Bo emnHa

0 Linda Nielsen, Shared Physical Custody: Does It Benefit Most Children? 28 Journal of the
American Academy of Matrimonial Lawyers (2015), ctp. 80.

*1 Bo oBaa cmucna Hakovirta u Rantalaiho ucraknysaar aeka“IlogeneHOTO poAMTENCTBO
He Oapa Jeuara Ja NMOMHHYBaaT MOJIOBMHA BpPEME CO E€IHHOT, a Jpyrara MOJOBHHA CO
Jpyruor poaures. HanpoTus, pa3nuyHM apaH)KMaHU c€ MOXKHH 10 Pa3BOJIOT Ha Opak HIIH
o paszaendara Ha poaurenuTe. [IpelU3HUOT apaH)KMaH MOXeE Jla Bapupa Ofl CEMEjCTBO JI0
CEMEJCTBO U TIOJIEJICHOTO POJUTENICTBO CE OJIHECYBa HA KBAJIMUTETOT HA BpPCKATa, a HE CaMo
Ha BPEMETO MLITO JIETETO I'0 MOMHUHYBa co cekoj poauten”. Buaum Mia Hakovirta 1 Minna
Rantalaiho, Family Policy and Shared Parenting in Nordic Countries, 13 (2) European
Journal of Social Security, (2011), ctp.250.

2 Cnopen Nielsen nozeneHOTo poauTencTso ce uckaumio Ha 30%, Bo @pannuja Ha 20%, a
Bo llIBencka Ha 50% oj cute cinyuan. Buaum Nielsen, op. cit., ctp. 81.

3 Cnopen Turunen HajnoOpUOT MHTEpEC HA JIETETO OWJI OCHOBEH MOTHB 3a peopMHUTE Ha
3akoHOz1aBcTBOTO BO IlIBencka u 3a BoBeqyBame Ha joint physical custody. Bo oBaa cmucia
Turunen HaBemyBa Jeka ,,Bo MIBEICKOTO 3aKOHOJABCTBO MMPOMOBHPAKETO HA MOJAEIOT Ha
MTOJICNICHO POIUTENICTBO ce Oa3mpamie Ha HajAo0OpHOT MHTEpEeC Ha JETETO M Ha Heromara
motpeda Jaa ofip>KyBa OIMCKHU OHOCH M CO /IBajI[aTa POANUTEINH IO Pa3BOAOT Ha OpakoT. *“. Buau
Jani Turunen, Shared Physical Custody and Children’s Experience of Stress, 24 Families and
Societies Working Paper Series ( 2015), ctp.3.

**Bunu Christy M. Buchanan, Parissa L. Jahromi, op. cit., ctp. 425.

%5 Bauserman, op. cit., ctp. 92.

%6 [bid., ctp.97. Cnopen Bauserman “OBue pe3yaTaTu ce BO COIIACHOCT CO XMUIIOTe3ara JieKa
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CTyIMja CIIpOBEIeHA BO 36 3amaHu 3€MjH 3a CTETIEHOT Ha 33J0BOJICTBOTO Ha
JieriaTa KoM JKMBeaT BO CEMEJCTBA CO pa3IMyHa CTPYKTypa, YTBPAEHO € JeKa
JieriaTa KoM JKMBeaT BO JOMOT M Ha TaTKOTO M Ha MajKaTa MMaaT CTEleH Ha
KMBOTHO 33JIOBOJICTBO CJIMYEH Ha OHOJ IITO IO UMaaT Jelara KoM >KUBeaT co
JIBajIiaTa pOAUTEIH, a TIOT0JIEM O[] CTENIEHOT Ha 33JJ0BOJICTBOTO Ha JIeLlaTa KOU
JKUBEAT CaMO CO €ICH POAMUTEI UM CO POAUTEN M O4yB MM Makea.”” OcBeH
CTENEHOT Ha 3aJI0BOJICTBOTO, M KOMYHHUKaIMjaTa Ha JelaTa KOu KHMBEaT BO
MOJIeJT Ha MOJIEJIEHO POJMTEICTBO CO POIUTENIUTE € MoJ00pa WK eIHAaKBa Ha
OHaa IITO ja UMaaT JelaTta co POIUTEIUTE KOM HE CE pa3BeleHHU, a Mogoopa
€ 0]l KOMyHHUKaIlMjaTa IITO ja UMaar Jierara co pOIUTEIUTe MO Pa3BOAOT Ha
Opax Kora »HBeaT co €JHUOT POAUTEI.>

HctpaxxyBamara mokaxyBaaT jaeka joint physical custody moBomHO
BIIMjae 3a MCUXOJIONMIKKUOT Pa3BOj Ha Jelara mo pa3BojoT Ha Opak. Criopen
Fransson oBue neuna HemaaT MOTOJEMH ICHXOJOIIKKA MPOOIEMU OTKOJIKY
Jerara Kou >KMBeaT cO JBajliaTa pOAMTENH, 3a pasjiuKa O] Jelara KOou
KUBEAaT CaMO CO €lIeH POAUTE] M KOM HMaar MOToJIEeMH MCHUXOJOIIKU
npobaemu.* OcCBeH Toa, OHUE Jiella KOU KUBeaT U CO JIBajlaTa pOJUTEIU
110 pa3BOAOT Ha Opak MMaaT MOMAaJIKy 3JpaBCTBEHH MPOOJIeMHU U POOIEeMH
BO O/IHECYBAIETO O] JiellaTa KOM KMBeaT camMo CO €AHHOT poauten.® Bo
enHo uctpaxysamwe Bo CAJl, cnpoBeaeHO BO Ap:kaBaTa BUCKOHCHH, ce
nokaxaino aeka 590 mema kou >kmBeene Bo joint physical custody Owmite
MOMaJIKy JAEeNpPEeCUBHH, UMaje MOMAJIKy 3paBCTBEHU MPOOIEMHU, TOMAJIKY
Ouie M3JI0KEHW Ha CTpec W Ouie M03aJ0BOJIHM CO HUBHUOT XKHUBOTEH
apaH)XMaH OTKOJKY 590 nema Ko KHBEelie caMO CO €IHHOT POAUTEN.S!
OcBeH MO3UTUBHU MOCIEIUIN 3a JIelaTa MoIeIEHOTO POJUTENCTBO UMa U
TOBOJIHO BJIMjaHHE BP3 POJUTEIHTE MO Pa3BomOT Ha OpakoT. OBOj Mojaen
Ha BpIICHE Ha POJUTEICKATAa OJTOBOPHOCT MO Pa3BOJOT OBO3MOXKYBa Ja
ce HaJIMHHE MPEOoNTOBapeHOCTa cOo paboTa Ha POAUTENOT KOj CaM T'0 BpPILIU
POAUTEICKOTO TIPaBo, TOj JlaBa morojiemMa (IeKCHOMITHOCT Ha POIUTEIIUTE
Ha pabOTHOTO MECTO, ja 3rojieMyBa copa0oTkara TOMery pOIUTEIIUTE

T0/IEJICHOTO POJMTEICTBO OArOBapa Ha Jenara OJi CHTe COLIMOEKOHOMCKU Kareropuu. Ibid.,
cTp.98.

" Thoroddur Bjarnason et al., Life Satisfaction Among Children in Differe nt Family
Structures: A Comparative Study of 36 Western Societies, 26 Children & Society (2012), ctp.
52.

%8 Bjarnason and Amarsson, op. cit., ctp. 885.

9 Fransson, op. cit., ctp. 177.

% Buau Asa Carlsund et al., Risk behaviour in Swedish adolescents: is shared physical
custody after divorce a risk or a protective factor? 23(1) European Journal of Public Health
(2012), ctp. 3.

¢ Ibid., ctp. 106.
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U TH HaMmallyBa KOH(IMKTUTE U TMOTCHIIMjaJTHUTE CYACKU CIOPOBH OKOIIY
CTapaTesCTBOTO HaJ Aenara.®

W mokpaj ogpenenu kpuTHKU KOH joint physical custody, moxe ma ce
3aKITy4d JieKa OBOj MOJIENl Ha BPIICHE HA POMUTEIICKUTE OATOBOPHOCTH IIO
pPa3BOJOT Ha Opak OAroBapa HAa MPHUHIUIOT 32 IMOYWTYBalkE Ha HAjI00pHUOT
WHTEpEC Ha JIETETO, BO MHOTY IOTOJIeMa Mepa OTKOJIKY MOJEJIOT CIIOPEN KOj
JIETETO TI0 Pa3BOJIOT Ha Opak OWMIIO TOBEPYBAHO HA €AHHOT POAUTEIN (HAJUECTO
Majkara). OBOj Mojien Beke He € mpudaTeH camo OJ] CTpaHa Ha HAjBUCOKHTE
COILIMOCKOHOMCKH CJIOCBH U O] POTUTEIUTE CO HaJBUCOKO 00pa3oBaHHe, TYKY
TOj TTOCTEIEHO ce mpudaka U O]l CTpaHa Ha CUTE IPYTH COLMUJATHUA CJIIOEBH. %
OcBeH T0a, 3aeJTHHYKOTO BPIICHE HA POJUTEIICKATa OJTOBOPHOCT 110 Pa3BOAOT
Ha Opak oroBapa W 3a OHHWE POAMTENIH METy KOM MOCTOM OJIPEIEHO HUBO Ha
KOH(JIHMKT (HO HE CEPHO3eH KOH(IUKT), 0COOEHO TOKOJKY CE€ 3eMe MPEIBH
JIeKa UCTpaXKyBarmbaTa MOKaKyBaaT JieKa CTETIEHOT Ha KOH(IIMKT Kaj POAUTEITUTE
Ko T0 mprdakaar MOJEIOT Ha MOJEICHO POAUTEICTBO € TIOMaJl OTKOJIKY Kaj
MapOBUTE Kaj KOM JIeTIaTa ce JOBEPyBaaT Ha 4yBambe CaMo Kaj SHUOT POIUTEI.%
Bo cinyyante xora ce omnpenenyBa 3a€JHHYKO CTapaTeJICTBO MO Pa3BOAOT Ha
OpaxoT, Toa I0BeIyBa A0 IMOTOJIEMO BKIYIyBamke Ha TATKOTO BO BPIICHETO HA
POAMTENICKHTE OATOBOPHOCTH, & M TPOIIOIUTE 33 UyBamkhe U M3PKYBamke Ha
JieraTa ce MOeJHAKBO PACIopeieHH TIOMery POJUTEIHNTE, OTKOJIKY KOora camo
€IHUOT TO MMa CTaparejCTBOTO Bp3 Jelara, a JPYrHOT Ilaka H3IpIIkKa.®
Cenak, HajroJieMO IMO3UTHBHO BJIWjaHUE 3a nerara of joint physical custody,
(mopaau mTO, KAaKo IITO MOKa)XyBaaT HAjrojeM Opoj UCTpaKyBama, THE HE
Ce pa3NMKyBaaT BO rojeMa Mepa BO OJHOC Ha CUTE 3HAYajHH KPUTEPUYMH 32
TIpaBUJIEH TICUXOCOIIM]jalIeH Pa3Boj OJ1 JelaTa KOH KUBear CO JBajliaTa HUBHU
pPOIUTENN) JEKH BO (DAKTOT IITO THE UMAAT UHTCH3WBHH M OJIMCKU BPCKHU CO
JIBajI1aTa POIUTENH 110 Pa3BOAOT Ha OPAKOT.*®

82 Buau Turunen, op. cit., cTp. 3.

% Bo oBaa cmucia Brunet, Kertudo and Marsan wcrakHyBaaT 1cKa ajiTepPHATHBHOTO
JKHBEEH-E Ha JIETETO HE € Pe3ePBUPAHO CaMO 32 HaJBUCOKUTE COLMjaJIHU CII0eBH. BO HUBHOTO
HCTPaKyBarkhe TOJIEM JIeN OJi POMUTENNTEe KOM IO MPUMEHYBaje OBOj MOJEN craraie BO
CpeaHaTa Kiaca, a He OWII 3aHeMapiIuB U OpojoT Ha OHUE KO Omie o paboTHHYKATa Kiaca.
Buau Florence Brunet, Pauline Kertudo, Sylvie Marsan, Etude sociologique sur la residence
en alternance des enfants des parents séparés, 109 FORS Recherche Social (2008), ctp.85.

5 Bauserman, op. cit., ctp. 98.

 Bjarnason and Amarsson, op. cit., ctp.885.

% Bo oBaa cmucina Nielsen Benu: “ExHa o HajIO3UTHBHHUTE MOCIEAMIM MOBP3aHU CO
MO/ICJICHOTO POIUTENICTBO € TOa INTO JETETO K€ OAPXKU OJHOCH IOJHU CO JbyOOB M €O
BHUMaHHe ¥ €O JiBajiara poaurenu “. Buau Nielsen, op. cit., ctp.136.
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BoBenyBame Ha 32eJHMYKOTO BplIeHe HA POAUTEICKOTO IPABO U
N0/JeJICHOTO POAUTEJICTBO 110 Pa3BOJ0T HA OPAKOT BO NPABHUOT CHCTEM
Ha PenyOsiimka Makegonuja

Bo nocnenHuBe HEKOJIKY JCLIEHUH, KOTa BO €BPOIICKUTE 3aKOHOJIABCTBA
nmoyHa na ce mpudaka u na 100MBa Ce MOTOJIEMO 3HAYCHE KOHIIETITOT Ha
HajI0OpUOT MHTEpPEC Ha JETETO C€ M3BpIIWja ABE 3Ha4ajHU pedopmu BO
OZTHOC Ha TPABHOTO PETYIMPAE Ha BPUICHETO HA POTUTEIICKOTO MPABO IO
pa3BoaoT Ha Opakot.®”” Co mpBara pepopma ce OBO3MOXKU 3aCTHHUYKO BPIICHE
Ha POAMTEIICKOTO MPaBO IO Pa3BOAOT Ha OpakoT WM IO paszzaendara Ha
Opaunute maptHepu (joint legal custody). [lounyBajku ox 80 TuTe romuHu
Ha MHUHATHOT BEK, TOJIeM OpOj €BPOIICKM 3aKOHO/IABCTBA MPEIBUIYBAAT JIeKa
pPOAMTENNTE WMAaT €AHAKBH IpaBa M OOBPCKH BO OIHOC Ha Jelara W JieKa
3aeHUYKH TO BPIIAT POTUTEIICKOTO MPABO IO Pa3BOIOT HA Opak, HE3aBUCHO
O]l TOa Kaj KOj POJUTEN € JOBEPEHO JETETO Ha YyBamke M BOCIIUTYBame. OBaa
pedopma mmamie 3a 1en ga ja HaAMHUHE cocToj0ata cropesa Koja €IHUOT
ponuten (HajYecTo MajkaTa) Koja ro J0OMBAIIEe CTapaTeJICTBOTO HA JIETETO CE
cMeTarie Kako ,,poIuTell O IPB pea’ co MOBEKe Mpasa, a IPyTHUoT, HajYecTo
TaTKOTO, KakKo ,,pomauTen o BTop ped . Pedopmara Geme moTmBHpaHa of
HajI00pHOT MHTEpEC Ha JIETETO, KaKO M OJ] HCTPAKyBamara KOW TOKaKyBaa
JIeKa HajTOJIEMHUTE HETATUBHU TIOCIIEUIIN O] Pa3BOJOT Ha OPAKOT ce COCTOojaT
BO HaMaJlyBambCTO HWIIM NMPEKWMHOT HAa AKTHBHOTO Y4YC€CTBO Ha TAaTKOTO BO
MPOIIECOT Ha COIHMjaTN3alln]ja U ICUXOCOIM]aJIeH pa3B0oj Ha IETETO IO Pa3BOIOT
Ha OpakoT. OBaa pedopma Oemre u3BpiieHa Bo Opannuja, Uranuja, Benuka
bpuranwnja, 'epmanuja, [lIBajuapuja, Xomanauja, Yemnka, Bo CKaHAMHABCKHUTE
Jp>KaBU U BO rojieM Opoj Apyru eBpOICKU 3aKOHOAABCTBA.

%7 TlometaHo 3a peOPMHUTE BO BPIICHETO HA POAUTEIICKOTO MPABO 0 Pa3BOIOT Ha OPaKOT BO
eBporickute 3emju Buau kaj Dejan Mickovik, Angel Ristov, Parental rights and responsabilities
after divorce in Macedonia, International Survey of Family Law, 2013; [lejan MuIkoBuxk,
Amnren Puctos, ,,BpiiemeTo Ha poAUTENICKOTO MPABO MO Pa3BOAOT HAa OpaK BO MAaKEIOHCKOTO
ceMejHO TpaBo*, [ oouwnux 6o uecm na npog. I'ane I'anes, IlpaBen daxynter ,,JycTHHH]jaH
[peu* Bo Cromje, 2014; Dejan Mickovik, Angel Ristov, Family law in the Civil Code of the
Republic of Macedonia, Journal of Civil & Legal sciences, Volume 5, Issue 1, 2016; Jlejan
MuikoBuK, Bpiiewe Ha pOIUTEICKOTO MIPABO 10 Pa3BOJOT HA Opak BO MAaKEIOHCKOTO U BO
cniopendenoto npaso, Jypuauka [Tpuma, MHCTHTYT 3a IpaBHO €KOHOMCKH HCTpaKyBama U
enykaiuja, Oxpujcka mkona Ha npasoro 2017, EdexruBHa 3aitira Ha 4OBEKOBHUTE 1IPaBa U
cnobomu: peannoct wn unean, Ctoou Tpejn, Cxomje, 2017.

% Bunu noseke kaj Jlejan MuikoBuk, Bpiieme Ha pOIUTENCKOTO MPaBoO MO Pa3BOIOT Ha
Opak BO MaKEIOHCKOTO M BO CTOpenOeHoTo mpao, Jypuauka [Ipuma, UHCTHTYT 3a TpaBHO
EeKOHOMCKHM HCTpakyBama M enykanuja, Oxpuacka mkoma Ha mpaBoto 2017, EdexrtuBHa
3aIITHTa Ha YOBEKOBHTE IpaBa U cro0ou: peaaHoct win uaean, Crodu Tpeja, Cxomje, 2017,
ctp. 81.
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Bropara pedopma BO BpLIECHETO Ha POJUTEICKOTO MPABO MO Pa3BOIOT
Ha OpaKoT BO €BPOIICKHUTE 3€MjH CE COCTOEIIIE BO BOBEAYBAHETO HA MOJIENIOT Ha
MOJIENIEHO POJMTEICTBO MO Pa3BOAOT Ha OpakoT (joint physical custody). Kako
mro Oerre KakaHo, CO OBOj MOJZIEN Ce OBO3MOXKYBAIE JIETETO Jla TIOMHHYBa
MIOJIEIHAKBO BPEME, UJIU TOJIEM JIEN Off BPEMETO U BO JJOMOT Ha TaTKOTO U BO
JIOMOT Ha Majkara. [logeneHoTo poauTencTBO BO €BPOIICKUTE 3aKOHO/IaBCTBA
ce BOBE/yBa KOra 3a Toa C€ MCIOJHETH OIPEICHH yCIOBH, KOM HAjUeCTO Ce
MOBP3yBAaaT CO COIIACHOCTA HA POJUTEIHUTE, KaKo U 0100peHue off CTpaHa Ha
CYIOT, KOj MOpa Jla Ce YBEpH JeKa MOJeIEHOTO POAUTENICTBO BO KOHKPETHHOT
Clly4aj € BO Haja00ap uHTepec Ha fereto. [logeneHoTo poquTencTBo ce BoBee
OTKOTa TojieM Opoj COLMOJIOIIKK HCTpaKyBamka HEJBOCMHUCICHO IMOKaXkaa
JieKa pa3BOAOT MPEIU3BUKYBAa HETaTMBHU MOCIEIUIM BO MCUXOCOIM]aTHUOT
pa3Boj Ha Jierara, rnpeji ce nopajan HaMaayBamkeTo Ha IPUCYCTBOTO U yJorara
Ha TaTKOTO BO YKMBOTOT Ha JIETETO U BO MPOLIECOT Ha HETOBOTO 0Opa3oBaHue
U BocnuTyBame. OCBEH Toa, HCTpaKyBambaTa IoKa)kaa Jieka Kora ce npudaka
MOJIEJIOT Ha TMOJIEJICHO POJUTEICTBO, JIelara Mo pa3BoJoT Ha OpPaKoT, BO CUTE
aCIIEKTH Ha HUBHUOT XUBOT, HE CE€ pa3IMKyBaaT BO rojieMa Mepa of] Jeuara
KOM KMBEaT CO JABajuarta poaurenu. [logeneHoTo poauTencTBo € NpeiBUICHO
BO rosieM Opoj €BpONCKH 3aKOHOJABCTBA, Kako Bo dpanuuja,*” Bemuka
Bbpuranuja,” Urtanuja,”* a BO MOCIeIHUBE TOIMHH MOJEIEHOTO POJUTEICTBO
10 Pa3BOAOT Ha OpakoT ce mpudaka U BO 3eMjUTE BO HALIHOT PETUOH, KaKO BO
Xpsarcka” u CioBeHuja.”

Bo Peny6nka Makenonuja oz 1992 roguna, kora 6ere 1oHeceH 3aKOHOT
3a CeMEjCTBO HE € M3BpIICHA HUKaKBa peopMa BO OJHOC Ha BPIICHETO HA

9 dpaHIyCKOTO 3aKOHOJABCTBO, BO WieH 373-2 oy I palaHCKHOT 3aKOH, TPEABUYBa 38 THUIKO
BpIICHE HA POAUTEICKOTO MTPABO IO Pa3BOIOT Ha OPaKOT Kako 0CHOBEH npuHITUIM. Co 3aKOHOT
on 2002 roxgmHa ce MpenBHAYBa JIeKa METETO MOXKE J1a JKMBEE AJITEPHATHBHO Kaj €IHHOT,
a 1oToa Kaj APYruoT POAMTEN MO Pa3BOIOT HA OPAKOT, OJHOCHO Jla UMa JIBE )KUBEAIHUILTA.
JIBajaTa poauTen MOXar Ja MOCTUTHAT CIIOroada JETETO /1a )KUBEE OINpeesieHO BpeMe Kaj
€/IHUOT, a 10T0a Kaj APYTHOT POIAMTEIN IO pa3BoA0T Ha OpakoT. OBaa croroada ke mpousBese
MIPaBHO JI€jCTBO JOKOJIKY One omoOpeHa o CTpaHa Ha CyZIOT, Koj Tpeba a yTBp/AX 1ajId OBaa
crorozi0a oiroBapa Ha HHTEPECUTE Ha JETETO.

70 Tlomenenoto poxuTeicTBO € perynupano Bo Children’s Act, kae mTo ce mpeaBUIyBa IeKa
,» Kora ojitykara 3a )KMBEJTMIITETO Ha JIETETO € JIOHECeHa BO KOPHUCT Ha JIBE MJIH [TOBEKE JINIIA,
KO He )MBear 3ae/[HO, BO OJUIyKaTa ce OIpe/IelyBa U MEePUOJIOT KOj AETETO Ke I'0 MOMHUHYBA
BO cexoe nqomakuHcTBO . Section 11 (4) Children’s Act.

1 Co 3akonoT n.54/2006 10AEICHOTO POAUTEICTBO Ocie Mpu(aTeHO KAKO OCHOBEH MOIEI
3a BpIICHE HA POJUTEICKOTO MIIPABO IO Pa3BOAOT Ha OpakoT. Buan moseke kaj Federica
Giardini, Joint Custody of Children in Separation and Divorce:The Current Law in Italy: An
Overview of the Law and howit is Applied, International Survey of Family Law, 2014.

72 Obiteljski Zakon republike Hrvatske (Official Gazette of RH, 103/2015).

73 Zakon o zakonski zvezi in druzinskih razmerjih (Uradni list RS, §t. 69/04).
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POAMTEIICKOTO MPABO 1O Pa3BOJOT Ha Opak, U MOKPaj TOA MITO BO €BPOIICKUTE
3eMjH, KaKo IITO Oelle HaBeIeHO, BO OBOj MEPHO/ C€ U3BPIICHHU JBE 3HAYajHU
3aKOHOJIaBHU peQopMHu BO oBaa o0siacT. MakeJOHCKHOT 3aKOHOAABELl MHOTY
MHEPTHO C€ O/IHECYBa KOH OBa Ipalllark-e, M TOKPaj T0oa IITO OpOjoT Ha pa3BeIeHU
OpakoBu BO Make/noHM]ja ITOCTOjaHO PacTe,’ a BPIICHETO Ha POJUTEICKOTO
MIPaBO MO Pa3BOAOT HA OPAKOT TOBEIYBa J0 ToJeMH KOH(IMKTH BO Mpakcara,
LITO KPajHO HETaTUBHO C€ O/ipa3yBa BP3 NCUXOCOIMjaTHUOT Pa3Boj Ha Jerara
1o pa3BofoT Ha OpakoT. Bo 3akoHOT 3a ceMejcTBOTO ce IMpeaBuayBa JeKa
POAMTENICKOTO MPAaBO UM IpHIalra MoJeTHAKBO U HA TaTKOTO M Ha Majkara,’
Kako M JeKa POAUTEICKOTO IPaBO POAUTENNTE IO BpUIAT 3a€AHUYKH U
crioro6eHo.” Y mokpaj OBHE HAueNHU OfpeadM, cO KOM Ce IMpeaBUayBa
€IHAaKBOCT Ha POJAUTENIUTE, M0 Pa3BOJOT Ha OPaKOT 3aKOHOT IO 3aJp)KyBa
CTapuOT MOJIEN,”” Crope]] KOj AETETO Ce I0OBepYyBa Ha UyBame U BOCIIUTYBAE
Ha €JHUOT POAMTEIN, TaKa IITO BO 3aKOHOT 3a CEMEJCTBOTO (3a pas3siuKa Of
HajTOJIEMHOT OpOj eBPOIICKH 3aKOHOABCTBA) HE CE MPEBUIYBa U3PEUHO JeKa
POAMTENNTE U 110 Pa3BOJOT HAa OPAKOT 3a€IHUYKH K€ IO BpILIAT POIUTEICKOTO
MIPaBO U Ke T'M HOCaT PaMHOIPABHO U CIIOTOJ0EHO CUTE 3HAYajHU OJUTYKHU 3a
nereto. OBOj 3acTapeH KOHIIETIT Ha BPIIEHE HA POAUTEIICKUTE OATOBOPHOCTH
M0 pa3BOJIOT Ha OPAaKOT HE OJroBapa Ha HajlOoOpPHOT UHTEpEC Ha JIETETO, KOe
uMa moTpeda Ja MMa MHTEH3MBHU KOHTAKTH M CO JABajlaTa POJUTETH I10
Pa3BOJIOT U THE U JIBAj1IaTa J1a yUECTBYBAaT aKTUBHO BO IPOLIECOT HA HETOBOTO
obpaszoBanue.”® Ilopanu Toa, cMerame JeKa ce€ HEOMXOAHU pedopMH BO
PETYINPABETO Ha BPILIEHETO HA POAUTEIICKUTE OATOBOPHOCTH I10 Pa3BOJOT HA
OpaxoT u npudakame Ha eKCIUIMIUTHA 0pea0a BO 3aKOHOT JieKa POAUTEINTE U
10 pa3BOJOT Ha OPAKOT MIIM ITPECTAHOKOT Ha 3a€AHUYKUOT )KUBOT 3a€THUUKU U
CIOro0€HO To BPIIAT POAUTEIICKOTO MPABO U CE€ PAMHOIPABHU IIPU HOCEHETO

74 Bo Maxkenonuja Bo 1995 roguna umasno 710 pasoau, a Bo 2015 roguna 2045 pasonu.
Bunu [lejan Munxkosuk, Auren Pucros, Cemejno npaso (Skopje, Stobi Trejd, 2015), ctp. 50.
7> Unen 45 craB 1 o1 3aKOHOT 33 CEMEjCTBOTO.

76 Unen 76 ctaB 1 o1 3aKOHOT 33 CEMEjCTBOTO.

77 Bo usnen 80 on 3akoHOT 3a ceMejcTBO ce mpeaBuayBa Jeka “Co mpecyaara co Koja ce
pa3BeayBa OpakoT CyAOT K€ OJUIyYd 3a YyBameTO, BOCIUTAHHETO M H3JIPKYBambeTo Ha
3ae/IHUUKUTE Jiena. AKO POIMTEINTE HE ce CIIOTO/IMIIC 332 OBa WIJIM aKO HHMBHATa CIIOroada
HE O/[roBapa Ha MHTEPECHTE Ha Jielara, Cyl10T, OTKako ke npubaBu Muciewe o LleHrapor
3a comyjasHa padoTa U ke TM UCIIHTa CUTE OKOJIHOCTH, K€ OIy4H JaiH JenaTa Ke ocTaHar
Ha YyBame M BOCIUTAHNE Kaj €ICH POIUTEN WIIM HEKOM K€ OCTaHaT Kaj MajKaTa, a HeKOU Kaj
TATKOTO WJIM CUTE Ke OMIAT JIOBEPEHH Ha HEKOe TPETO JIUIIE WIIK yCTaHOBA. POMTEN0T Ha KOro
HE My Ce JIOBepEHH Jieliara uMa IIpaBo Jia OIP>KyBa JIMYHU OJJHOCH U HETMIOCPEIHH KOHTAKTH CO
HUB, aKO CYJIOT HE OIpe/Ielid IONHAKY CO OIVIe]] Ha HHTEepecuTe Ha aenara.”

78 Jlejan MunkoBuKk, Bpiiemne Ha poIUTEICKOTO IPABO 110 Pa3BOAOT Ha OPaK BO MAKEIOHCKOTO
1 BO criopenioeHoTo npaso, Jypuauka [Tpuma, MHCTHTYT 32 MpaBHO €KOHOMCKH HCTPaKyBamba
u enykanuja, Oxpuacka mkona Ha mpaBoto 2017, EdexTiuBHa 3amTrTa Ha YJOBEKOBUTE IIPaBa
u cnobomu: peanHoct wiu uaean, Crodu Tpeja, Cromje, 2017, cTp. 84.
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Ha CUTe 3HAYajHU OMJIYKH MOBP3aHU CO MpaBaTa M MHTEpPECHTE Ha Jerara.
3a€JHUYKOTO BPILIEHE HA POJUTEIICKMTE OArOBOPHOCTH M IO Pa3BOAOT Ha
OpakoT € of UHTEepeC M Ha TaTKOTO, MU Ha MajKaTa U Ha Jerara.”

Bo pedopmara Ha cemejHOTO MpaBo, KOja € BO TEK, CO TMOATOTOBKAaTa
Ha [paraHCKHOT 3akOoH Ha peryonuka MakenoHuja, Tpeda Ja ce TMpeaBUIH
JieKa POAMUTEINTEe MMaaT OOBpCKa Ja MOATOTBAT 3a€AHUYKU U CIIOTOJOEHO
,»DOIUTEICKU TIJIaH 3a CUTE acleKTH Ha BpIICHE Ha POAUTEIICKUTE
OJITOBOPHOCTH, KaKo IITO CE Mpallamara KaJe NOETeTO Ke JKHUBee, KOj Of
POIUTENUTE KOJIKY K€ TpUOHECYBa 3a HM3APXKYBamke Ha JIETETO, Kako ke
ce OJpKyBaaT JUYHUTE KOHTAKTH HAa POJUTENIOT CO KOj JIETETO HE KUBEE U
JETeTO M JIPYrH Mpamiamba KOM Ce 3HAuajHU 3a BPIICHE Ha POAMTEIICKUTE
OJITOBOPHOCTH T10 pa3BOMIOT Ha OpakoT. [Ipuroa, 0BOj poauTescku miiaH Tpebda
na Ouje 3a707KUTENEH 3a CUTE BUJIOBH Ha Pa3Bojl, a HE caMo 3a pa3BOJIOT CO
3aeTHUYKA COTIACHOCT, KaKO LITO € TOa PEIBUIECHO BO 3aKOHOT 332 CEME]CTBOTO.
JIOKOJIKY pOJUTENINTE HE MOXKAT J1a C€ coIiacar 3a pOJUTENICKUOT IJ1aH, Tpeba
Jla ce TIpeIBUAM MeInjallfja, BO paMKUTE Ha KOja Ha pOAWTENNUTe O UM Oumina
00e30e/1eHa TOMOIII 32 HAJIMUHYBak€ Ha Pa3IMKUTE U Ha MOCTUTHYBakE Ha
JTOTOBOP 32 POAUTEIICKUOT TI1aH. %

[Tokpaj BOBelyBarbeTO Ha 3a€ICHUYKOTO BPIICHE Ha POAUTEIICKOTO ITPABO
M0 Pa3BOAOT Ha OPAKOT, cMeTaMe JieKa, TPTHYBajKu O HajloOpHOT MHTEepeC
Ha JICTETO, BO MaKeJIOHCKOTO 3aKOHOJIAaBCTBO Tpeda J1a ce BOBE/IE U MOKHOCTA
3a TIOZICJIEHO POIUTENICTBO MO Pa3BoOAOT Ha OpakoT. OBaa pehopma, KaKko MITO
Beke Oellle HaBEJCHO, € BOBEJCHA BO TOJIeM OpOj €BPOICKH 3aKOHOJABCTBA
1 Taa ce 6azupa Ha OrpoMeH OpOj COIMOJIONIKA UCTPAXKYBamkha KOU TIOKaKaa
JieKa TOKMY OBOj MOJIEJT Ha BPIICHETO HA POIAMTEIICKOTO MPABO MO Pa3BOIOT
Ha OpakoT HajmoOpO oxroBapa Ha MHTEPECUTE HA Jerara W MpPeAn3BUKYBa

79 Cnopen Marjorie Lindner Gunnoe u Sanford L. Braver kopucra o/1 3a¢AHUYKOTO BpIICHE
Ha POJIUTEJICKOTO MPABO U M0 PAa3BOJOT HAa Opak 3a TATKOTO C& COCTOM BO [TOMAJIO YyBCTBO Ha
€MOTHBHA 3ary0a, Aenpecuja, 6ec U IUCKOHTHYHHTET BO BPIICHETO HA POTUTEIICKATA YIoTa.
Kopucra 3a Majkara ce COCTOM BO IOrojieMara MoJAroTBeHOCT Ha TaTKOTO Jia Ilaka M3JpIiKa
3a JIETEeTO, MOorojieMa MOMOII BO TpHiKara 3a JIETeTO M IOBeke Bpeme 3a MpodecruoHalieH
pa3Boj Ha Majkara. Kopucra 3a 1eTeTo o1 3aeIHUUKOTO BPIICHE HA POJUTEIICKOTO MIPABO I10
pa3BoIOT Ha Opak € BO OCTBAPYBAETO Ha MOAOOPH BPCKH CO J1BajIiaTa poOAMTENH, MoA00pa
KOOTIepanyja MmoMery POAWTENNTE BO BPIICHETO HA POTUTEIICKUTE OOBPCKH M TOI00PO
MIPUJIAro/lyBame Ha JIETETO 10 Pa3BoJOT Ha Opak. Bunu noseke kaj Marjorie Lindner Gunnoe
and Sanford L. Braver, The Effects of Joint Legal Custody on Mothers, Fathers, and Children
Controlling for Factors That Predispose a Sole Maternal versus Joint Legal Award, Law and
Human Behavior, Special Issues on Children, Families, and the Law, 25 (1)(2001),ctp. 26.

8 Buam Jlejan MunkoBuk, Bpiueme Ha POJUTENCKOTO MPaBO IO Pa3BOJOT Ha Opak BO
MaKeIOHCKOTO M BO CIIOpe0eHO0TO mpaBo, Jypuanka [Ipuma, MTHCTUTYT 3a MpaBHO €KOHOMCKH
HCTpaKyBaa M enykanmja, Oxpujacka mkoia Ha npasoro 2017, EdekruBna 3amrura Ha
YOBEKOBHTE MpaBa M cioboau: peadHoct win uaean, Crodu Tpeja, Cromje, 2017, ctp. 87.
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HajMaJdM TCHUXOCOIMjaJIHU MpOoOJNieMU 3a Jernara Mo pa3BOJOT Ha Opakor.
OBoj mozen, criopen Koj Jaenara MOMHUHYBaaT MOJENHAKBO (WM 3HAYajHO)
BpeMe W BO JOMOT Ha TarkoTO, U BO JOMOT Ha MajKara OBO3MOXYBa Ja Ce
HaJMHUHE HajTOJIEeMHOT MpoOIeM Mo pa3BOAOT Ha OpaKoT-a Toa € TyOemeTo Ha
KOHTAKTOT Ha JIETETO CO €AHUOT POAMTEN (HajueCTO TaTKOTO), KOj HEJOBOJIHO
Oellie MPUCYTEH BO MPOIECOT Ha collMjanu3aiuja Ha nereto. OJ Tue MpuurHH,
cMmeTaMe Jieka 1 Bo MakeioHHja € moTpeOHO /1a ce BoBeie 0BOj Mojiel. Toj 6u
Tpebano aa ce 6a3upa Ha COTNIACHOCT HAa POAMUTEIHUTE, KOU O To mpudaruie
mpeJl ce BO MHTepec Ha HUBHUTE jaena. OcBeH Toa, U cynoT Ou Tpebano na
ja TOTBPAM COTNIACHOCTA HA POIAUTENUTE 3a MOAEIECHO POAUTEICTBO, UMAjKU
T'Y IPEBU CIEIU(PUIHOCTUTE HA CEKOj] KOHKPETEH CIIy4aj ¥ MHTEPECUTE Ha
nernara.

Co BOBeIyBam-ETO HA 3aCTHIYKOTO BPIIIEHE HAa POIUTEIICKTOTO MPABO 110
Pa3BOJOT Ha OPAKOT M CO MOXKHOCTA JIa C€ MPUMEHH M MOJIEJIOT Ha TIOACTICHO
POAMTENICTBO MAaKEIOHCKOTO 3aKOHOAABCTBO KE HAINpaBH 3HAYaCH YEKOp
Harpea Bo pedopMHUTE BO €I€H OJ] HAaJCEH3UTHBHUTE JCIIOBH Ha CEMEJHOTO
3aKOHOJIAaBCTBO-BPIICHETO HA POTUTEIICKOTO MPABO MO Pa3BOAOT HA OPAKOT.
Co oBa, TOa ke ce MpPHUOIMKH 0 COBPEMEHUTE €BPOIICKHA 3aKOHOIABCTBA U
K€ OBO3MOKH JIa C€ OCTBAapH HajIOOpHOT MHTEpPEC Ha Jerara BO ClIydyaj Ha
pa3Boj Ha Opak — a Toa € THE Ja MOMUHYBaar JOBOJHO BpEME M Ja OJpKar
WHTCH3UBHHU, YECTH U [UTA00KH BPCKH M CO JBAajIIaTa POTUTEIH 10 Pa3BOJOT Ha
Opak, ITO HajaI00pO OIroBapa Ha HUBHUTE CYIITHHCKH UHTEPECH U TIOTPEOH.

Pe3ume

Bo cure eBporicku 3emju, kako U Bo PemyOnmka MakenoHuja, BO
MOCJIEIHUBE ICLIEHUHU JJ0ara 10 paMaTU4eH opacT Ha OpojoT Ha pa3BECHUTE
OpakoBu, ITO TOBEYBA 10 CEPUO3HU MO CIICANIIN 32 ICUXOCOIH]aTHUOT Pa3Boj
Ha JieraTa Yu poJUTeNH ce pa3BeayBaar. [lopaau Toa, eHO O HajCIIOKEHUTE
npamiama KOM Ce IMOCTaByBaar IMpe] 3aKOHOMABIUTE MPH PEryIUpPAETO Ha
MOCIIAUITUTE O Pa3BOIOT HAa OPAKOT € BPILIEHETO Ha POAUTEIICKOTO MPABO 110
pa3BoJOT Ha OpakoT. Bo eBponckuTe 3aK0OHOIABCTBA OO BpeMe JOMUHHpaia
KOHIICTIIIMjaTa CIIOPE Koja o pa3BoIOT Ha OpakoT jAerara ce JoBepyBalie Ha
€IHUOT poauTeN (HajuecTo MajKara), a JpyruoT UMaJl IPaBo J1a OPKyBa TUYHH
KOHTAKTH €O JieriaTa u 00BpcKa Ja riaka usapiika. OBOj MOJIEN Ha BPIICHETO
Ha POIUTEIICKOTO MPABO 10 Pa3BOAOT HA OPAKOT Ce MOKaKajl KaKo MITETeH 3a
6marococToj6ara U 3a MPAaBIWIIHUOT TICUXOCOLMjaJIeH pa3Boj Ha Jelara u Toj
Ce HaIyIITa BO HAjTOJIEMHOT OpOj €BPOIICKHU 3aKOHO/IABCTBA, KOH IMPE] TOBEKe
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JIELIeHUH To NpHudakaaT MOJEIOT Ha 3a€JHUYKO BPIICHE HA POTUTEICKOTO
IpaBO MO Pa3BOAOT Ha OpPakoT, a BO IOCIEAHO BpeME€ M KOHIIENTOT Ha
MOJIENIEHO POTUTEIICTBO, CIIOPENT KOj Jlelara Mo pa3Bo0T IOMHHYBaa €HAaKBO
BpEME U CO €IHHOT U CO APYTMOT POIMTEI, LITO 3HAYM JEKa )KMBEAT HE BO
elleH, TyKy Bo jBa JoMa. Bo PemyOnmuka MakenoHuja ceyiire JOMHUHHpa
3acTapeHara KOHIIETIIM]a 3a BPIICHE Ha POIUTEIICKUTE MTpaBa Mo Pa3BOAOT Ha
OpakoT, BOBeZIeHa cO 3aKOHOT 3a CeMejCTBOTO yiuTe Bo 1992 roauna, criopen
KOja Jlerara 1o pa3BoAOT Ha OpakoT ce JOoBepyBaaT Ha €IHHUOT POTUTEN, a
JPYTHOT UMa IIPABO J1a O/IP>KyBa JIMYHU KOHTAKTU CO HUB. BO TEKCTOT aBTOpOT
IO aHAJIM3UPa MOAEJIOT Ha 3a€IHUYKOTO BPUIEHE HA POAUTEICKUTE IpaBa 1o
Pa3BOJOT Ha OpakoT MpudaTeH BO MOBEKETO €BPOIICKU 3aKOHOJABCTBA U /1aBa
MIPEUIOr OBOj MOJIEN Jia ce MpHUdartu U BO 3aKOHOJABCTBOTO Ha PemyOmuka
Makenonuja. OcBeH Toa, TOj NpaBU U pa3rpaHUUYyBarme HA KOHIEIOTOT
Ha 3a€JHUYKO BpLICHE Ha POAUTENICKOTO MPaBO MO Pa3BOJOT HAa OpakoT U
KOHLIETITOT HAa IOJEJIEHO POJIUTENICTBO, KOM YECTO CE IMOMCTOBETYBAar, U
MOKpaj Toa MITO ce paboTH 3a coceMa Pa3IuYHU KOHIENTH. ABTOPOT YKaKyBa
Ha MPEJHOCTUTE HA MOJEICHOTO POIUTENCTBO MO PAa3BOAOT Ha OpPaKoT KOU
C€ TMOTBPJEHU CO CUTE PEJIEBAHTHU COLIMOJIONIKM MCTpPaXKyBama U Ipeiiara
U OBOj MOJIeNl Ha BPIIEH-E€ HAa POAMTEICKOTO MPaBO IO Pa3BOJIOT HA OPaKOT
Jla ce BOBEIE BO CEMEJHOTO 3aKOHOIABCTBO Ha PemyOmmka Makenonuja, co
LITO HAIIETO 3aKOHOJABCTBO K€ CE€ YCOIIACH CO OCHOBHUTE TEHIECHIIMM BO
3aKOHOJIABCTBaTa Ha eBporckute 3emju. Cropen aBTOpOT, oBaa pedopma e
HEOITXOHa MOpaji Toa IITO CO Hea Ke ce 00e30eau rmorojeMa 3allTUTa Ha
IpaBaTa ¥ Ha MHTEPECUTE Ha JieaTta Bo CiIydaj Ha pa3Bo] Ha Opax.
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Original research paper

Aocmpaxkm: Bo Penybnuxa Maxedonuja o0 2000 2oouna 0o Oewnec
2018 2o0una ce ocnosanu oxony 50 camocmojuu opeanu. Koea 36opysame
3a camocmojHume OpeaHu 60 06aa 2pyna 2u edpojyeame mpume 6uU0d Ha
CamMoCmojHU opeanu, a moa ce camoCmojHume Opeanu Ha OpAHcA8HA YNpaed,
HezasucHume opzanu u pecyramopuume mena. Osue opeanu npemcmagysaam
XemepozeHa nojasa, Ha Kou cO NOCEOHU 3aKOHU KOU Ce HOCAm CO OOUYHO
MHO3UHCIBO UM Ce 6PWU NPEHOC HA O081ACMY8aibd U 002080PHOCU 00
cooogemna oonacm. Osue opeanu ce CMpyKmypaiHo u3080€HU U A8MOHOMHU
00 oOpeaHume HOCUMeENU HA 3AKOHOOA6HAMA, CYOCKaAma U U3BPUIHAMA
gnacm, na ommyKa Kako npeomem Ha UCMpadicyearbe 60 080j mpyo e 0a ce
YMEpOU HUBHAMa NoN0HCOA 60 cucmemom Ha nodeida Ha 61acma, Koe e
PAa3epaHuyy8arbemo nomery osue opeaHu u ymepoysarbe Ha NpuyuHume 3a
HUBEH NOCMOjan Nopacm Koj eiujae Ha XunepnpooyKyuja Ha jagHume Opeanu.
Hmeno, oanu camocmojuume opeanu ce peaina nompeda uiu mood 60
Penybruxa Makedonuja? J{anu nocmojam KOHKpemuu ymepoenu npasuna u
Kpumepuymu 6p3 0CHO8a HA KOU ce 001y4y8a Ko2d U HA KOj HA4UH Ke ce 0CHO8A
edeH opaan, Kakea e PUHAHCUCKAmMa penepKyCcuja co OCHO8AwEmMo Ha ucmume
U 0anu HAO 08Ue OP2aAHlU MOodiCce Od ce CNPoBede KOHMPOJla HAO eheKmUBHOCMA
60 HusHomo pabomere? Ilpu moa, KaKko OCHOBHA Yell Ha UCMPAIICYBAILEMO
e 0a ce ykadxce Ha nompebama 00 OOHeCy8arbe HA NOcebeH 3aKOH CO KOj
Ke ce ypedam OCHOBHUME CMAHOAPOU U NPUHYUNU 3a pabomerbemo HaA
He3asucHume op2anu Kako u ymepoysarbe Ha Kpumepuymu Kou mpeba oa ce
UCNOIHAM 3a 0a Modice 0a ce 0CHO8a He3aesucen opean. Eonocmaeno nocmou

*  Penosen npogecop Ha [Ipasuuor dakynrer ,,Jyctunujan [Ipsu“ Ckorje, YHUBEP3UTET
,»CB. Kupuin u Meroauj*

**  BoupeneH npogecop Ha Exkonomckrot nHetuTyT Bo Cromje, YauBepauter ,,CB. Kupuin
u Meroauj*

*** Bonpenen npoecop Ha [IpaBauor dpaxynrer ,,Jycrunujan [Ipeu“ Cronje, YHuBep3uTeT
,»CB. Kupnin u Meroauj*
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nompeba 00 YHUGUYUPaHU Kpumepuymu, noceOHo 80 0OHOC HA CMANYCOm
Ha eépabomenume, o002oeopHocma, niamume u ci. Osa 00 Opyea cmpana
VKagicysa oeka e nompebHa HU6HA payuoHAIU3ayUja Ha Koja ou npemxooene
0emanua QyHKYuoHanna u uHCmumyyuonaiia anaiuza. OOHocHo nompeoHo e
0a ce ymepou eKOHOMCKama u PUHAHCUCKAMA YENUCXOOHOCH HA OCHOBAE HA
pezyramopHume meina u 0d He ce c030a6a NPEeKIoNy8arbe Ha Ha0eHCHOCmume
nomery nogexke opeamu.

Knyunu 360posu: pezynamopuu mena, He3a8UCHU OP2aHU, OPAHCABHA
ynpasa, jaena ynpasa, azeHyuiu.

1. ITonoxkb6aTa HAa CAMOCTOJHUTE OPIaHM BO CHCTEMOT Ha Moes0a Ha
Bj1acTa Bo Penmy0simka Makenonuja

3HaueHETO M ylorara Ha OpraHWTEe HAa jaBHA YIpaBa Ce MEHyBa BO
KOpaJialidja co HOBUTE OIIITECTBEHO €KOHOMCKU M TOJUTHYKU CIIydyBamba BO
eHO omITecTBo. [1a Taka o1 Mozien Ha Kilacu4Ha JipyKaBHa yIipaBa KaJie yrpaBara
ce I0jaByBa KaKo BJIACT, CO pPa3BOjOT HA AEMOKPATCKUTE U Ma3apHUTE BPEIHOCTH
ce TpaHc(opMupa BO MOJET 3aCHOBAH Ha KOHLIETITOT HA HOB JaBEH MEHAIIMEHT.
OcHOBHara KapaKTepUCTUKA BO OBO]j MIEPUO]] € ILITO YIIpaBaTa BO CBOETO paboTemhe
ce noBeke Tpeda J1a ' pUMEHYBa a3apHUTE BPEAHOCTH, @ yJIOraTa Ha rparaHMHOT
071 MOJIAaHUK C€ TpaHC(HOPMHUPA BO KOPUCHUK WM KIMEHT Ha YCIYTUTE KOM T'H
00e30emyBaar opranute Ha ynpasara. OHa IITO € BO TPEH/I HOCIEHUBE JICLICHUH
e ce mouecrara ()yHKLUHOHAIHA JCIEHTpaln3alja Ha OpraHUTe Ha yIpaBara,
KaJie JIeN Of1 ISJHOCTUTE Ce TPEHeCyBaar Ha T.H. He3aBUCHU opranu. OBoj mepuos
€ KapaKTepUCTHUYECH Kako MOJe] Ha areHuuukaipja, mTo Moapazoupa ieka
HaJUIeKHOCTHTE KOU MOXKAT M0e(hUKACHO, OaXKyPHO, TIOKBAIUTETHO U HAJIBOP Of
TIOJIMTUYKHUTE BIMjAaHMja J[a C€ W3BPIIIyBaaT O CTpaHa Ha JIpyT OpraH, a BO KOj ce
BpabOTEHH LA KOU Ce CHIeMjIM3UPaHU 3a OpE/ieHa 00IacT ce MpeHecyBaaT
Ha OBHME OpraHu. BakBute Terma BO TeopujaTa M MpaKTHKaTa ce cpekaBaar IoJ
Pa3IMYHU HA3UBH, U TOA, KAKO HE3aBUCHHM OPraHHM WM PEryJaTopHU Tena, a ce
(opMHpaar Kako areHIK WIM KOMUCUH BO 3aBUCHOT O] OPTaHOT Ha OJUTY1yBabe.

Bo Pernry6mika Maxkenonuja co YeraBot Ha PM o 1991 rouna e npudareno
Ha4esIo0TO Ha TPOjHATa Mojenda Ha BiacTa, MoMely 3aKOHOJABHATA, Cy[cCKara u
m3BpIHara Biact. CormacHo 0BOj PUHIIMIT 3aKOHOIaBHATa (DYHKITH]a ja M3BPIITYBa
Cobpanuero Ha PernyOnka MakeioHuja, cyickara — OCHOBHUTE M alleTalldOHUTe
CyZIOBH, YNIpaBHUOT U Bummot ynpaseH cyn, BpxoBauot cyn Ha PM u YeraBHHOT
cya Ha PM, noneka mu3BpiHara BiacT e Outiedanta unn Hocurenu ce Brnagara Ha
PM u Ilpercenarenor Ha PM. Opranure Ha ApaBHaTa yrpasa ce CMeTaar 3a Jei
OJ1 U3BpIIIHATA BJIACT.
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Omna mro IMpETCTaByBa HAIIl IIOTCCCH MHTEPEC CC CElMOCTOjHI/ITe OpraHu, KOu
MOXKE J1a TU IIOJCIICUME KaKO CaMOCTOjHI/I OpraHv Ha JIp’KaBHa yIipaBa, HE3aBUCHU
OpraHv U peryjaaropHu TCJa. 3a l'IOj dCHa CJIMKa 3a KOU OpraHu 36opyBaMe HUCTUTEC
CC HAaBCIACHHU BO Tabena 1.

P.op. Wucturynmja
CAMOCTOEH
PEI'YJIATOPHHU TEJIA HEggll} AI/II_ICI;I n OPTAH HA
JAPXKABHA YIIPABA
Komucujara 3a
3aIITUTa HAa IPABOTO
AreHInyja 3a cynepBu3nja | 3a cJI000JEeH IpHCTall Arennyja 3a
| Ha KallMTaJIHO 10 OCTBapyBamb€ Ha IpaBaTa
(bMHAHCHPAHO TIEH3UCKO nH(pOpMaUHUTE O] Ha 3ae/IHUINTE — IPABHO
ocurypysame, 2002 JjaBeH Kapaxrtep e muue, 2008
HE3aBHCEH JIP)KaBeH
opras (2006)
WHCIEeKIUCKNOT COBET .
. . Arenmmjara 3a
ATeHIIMja 3a CylepBH3Mja | € CAaMOCTOCH JIpXKaBeH
2 . YIpaByBame CO OI3eMEH
Ha ocurypysame, 2002 OpraH cO CBOjCTBO Ha
nmort, 2008
mpaBHo Juie, 2010
Aremtjara 3a AFCH].['I/I_]aTa 3a MpUMeHa
. Ha ja3UKOT ILITO O
. aZIMHUHHCTpaLyja e . 0
Komucwuja 3a xaptuu o 300pyBaar HajMasky 20%
3 CaMOCTOCH JpKaBeH
Bpeanoct, 2005 . ox
OpraH co CBOjCTBO Ha ,
rparannTe Ha PemyOnnka
npasHo jute (2010) .
MakeznoHuja
JpxaBHaTa KOMUCH]a
3a OTy4yBame BO
BTOp CTEIICH BO Hupexkiyjara 3a
4 AreHIIMja 3a IUBUITHO obnacra Ha 6e30eHOCT Ha
BO3/1yXOILUIOBCTBO, 2006 HMHCTIEKIIUCKUOT KJIacu(pHUIUpaHH
Ha/a30p U uHpopmaru

MpEeKpIIoyHaTa
nocramnka (2011)

[p>xaBHaTa komucuja
33 OMJIY1yBame BO
yIpaBHa MOCTAIKa U
rocTarnka
o7 paboTeH OTHOC
BO BTOD CTETICH €
Jp’KaBeH OpraH Koj €
CaMOCTOCH BO CBOjaTa
pabota u mMa CBOjCTBO

Ha MPaBHO JINIE
011

AreHIHja 3a eIeKTPOHCKH
xomyHHKarun, 2008

Jupexiujara 3a 3amTUTa
U CIaCyBambe
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Komucwujara
3a 3aIITUTA OJf AreHiyja 3a
6 PerynaropHara komucuja JTUCKPUMHHAIH]a (uHaAHCHCKA MTOpIITKA
3a foMyBame, 2009 € CaMOCTOEH U BO 3€M]jOJICJICTBOTO U
HE3aBUCEH pypajiHuOT pa3Boj, 2007
Opran (2010)
Jp>xaBHara KoMHCHja AreHuyjara 3a
7 Arennyja 3a nomrry, 2010 3a )KaJIOM 110 jaBHU MIPOMOLIMja U MOJIPIIKA
HabGagxku (2007) Ha TypusMot, 2008
. Jupexmujara 3a
Perynaropna komucuja 3a Llenrapor 3a ynpaByBame
8 enepretuka, 2011 SALLITHITA Ha JIIHHTE CO KpH3
P ? IMomaronu (2005) P
Kommucwujara
3a 3aI0THTA Ha
. KOHKYpEHIIHjaTa € .
AreHnyja 3a peryivpame YPCHIH AreHnujara 3a CTOKOBHU
9 CaMOCTOEH JpKaBeH
Ha xene3Hu cextop (2012) pesepsu, 2008
opraH
CO CBOjCTBO Ha ITPaBHO
qare (2010)
. MpeKIpjaTa 3a
AreHiuja 3a aynuo Jluperciui)
JlpxaBHara n30oopHa 3aJI0JKUTEITHN Pe3epBU
10 U ayJIu0 BU3YEJIHU .
xomucuja, 2006 Ha Hadra u HadTeHN
MeauyMcku yeayru (2013)
JiepuBaTU
CosertoT 3a yHarpeayBamwe | JlpkaBHara KoMHCHja
W HaJ30p Ha peBU3Mjara e 3a CrIpevyBame AreHnyjara 3a
OCHOBaH 01 CTPaHa Ha KopyTuujara e CTPaHCKU MHBECTUIIMU U
11 Ha Bnagara Ha PemyOnuka CaMOCTOEH MPOMOITHja Ha
MakenoHuHja Kako JpKaBeH OpraH co n3B030T Ha PemyOnuka
CaMOCTOJHO U HE3aBUCHO CBOjCTBO Ha ITPaBHO Makenonnja, 2004
perynaropso teino, 2010! nune, 2002
Jlp>kaBHHOT 3aBOJ 32 Jupekuujara
12 peBH3Hja € CaMOCTOCH 32 TEXHOJIOIIKN
Y HE3aBUCEH OpraH WH]TyCTPUCKH Pa3BOjJHU
(2010) 30HH
PeBusopckoro Teno
3a peBu3Mja Ha
HUHCTPYMCHTOT 3a .
4 Arenrnujara 3a
npeTnpucTanda HOTTHKHYVBAILE
13 nomor (MIIA) e Y
Ha pa3BojoOT Ha
(hopMHUpaHO KaKo .
. 3€Mj0oJIeNICTBOTO, 1998
CaMOCTOJHO U
HE3aBHCHO MPABHO
nure, 2010

'3AKOH 3A PEBU3UJA Cnyx6en Becauk Ha PM, 6p. 158 01 9.12.2010 romuna
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AreHija 3a XpaHa u

14
BETEPUHAPCTBO

HarnponanHa arennuja
15 3a €BPOIICKH 00Pa30BHU
MpOrpaMy ¥ MOOUITHOCT

AreHigjara 3a M U

16
CIopT
17 ArenHnyjara 3a
HCEJICHHUIITBO
Komucujara 3a ogHocu
13 CO BEPCKUTE 3aeIHULIH
U PEIIMTHO3HUTE IPYIIH,
2000
19 AreHIjara 3a Karactap

Ha HCABMXKHOCTH

AreHInyja 3a KBaJITHUTET
20 U akpeguTanuja Ha
3/IpaBCTBEHH YCTaHOBU

ATeHITHja 3a JEKOBH U

21 MEJHLIMHCKH CPEICTBA
2 AreHIyja 3a IIAaHUPAbE
Ha IIPOCTOP

AreHnyja 3a MoApIIKa

23 Ha TPETIIPHEMHHUIITBO

Ha PM

24 Arenija 3a huinm

25 Hupeximja 3a
paguanuoHa CUI'ypHOCT

Arenmmjara 3a
2 pa3y3HaBame € ToceOeH

OpraH Ha JIp)KaBHa
ynpasa, 1995

Tabena 1 - Hzeop 3a @uuancuckume cpeocmea bywem na Penyonuxa
Maxeoonuja 3a 2018 u Pecucmep 3a spabomenu 6o jasnuom cekmop 3a 2016
200UHA, NOCEOHU 3AKOHU

Ona mTo ce 3abenexyBa € JeKka MOpPacoToT Ha (opMupame Ha
caMOCTOjHHTE opranu panuaHo pacte nmo 2002 roguHa. OHa mTO €
KapakTepUCTUYHO M 3a€AHUYKO 32 CHUTE TPHU BHUJAa HA CAMOCTOJHH OpTraHU
e mTo cute ce GpopmMHUpaar co MoceOeH MPOIMUC KOj ce JOHeCcyBa cO OOMYHO
MHO3UHCTBO BOo CoOpanueTto. Ha cute oBre opranu UM ce npu3HaBa CTaTryc Ha
MIPaBHO JIMIIE, @ HA3UBOT UM € WJIM areHIrja uin komucuja. OHa Ha ITO cakame
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Jla yKaxeMe € JIeKa IOCTOM pa3iiiKa MoMery caMOCTOEH U HE3aBHUCEH OpraH.
I1a Taxa, 32 caMOCOjHUTE OpraHU Ha JIp’KaBHA YIIPaBa HE MOXKEME J1a KakeMe
JieKa THe ce He3aBUCHHU, KOHKPETHO OJ1 M3BpIlIHAaTa Bi1acT. OBa 071 IPUYUHA ILITO
JMPEKTOPUTE KOM ILITO CTOjaT Ha YeJI0 Ha OBHE OpraHu ce u3dupaar ox Biagara
Ha PM u THe 3a cBojara paboTa oxnrosapaar npen Hea. FiMeHo, Tue ce e of
OpraHuTe Ha JpKaBHATA yNpaBa COIIaCHO 3aKOHOT 3a OpraHu3aluja u paborta
Ha OpraHUTe Ha JIp)KaBHATA yIpasa. 3a pas3iuKa off HUB HE3aBUCHUTE OPTaHU U
perynaropHute Tena ce u3dupaar o Cobpanuero Ha PM u 3a cBojara padora
OZIroBapaar Ipej 3aKOHOAABHOTO Teo. OTTyKa, ce 3aKiydyBa JeKa OpraHuTe
Ha JIpJkaBHATa yrpapa I0 cBOjaTa MOJIOkOa ce Jen O M3BpIIHA BIACT, IITO
HE MOXE Ja c€ 3aKJIy4yd M 3a He3aBUCHUTe opranu. HeszaBucHute opranu
COIVIACHO CTaBOT Ha aBTOPUTE CE€ CMETaar 3a JeNl O[] MOMIMPOKUOT MOUM Ha
jaBHaTa agMHHHUCTpAIMja. 3a 0Ba TOBOPU U (PaKTOT ILITO BO HOBHOT 3aKOH 3a
oImITaTa ynpasHa rnocramnka of 2015 ronguHa mojx nmoMMoT Ha jaBeH OpraH ce
orndareHd MUHHUCTEPCTBaTa, OPraHWTe Ha Jp)KaBHAaTa yIpaBa, OpPraHU3alUuu
YIBPJICHH CO 3aKOH, APYTUTE AP>KAaBHU OPTraHM, PABHUTE M (HU3UYKUTE JIMIA
Ha KOM CO 3aKOH UM € JIOBEPEHO J1a BPIIAT jJaBHU OBJIACTYBAambha, KAKO M OPraHuTe
Ha OIIITHHATA, Ha TpagoT Ckomje u omuTHHUTE BO rpagot Cromje.? MmeHo,
HE3aBUCHUTE OpraHu/areHuuuTe ce (GOPMUPAHU 3a U3BPLIYBAKE Ha JET Of
Ha/IJIeKHOCTUTE KOU ITPUPOIHO U MpHIIalraaT Ha ip)KaBHATa YIIpaBa, HO opaiu
norpebara o Hej3uHa Julepanu3aldja M palydoHaIM3alnja, HAJISKHOCTH
Kou noe(ukacHo, HonpoeCcHOHaIHO U IOCTPYYHO MOYKE J1a C€ U3BPIIYBAAT OJ
JPYyT OpraH co 3aKOH Ce I0BepyBaar Ha He3aBUCHUTE Tena. [lpu Toa, ce muciu u
JieKa OBHE OpraHu MOJKe J1a 00e30e/1aT 1 [oroJieMa 3allTUTa Ha MOTPOIIyBaYuTe
Kako M KOHTpOJIa 3aToa IITO Ha HUB HEMOXKE Jia BJMjae M3BpLIHATa BJIACT,
OAHOCHO noauTukara. Co ores Ha Toa THE C€ OPTaHU3aMOHO, (YHKIIMOHAHO,
(DMHAHCUCKH M KaJIpOBCKU He3aBUCHU opranu. OTTyKa, U AEJHOCTUTE ILUTO I'H
M30BpIIyBaaT OBUE OPraHU Ce MpeJl Ce PEeryaupayku, KOHTPOIHH, JIOHECYBAHE
Ha npornucH u ci1. [1a Taka, caMOCTOJHUTE OpPraHy Ha Ap>KaBHA YIIPaBa HajueCcTo
Ce OCHOBAaT 3a CTPYYHM M pa3BOjHU pabOTH, HE3aBUCHHUTE OPTaHU Ipei ce
MMaaT KOHTPOJIHU OBJIACTYBama WM HaJ (PMHAHCUCKOTO paboTeme WM HaJ
aKTUTE WIM HaJ 3alITUTAa HA OCHOBHUTE YOBEKOBM IpaBa U CI0001H, A0/eKa
perylaTopHUTE 3a PErylupame Ha Ma3apoT W 3alUTHTa Ha MOTPOILIYBavUTe,
JIOHECYBamb€ Ha MPOIUCH U YTBPyBamke Ha CTaHJap/A1, U3/1aBamke JO3BOIH 32
pabora, ONIIT HAA30p HAJ MOYUTYBamE Ha MPONKMCH HA MOEAMHU MOApadvja,
U3pEKyBambe CAHKLUHU 3a MPEKPIIOK U MH(OpMHpame Ha MOTPOLIYBAyMTE,

2 Y4 om 3AKOH 3A OINIITATA YIIPABHA ITOCTAIIKA, Ci1. Becuuk Ha P. Makenonuja,
0p.124 ox 23.07.2015 roguHa
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THE CE OBJIACTEHU 32 HOPMHUPAKE, CIIPOBENYBABE U PEILIaBakbe BO IIPB CTENEH
BO oOnacta Ha TproBujara, (PMHAHCUHUTE, KOMYHHUKAIUU, PAaOOTHU OJIHOCH,
3aJIpaBCTBO, 3aLUTUTA HA TIOTPOILIYBAYUTE U CII.

3apaau mojacHa CiIMKa 3a pa3rpaHUyYyBamara MmoMery OBHUE OpPraHd BO
Tabena 2 e najeH MpuUKa3 Ha €CEHIIM]aTHU PA3JIMKU TIOMETy OBHE OpPTaHH.

3a 1a MOXKeMe J1a ja BOOYMME Pa3iIuKaTa oMery He3aBUCHUTE OpTaHu
u perynaropuute Tena Bo PM Bo TaGena 3 u 4 e maneH mpuka3z Ha TpH
HE3aBUCHU OpPraHU U TPHU PETYIATOPHHU TEIa, BO KOU CE€ HaBEOAyBa IPABHUOT
OCHOB 3a HUBHO OCHOBAKC, HAYMHOT HA YIIPABYBAbC U HAYMHOT Ha KOHTPOJIA.

PasrpanunuyBame
momery CaMOCTOjHH OpraHu
HesaBucHu opranu Perynaropuu tena
HE3aBHCHU Ha Jp>KaBHA yTpaBsa
opranu B0 PM
3aKoH 3a
opranuzanyja u IToceben HoceGen
[IpaBen ocHOB paboTta Ha opraHd Ha MatepujajieH .
MarepHjajieH IPOMHc
Jp’KaBHA yTpaBa 1 TIPOTINC
oceOeH 3aK0H
Byuyer na PM u
OuHaHCHpake Bbyner na PM Byner na PM COIICTBEHU U3BOPU
Ha MIPUXO/N
OnroBopHOCT IIpen Brnagara Ipen Cobpanuero Ipen Cobpanuero
VipaBHM U CTPYYHHU KonTpomaan Perymanuja Ha
Hapmnexunoctu P Py P ¥ )
pabotu AKTHBHOCTH a3apor
Nwma n Nma n
aJIMUHNCTPATUBHA a/IMUHUCTPATUBHU
CIIy>KOeHU N CITy)KOeHU N
Craryc Ha AJIMUHUCTpPaTUBHU Y ’ P ’
HO TIpaBaTa u HO TIpaBara u
BpaboTeHUTE CITy>KOCHUTIN

OOBpCKUTE, IIIATUTE
U CJI. CO ITocebeH
3aKOH

OOBpCKUTE, ITATUTE
H CII. CO IToceOeH
3aKOH

Tabena 2 Pasepanuyysaree nomery camoCmojHu op2anu Ha OpicasHa ynpasd,
He3a8UCHU Op2anU U pe2ylamopHy meid.
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»KaBHA KOMHCH]a UpeKnuja 3a .
Ap J Hup J Kowmucwuja 3a 3amrura
He3aBucen opran | 3a crpeuyBame Ha 3alITUTa Ha .
. O/l IMCKPUMHUHAIIH]a
KOpyIiuja JIMYHU TIOJIATOLH
3aKoH 3a 3aKoH 3a 3alITHTa | 3aKOH 3a CIpevyyBambe
IIpaBen ocHOB crpedyBame Ha Ha JIMYHUTE 1 3a10TUTa Of
Kopymiuujara’ nozparomu* JMCKpUMHUHAIH]a’
OcHnosana e 2005
ronuHa, 22 jyHu
2005 roguHa.
Omnyka 3a A,
KOTa € NMEHYBaH
NMEHYBabE YWICHOBU
TIPBHOT JHPEKTOP Omnyka 3a
Ha Jlp»aBHara
. co Oxmnyka Ha MMEHYBamke Ha
KOMHCHja 32 .
Cobpannero qreHoBH Ha Komucuja
OcHoBaHa Ha CIIpedyBame Ha
. Ha PerryOnmka 3a 3aIITHUTa O]
KOpymiujara . .
Makenonuja JICKpHIMUHALIHja O
loneccra ta (,Coryxen 26.12.2010
12.11.2002 ox ” o
BECHHK Ha
CobpanneTo
PemryGmuka
Maxemonuja‘
0p.50/05)
IIpasen craryc [IpaBHo nuie [IpaBHo nuie IIpaBHo nuie
TUPEKTOP, KOj
ro m3bupa u
pasperryBa
Cenywm dieHa Cobpannero,
CenyM 4jieHa KOU TH
KO TMl UMEHYBa TIPE/IIoT Ha
. MMEHYBa U pa3pelryBa
Bupa na U pasperryBa Komucujara
Cobpannero
ylpaByBame CobpanneTo 3a mpamrama
Ha PerryOnuka
Ha PerryOnuka Ha m30opuTe u .
. Makenonuja
Makenonuja NMCEHYBambaTa
Ha CoOpaHuero
Ha PerryOnmka
MaxenoHu;j
Bpoj na 27 71 Hema mocranen
Bpa0doTeHn IMOJIaTOK
UYetupu roquHu co Ilet ronunu co Ilet ronuuu co
Mangar MIPaBoO Ha yIITE €HO MPaBO Ha yIITE MIPaBO Ha yIITE CJHO
NMCHYBabE ezieH n3dop NMCHYBaC

3 Cnyx0OeH BecHuK Ha PenyOimka Makenonuja 6p. 28/2002, 46/2004, 126/2006, 10/2008,
161/2008, 145/2010, 97/2015 u 148/2015.

*(,,Cy>x0en BecHuk Ha PenyOnuka Makenonuja“ 6p. 7/2005, 103/2008, 124/2008, 124/2010,
135/2011, 43/2014, 153/2015 u 99/2016).

’ Cnyx0eH BecHUK Ha PeryOnuka Makenonuja™ 6p. 50/2010, 44/2014, 150/2015, 31/2016 u
21/2018
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- J1a e Ip)KaBjaHUH
Ha PeryOnnka
Makenonuja u 1a
MMa M0CTOjaHo
MECTO Ha KHUBECHE
BO PeryOnuka
Makxkenonuja u
- JIa IMa BHCOKO
o0Opa3oBaHue
oz obnacra Ha
MpaBHUTE U
(buHAHCUCKHU paboTH
1 aHTHUKOPYTILH]jaTa,
Jia Y)KUBA yIIeq
BO BPIICHETO HA
(dyHKIHjaTa U
HajMaJIKy 0CyM
TOIMHHU PabOTHO
HCKYCTBO

1) e np>xaBjaHuH
Ha PemyOnnka
Makxkenonuja; 2)
BO MOMEHTOT Ha
NMEHYBaHbETO
CO TIpaBOCHITHA
CyJICKa Tpecy/a
HE My € u3pedeHa
KazHa Win
MIPEKpIIOYHA
caHKIuja 3a0paHa
3a BpLICHE Ha
npodecuja,
JICJHOCT MJIH
JIOJDKHOCT; 3)
MUMa CTEKHaTH
Hajmaiky 240
KPEIHUTH CHOpPEs
EKTC nnu
3appiieH VII/1
CTEIIeH NPaBeH
(bakynrert; 4) uma
MUHHUMYM IeT
TOMHHU PabOTHO
UCKYCTBO BO
obnacra Ha
rpaBHUTE paboTH;
5) mocenyBa eficH
O] CJIC/IHUBE
Mel'yHapOIHO
MIPU3HATH
ceprudukaru
WK YBEpPCHU]a
3a aKTMBHO
M03HaBambe Ha
AHIIMCKUOT ja3uK
He rocTap ojf et
TOJIMHU:

1) na e npkaBjaHuH
Ha PeryOnuka
Makenonuja;

2) BO MOMEHTOT Ha
HUMEHYBAbETO CO
MIPaBOCHUIIHA CYJICKa
npecyjia He My €
u3pedeHa KazHa
WJIN TIPEKPILIOYHA
caHKIuja 3a0paHa
3a BpILICHE Ha
npodecuja, 1ejHOCT
WX JIOJDKHOCT;

3) UMa CTeKHATH
240 xpenutu
criopen EKTC
wim VII/1 crenen
Ha 00pa3oBaHue
oz obnacra Ha
YOBEKOBHTE ITpaBa
WJIN ONILITECTBEHUTE
HayKH;

4) iMa MUHUMYM
MeT TOJIMHU
paboTHO HCKYCTBO
1 5) moceaysa
€JICH O] CJICJIHUBE
Mel'yHapOIHO
MIPU3HATH
cepTudUKaTH WIn
YBEpeHHja 32 aKTUBHO
M03HABabE Ha
AQHIIMCKUOT ja3UK He
rmocrap oji T TOJANHH
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- caM ro mobapa Toa;
- € OCY/ICH 3a
KPUBUYHO JIEIIO 32
KO€ My € M3peucHa
e(eKTUBHA Ka3Ha
3aTBOP BO TPaCHE
TTOBEKE O] IIIECT
Mecerna u
- TPajHO ja 3aryou
crocobHOCTa
3a BpIICH-C Ha
GbyHKMjaTa

Ha HEr0OBO
Oapame, - aKko
TpajHO ja 3aryoun
CII0COOHOCTA
3a BpIICHE Ha
(dyHkumjaTa, -
aKO T'M HCIIOJIHU
YCIIOBHUTE 3a
CTapoCHA IIEH3Hja
COINIACHO CO
3aKOH, - aKO
€ OCyZleH CO
MIPaBOCHJIHA
CyJICKa Tpecyaa
32 KPUBUYHO JIEJIO
Ha Oe3ycIlIoBHa
Ka3Ha 3aTBOp
BO Tpaeme 01
HajMaJKy IIecT
Mecerla, - Kora ke
npecrane ja oune
Jp>KaBHjaHUH
Ha PM u kora
ke My Omne
H3pedeHa KazHa
WM IPEKPIIOYHA
caHKIHja 3a0paHa
3a BpIICHE Ha
npodecuja,
J€JHOCT UK
JOJDKHOCT
- IOpaan
HECTPYYHO
U HECOBECHO
paboTeme.

1) cam ro nodapa Toa;
2) mopasu cMpT;

3) co npaBocuIHa
OJITyKa My € M3peUueHa
3a0paHa 3a BpIICHE
mpodecuja IejHOCT

WA TOIKHOCT;

4) co mpaBocHIIHA
CyIcKa OJUIyKa €
OCyZIeH Ha Ka3Ha

3aTBOP O HaJl IIECT
MeceLH;

5) TpajHo ja 3aryou
ncuxoduznukara
CIOCOOHOCT
3a BpIICHE Ha
(dyHKIHjaTa U
6) HECTpYUHO,
MIPUCTPACHO U
HECOBECHO ja BPIIHN
¢dyHKIHjaTa

2016 —31.794,000
JeHapH

2017 —34.664,000
JeHapH

18 316 000
nenapu - 2017
TOfIMHA

2016 —5.032,000
JIeHapu

2017 — 5,052,000
JIeHapu

W3zBemiraj no
CoOpanuero

W3zBemiraj no

CoOpanuero

W3zBemiraj no

CoOpanuero




Perynaropna AreHiuja 3a .
PerynaropHno . ATeHIja 3a IUBUIIHO
KOMHCHja 32 EJIEKTPOHCKHU
TEJ10 BO3/yXOILJIOBCTBO
JIOMYBambe KOMYHHKAIUH
3AKOH 3A
IIpasen ocHoB 113(;[?\/11(5?1;{ A3}§E6 EJIEKTPOHCKHUTE 3AK(1)_II}?)A]; g,?ng?]XO
KOMVYHUKATIN'
Onnyka Ha
Cobpanuero
33 IMCHYBaHbe
Ha 4WICHOBH Ha
Komucwujara na Orvia 3a
Arenijara 32 I/IMe)}JI };aﬂ,e Ha
15.06.2010 €JIeKTPOHCKU wIeHOBH }II{a Kompictia
Oprann co Omryka Ha KOMYHHUKALHH OJT 23 3ALTHTA O )
CoGpatre 07.10.2008° A
JIMCKpUMUHALH]a O]
26.12.201
[Mocnennuor 0
Hupexrop e

UMCHYBaH Ha
27.01.2016 roguna.

IIpaBen craryc

IIpaBHO nunE

IIpaBHO nunEe

IIpaBHO nunEe

Bug na
YIpaByBambe

[Ipercenaren u
YETUPH UJIeHA
U u3bupa
Cobpanuero
Ha MPEAJIor Ha
Buagara

Komucuja koja
€ COYMHETA O
TeT WieHa KOU
'Y UMEHYBa
U pa3perrysa
Co06panuero
Ha PeryOnuka
Maxkenonuja
Ha IpeJuIor Ha
cojara Komucuja
3a TIpamama
Ha n3dopuTte u
UMEHyBamara nu
HupexTop koj
TO HUMEHYBa
Komucujara mo nar
Ha jaBeH Orac

YmpaseH oxoop oxn
TPH WICHA O]l KOU
eJIeH € MpeTce/arel
KOW 'l UMEHYBa
CoOpanuero
Ha PernyOnuka
Maxkenonuja
Ha [peJuIor Ha
Komucwujara
3a Tpaniama
Ha u300puTe 1
MMEHyBamara
JlupekTop koj 1o mar
Ha jaBeH OIv1ac ro
n3oupa YrpaBHHOT
onoop

¢ Cnyx0OeH BecHHK Ha Penyonmika Makenonuja 6p.99/2009
7 Cnyx0en BecHuk Ha PernyOnuka Makenonuja 6p. 39/2014, 188/2014, 44/2015, 193/2015,

11/2018 m 21/2018

8 Cnyx0eH Becuuk Ha PenyOnuka Maxkenonuja 6p. 14/2006, 24/2007, 103/2008, 67/2010,
24/2012, 80/2012, 155/2012, 42/2014, 97/2015, 152/2015, 27/2016 u 31/2016.

® Cnopen 3aKOHOT 3a eJIEKTPOHCKUTE KOMyHHUKanuu o1 2014 uieHoBUTE KO Oea IMPETXOIHO
MMEHYBaHHU MTPOIOJDKYBAa Ja ja BPIIaT JOJHKHOCTA JI0 MCTEK Ha MaHAATOT.
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128

69

5 ronuHu M 3a

4 roIHY " 3a

YJICHOBH Ha
5 ronuHN K - YJICHOBH Ha YIIpaBeH
OMUCHJATA 138 | 166 11 3a JlupexTo
Jupextopot P P P
- Ip>KaBjaHUH Ha K ..
oMmucHja:
PM -BUCOKO )
obpazoBaHue - IpARJAHHH Ha
- paboTHO Ympasen oxbop:
HCKYCTBO HAJMAIKY | o o 3peaeHa
TeT TOJIMHU KA3HA T - 3aBPIIEHO BUCOKO
BO o0Ornacra Ha B o0Opa3oBaHue
JIOMYBambETO. PCKp oz obnacra Ha
caHKIMja 3a0paHa
- Enen unen 38 BPIICHE TEXHUYKHUTE,
EKCIIepT 3a . . [IPABHUTE UK
P IiejHOCT, IpodecHja P
MPaBHHU Ipaliambha WM JOIKHOCT E€KOHOMCKHUTE HAyKH,
-eKCIepT 3a - AKTHBHO €0 pabOTHO MCKYCTBO
pariama o KOPHCTORSC Ha HaJl TIeT FOIUHU
oOJiacta Ha . oz obnacra Ha
MaKeJOHCKH ja3uK
apXHUTEeKTypara u - 240 xpeaTH BO3JLyXOIJIOBCTBOTO
- €JICH WICH U CO aKTHBHO
criopen EKTC
EKCIIepT 3a U 3ABDIICH M03HABabE Ha
E€KOHOMCKH P AHIIMCKUOT ja3uK
npamana ox VII/1 cremieH Ha
a30BaHU
obnacra Ha o6pazo €
TOMYBAILETO oz obnacra Ha
y ) HH(pOpMaTHKaTa,




Kpurtepunymn
3a u3bop Ha
YJICHOBH

TENICKOMYHHUKALUTE,
MIPaBOTO WM €KOHOMHjaTa
- HajMaJIKy IeT TOANHU
COOJIBETHO pabOTHO
HCKYCTBO U TIOCEOHM
3Haemwa of obnacra
Ha eNIeKTPOHCKHTE
KOMYHUKALHH
- ceprudukar 3a
NO3HABAaE Ha
KOMIIjyTE€PCKH TPOTpaMu
3a KaHIIEJIApUCKO
paboteme

Hupekrop:

- € Ip>KaBjaHUH Ha
Peny6nmka Maxkenonuja;
- BO MOMEHTOT Ha
HUMEHYBaKBETO CO
IPaBOCHIIHA CyACKa
npecy/ia He My € n3pedeHa
Ka3Ha WX MPEKPIIOYHA
caHKITHja 3a0paHa 3a
BpIIEH:E Ha podecuja,
JCJHOCT WIIH JIOJDKHOCT;
- aKTUBHO T'0 KOPHCTH
MaKeJOHCKHOT ja3HK;

- eIlHa TOJIMHA IPeJl JCHOT
Ha 00jaByBameTO HA
JaBHHOT KOHKYPC J1a HE €
BpabOTEH Kaj omeparop;
- IMa CTEKHATH
HajManky 240 xpeauTu
cnopea EKTC unu
3aBpmrex VII/1 cremen
oOpa3oBaHue oJ1 0bacTa
Ha eJICKTPOTEXHUYKUTE
HayKH, nH(pOpPMATHKATA,
MPaBOTO WX
SKOHOMHUjara;

- IMa HajMaJKy TeT
TOJIMHU COOJIBETHO
pabOTHO HCKYCTBO
BO oOyacrta Ha
CJIEKTPOHCKHTE
KOMYHHUKAIHH;

- IOCeyBa eJIeH 0f
CJIeIHMBE Mel'yHapOIHO
NPU3HATH CePTUUKATH
WM yBEPEHHja 3a
AKTHBHO TI03HABAbE HA
QHIVIMCKHOT ja3UK HE
HOCTAap O TIET TOANHH:

- ML O] pelIOT Ha
BpabOTEHUTE BO
AreHmjara uim

BpabOTEHU BO PYTH
NIPaBHU JIALA KOH
BpIIAT ACJHOCT Of

obnacta Ha IUBHITHOTO
BO3/IYXOILJIOBCTBO
OCHOBAHM OJf IpyKaBara
1 BpabOTEHH BO JPYTH
MIPaBHH JHIA

- 1a He OUaar ocyaeH!

co 3a0paHa 3a BpIIEHE

mpodecuja, 1jHOCT
WIIH JOJDKHOCT

Hupekrop:

- € JIp)KaBjaHUH
Ha PermryOnmka
Maxkeonuja;
- BO MOMEHTOT
Ha m300poT co
IPaBOCHIIHA CyACKa
npecyza He My e
U3peUYcHa Ka3Ha MK
MIPEKPIIIOYHA CaHKIINja
3a0paHa 3a BpLICHE Ha
mpodecuja, 1jHOCT
WIIH JOJDKHOCT;

- UMa CTEKHaTH
HajManky 240 kpeautu
cnopen EKTC wmn
3appiieH VII/1
CTeleH of obnacTa Ha
TEeXHUYKUTE,IPAaBHHUTE
WJIN €KOHOMCKHTE
HayKH;

- IMa MUHAMYM IIeT
TOIMHU PabOTHO
HCKYCTBO 0] 00JacTa
Ha IIMBUJIHOTO
Ba3/1yXOIUIOBCTBO U
HajMalKy TPU FOJHHH
paboTHO UCKYCTBO Ha
PaKOBOJTHO MECTO;

- oceyBa elieH
OJ1 CIICITHUBE
Mel'yHapOoIHO
MIPU3HATH
cepTuHUKaTH WIN
YBEpEHHja 3a aKTUBHO
NO3HABaKE Ha
AQHTJIMCKUOT ja3uK HE
rocTap OJ TeT TOJIHU:
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YciaoBu 3a
pa3penryBame

- IoHece
ocTaBKa -
TpajHa WU
NIPUBpPEMEHA
HECHOOHOCT
3a HENpeueHo
BpLICHC HA
¢byHkiMjaTa
TI0/I0JITO Of1
IIECT Mecena
HENPEKUHATO
WJIN CMPT; - €
OCYIICH 3a
W3BPIICHO
KPUBHUYHO JIEIIO0
CO NPaBOCHITHA
CyJcKa Ipecyaa
CO Koja e
U3peyeHa Ka3Ha
3aTBOP Of1
HajMaJIKy LIecT
Mecera 1
- ce CTeKHe
CO YCIIOBH 32
OCTBapyBambe
Ha MpaBo Ha
MeH3uja.

- ce yTBpIH
Jieka HECOBECHO
1 HECTPYYHO
ja BpmIm
¢byHK1Mjara,
BpLIX
3nmoymorpeda
Ha ciyxOeHaTta
nosnoxk0a
WA PaboTH
CIPOTHBHO Ha
3aKOH U JIpyT
TPOIIHC.

Komucwuja:
- Ha HETOBO Oapame,

- HACTaIuIa HeKoja o1
MPEYKUTE 3a YWICHCTBO BO
Komucujara npensuaeHu

BO WICHOT 17 011 0BOj

3aKOH,

- KO € MPaBOCHJIHO
OCYIICH 32 KPUBHYHO IO
3a Koe € Mpe/BHICHA
Ka3Ha 3aTBOP BO TPACHE
TIOJIOJITO O IIECT MECELH
WITH My € H3peucHa MepKa
Ha 6e30eqHOCT 3a0paHa
3a BpIIemke Ha mpodecwuja,
JICJHOCT HMJIH JTOJDKHOCT BO
TPacHe OO0 O IIECT
MecellH,

- aKo HE € BO MOXHOCT Jia

ja U3BpIITyBa JOHKHOCTA

MOBeKe O[] IECT Mecelu
BO KOHTHHYUTET,

- aKO HEOIIPaBAaHO
OTCYCTBYBaJ Ol TPH
cocranouyu Ha Komucujara
€IIHO TI0 IPYTO WIN
BKYITHO OJ IET COCTaHOLIN
3a BpeMe O €1Ha TO/I1Ha,

- aKo ce YTBPIM JeKa
wieHoT Ha Komucujara
BO MOCTAIKaTa 3a
HEroBO UMEHYBAmbE Al
HEBUCTHHUTH TOIaTOLN
VTN TIPOTTYIITHII
Jla U3HEeCe HEeKOU
nH(pOpPMALINH KOH ce
Ba)KHHU 32 HETOBOTO
HUMEHYBabe

Jupexrop:

- Ha HEroBO Oapame,

- QKO HE € BO MOKHOCT J1a

ja M3BpIIYBa JIOJDKHOCTA

MOBeKe OJ] IIECT MECEIN
BO KOHTUHYUTET,

Ypasen oxbop:

Ha HETOBO Oapame,
- BO Clly4aj Ha
CIIPEYCHOCT
Ha BpILICHE HA
¢dyHKIMjaTa opaan
Gosect mooATo 0J1
IIECT MECeLU WIN
CMPT,

- mpudakame Ha
(byHKIMja I
pabora mTo e
HECII0jJINBA CO
HeroBara (QyHKIHja
YWICH Ha YIIPaBHUOT
omoop,

- KO € OCyJIeH
CO NIPaBOCUIIHA
CyJICKa Tpecy/a 3a
KPHUBUYHO N0 Ha
Ka3Ha 3aTBOP BO
Tpaeme MOI0JIT0
OJ1 ILIECT MEeCeLH
WM Mepka 3a0paHa
3a BpIICHE Ha
npodecuja, 1ejHOCT
WK 10JIKHOCT,
CO JICHOT Ha
U3PEKYBABETO
Ha KazHara Win
MepKaTa,

- CTOpHJI IOBpeaa
Ha [IPOIUCUTE
on obnacra Ha
BO3/YXOIZIOBCTBOTO
WK 3710ynoTpeda Ha
(dyHKIHjaTa U
- HEOIIPaB/IaHO
OTCYCTBYBaJ Ha
TPHU CEITHHUIH
SIIHOIIOAPYTO HIIH
IeT CCAHULIN BO
TEKOBHATA TOMHA.

Jupexrop:

- Ha HETOBO Oaparbe,
- BO Clly4aj Ha
CIIPEYCHOCT
3a BpIICHE Ha
¢byHKIM]ja Topanu
GosecT mooATo 011
IIECT MECeLU WIN
CMPT,
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- npudakame Ha QyHKIIM]a
win paboTa mTo €
HECIIOjIMBa CO HETOoBaTa
(dyHKIM]ja HAa TUPEKTOp Ha
AreHIMjaTa COrIacHO CO
4IeHOT 23 071 OBOj 3aKO0H,

- aKO € MPABOCHUITHO
OCY/ICH 332 KPUBHYHO JIEJI0
3a KOe My € U3pedeHa
Ka3Ha 3aTBOp BO Tpacwme
IOI0JITO O IIECT MECEILH
WIN My € U3peUeHa MepKa
Ha Oe30enHOCT 320pana

- mpudakame Ha
(byHKIMja MK
pabora mito ce
HECIIOjJIHBH CO

HeroBara QyHKIHja
Ha JIUPEKTOP,

- KO € OCy/IeH
CO MIPaBOCUIIHA
CyJcKa mpecya 3a
KPHUBUYHO N0 Ha
Ka3Ha 3aTBOP BO
Tpacke OO0
OJ1 ILIECT MEeCeLH
WM Mepka 3a0paHa

puspenmymanie et Ao | 3 bpuine
> npodecuja, 1jHOCT
BO TPaeHe MOJI0NT0 O] W JOIDKHOCT,
HIECT MECEIH, WIN ¢O JICHOT Ha
- aKo ce yTBP/IH JIeKa U3pCKYBAETO
BO IOCTAIKaTa 3a Ha kasHata Wi
HETOBO HMEHYBambE ANl MEpKara 1
HEBHCTHHUTH TTOJIATOIH - HOBpe/ia Ha
WJIH TIPOTTY I THIT TIPOIHCUTE O
112 M3HECE HEKOH obnacra na
HH(OPMAIIHH KOU Ce BO3J[yXOIIJIOBCTBOTO
Ba)XHH 33 HETOBOTO WM 3710yTOTpeba Ha
UMEHYBahe bynxunjara.
2016T-7213 He ce ¢hmnancupa on
000,00 nenapu oynerot (wieH 29 of
oxn byner 3aKoHOT)
BpaboTeHu 7 He ce ¢hunancupa ox
q)]:;:;cc:;cakn 2017 -9.670 3a 2017 roguHa BKYTHO Oyuetot (wi. 12 ox
000 nenapu — 9 MJIaHUPAHU PACXOJH Ce 3aK0HOT)
onoGpeiu on 6 420,000,000
Byuer BpaboTeHH ,000,000 nenapu.
2018 — 10437 W3Bemraj yuire He € He ce nocranuu
000 nenapu o0jaBeH.
MOp. Ha
BpaboTeH! § 3a 2018
Cron
cemymyieceT
Oapama 3a
MOCpeyBame
A BO CTOPOBH, Togumien u3Bemraj He ce nocrannu
AKTHBHOCTHU e/Ha JIMICHIA

3a yIpaBUTel,
OZI3€MEHH Ce
enmHaeceT
JULEHIN
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T'ogumuanor
(uHAHCHCKI
W3BEIITA],
PEBH30PCKHOT
M3BEIITa] U
TOAMIITHHOT
M3BEIITaj 3a paboTa
ce JJocTaByBaar
no Bnanara
Ha PemyOnuka
MaxkenoHuja Ha
o00pyBame

W3zBemraj 1o CoOpanueTo
u ce 00jaByBa Ha BeO
cTpaHa

W3Bemiraj no

Le Cob6panuero

2. Aeenyuume Kaxo peanna nompeoa uiu mooa

Penrybnmuka MakemoHuja Kako Jed Ol TPaH3UIMOHUTE 3E€MjH KOHM
MpeTeHupaaT 3a Bie3 Bo EBporickara yHHja TIOCIETHUBE IBE JCIICHUH CE
CIIpaByBa CO CIIPOBEIyBamke Ha OpojHU pedhOopMH BO TTOBEKE 00JIACTH, HO HAII
uHTEpec ce camo pedopMuUTE BO jaBHA ajAMHUHHUCTpanuja. Exna on menure
Ha pedopMuUTE BO jaBHATa aJMUHHUCTpaldja € Ja ce Ao0ue Mmai, epuKaceH
1 epeKxTuBeH ynpaBeH cucteM. [Ipu Toa, 0cOOEHO 3HAYJHO € 3roJIeMyBambe
Ha JoBepOara Ha rparfaHUTe M MHCTUTYLMHUTE BO (DYHKIMOHHUPAHETO Ha
OpraHUTE Ha yIpaBara, 3aToa HITO JCHEC Taa € Ha MHOTY HUCKO HUBO. Of
OpTaHUTE Ha yIpaBaTa 3aBUCH U TIOTHKHYBaHk¢ HA EKOHOMCKHOT, COIIHjaTHHOT,
na ¥ KyJTYpHHOT pa3BOoj Ha e€IHa 3eMja. 3a Toa Tue Tpeda Ja ce cTpemar
3a JIOCIIEIHO TIOYHMTYBamk€ HA €BPOICKUTE TMPUHIMIM W craHmapad. He e
JI03BOJTHO TIPOOJIEMOT caMo Jia C€ CTaBU BO MPaBHA paMKa u Ja moctou de lege
lata, HanpoTHB MOTpebO € Ja ce mpeB3eMaaT MEPKH U MEXaHU3MH 32 HUBHO
JeNoTBOpHO MMILieMeHTHpame de lege ferenda. 3a ma ce octBapaar oBue
IIEJIN TTIOTPEOHO € J]a ce M3BPIAT MPOMEHH BO OPTaHU3aIlOHATa CTPYKTypa Ha
jaBHaTa aJMHHHUCTpAIFja, a ce MOSTHOCTABAT YIPABHUTE MOCTAIKH, /1a Ce
3ajakHe OJrTOBOPHOCTA Ha M3BPIIUTEINTE, Jla CE MPUMEHYBAAT MPUHIUITHTE
Ha TPAHCMAPEHTHOCT M OTYETHOCT M ci. Kako menm on opraHM3alnOHHUTE
pedopmu Bo Perrybnmka Makenonuja on 2002 ronuna 10 AeHec ce popmupaHu
13 camocTojHM np>kaBHU opraHu u 11 perynaropuu Tena u 20 caMOCTOjHU
OpraHu Ha JAp)KaBHATa yIpaBa.

MeryToa, 0BOj TpeHI HE ja cienu camo PM, TyKy TOj MOTEKHYBa O
AHTIIOCAKCOHCKUTE 3€MjH, a JIeHeC € MpudaTeH oJ] CUTE YNPaBHU CHUCTEMHU.
,ZATeHIn(puKanujaTa‘ € H.CCOMHEHO HOB KOHIICTIT Ha OpTaHU3aIlM]ja Ha jaBHATA
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ynpaga.'” Camo Bo nepuonot ox 1990 mo 2005 ronuHa ce OCHOBaHH TOBEKe
ox 200 perynatopHu areHuuu Bo cBeTOT.!! FiIMeHO, 3a areHIMuTe ce cMeTa
JIeKa IPETCTaByBaaT aMEpUUKH U3yM O]l BpEME Ha rojieMara €eKOHOMCKa Kpu3a
U BOCIIOCTaBYBalb€ Ha IIOJIMTUKA HA JP’KaBEH HHTEPBEHLIMOHU3aM, a BO
EBpona ce npomupyBaar Bo TekoT Ha 90-Te roqunu. Mejara koja npeTxonu
Ha HUBHOTO HACTaHYBam€ € JieKa He3aBUCHHUTE areHIMN MOXaT Ha Hajaobap
HauuH Ja 06e30e1aT ¥ rapaHupaar NpUMeHa Ha CTPYYHO 3HACHE 110 MOeANHU
00JIacTy MpH CIPOBETYBAKETO HA IpyKaBHATA MOJIUTHKA. '?

3a 1a ce OCHOBAAT OBHE areHITMH KITyYHO IIpalllamke € 1a Ce 07Bojat policy
paboTH, KoM OCTaHyBaaT BO HA IJIEKHOCT HA MUHUCTEPCTBATA, O]l CIPOBEYBaHE
Ha TOJUTHKUTE, KOM Tpeba /Ja MOMHHAT BO HAJJIEKHOCT Ha W3BPILIHUTE
areHuuu. Ha Toj HauMH areHUMUTEe HE MPETCTaByBaaT HOBU OPTraHU3AIlMOHU
TBpOpPOU, TYKy HACTaHyBaaT CO OJ[BOjYBam€ OJ OpraHU3alioHaTa CTPYKTypa
Ha MuHHCTepcTBaTa. DopmanHO THE MMaaT caMoO ympaByBauka (M300p Ha
(hyHKIIMOHEpP Ha KOHKYpPC) W (pMHAHCHCKA CaMOCTOJHOCT. BakBu W3BpIIHU
areHIMK JI0 KPajoT Ha BIIAJECHTO Ha KOH3EPBAaTHBIIUTE MMaI0 BKymHO 140.!
Bo oaHOC Ha MOMMHOTO OnpeenyBamhe Ha areHIIMUTE OM HCTaKHAJIE JIeKa Toa
3aBHUCH TpeJ ¢€ 0] HUBHUOT BHUJI, 3aT0A ILITO THE HE CE XOMOTeHa 10jaBa TyKy
Ce pasNuKyBaaT BO OJHOC Ha OJPENCHH KPUTEPUYMH KakKo IITO CE CTaTyCoOT,

10 Musa, Anamarija, Kopri¢, Ivan, op. cit. str. 47-51., Musa, Anamarija, Agencifikacija kao
nova i dodatna centralizacija — HocCe li se Hrvatska ikada mo¢i decentralizirati, Savjetovanje
Instituta za javnu upravu, Lokalna i regionalna samouprava izmedu gospodarske krize i
¢lanstvau EU, 16. 11. 2011., Zagreb, HGK, dostupno na http://www.slideshare.net/ijuzagreb/
anamarija-musa-agencifikacija-kaonova-i-dodatna-centralizacija (posje¢eno 30. 10. 2012.),
Kopri¢, Ivan, Musa, Anamarija, Pulabi¢, Vedran, op. cit. str. 661, prevzemeno od Dr. sc. Edita
Culinovi¢ Here, dr. sc. Antonija Zubovié¢: Upravnosudski nadzor nad nezavisnim regulatornim
agencijama: aktuelnosti u postupcima, Zbornik radova Pravnog fakulteta u Splitu, god. 50,
2/2013., str. 371.- 392, file:///C:/Users/User/Downloads/zb201302 371.pdf

1 Bili¢, Antun, Josipovi¢, Tatjana, Petrovi¢, Sini$a, Independent regulators in the network
industries, u knjizi Regulirengsagenturen im Spannungsfeld von Recht und Okonomie (Hrsg./
eds. BodirogaVukobrat, Nada, Bari¢, Sanja), Verlag Dr. Kova¢, Hamburg, 2012., str. 247. Za
postupak agencifikacije u Republici Hrvatskoj vidjeti vise kod Musa, Anamarija, Kopri¢, Ivan,
op. cit. str. 47-51., gdje isticu da ja taj postupak bio najintenzivniji u vremenskom periodu od
2001. — 2009. godine, dok je 2010. godine doslo do suprotnog trenda, odnosno smanjivanja
broja agencija, §to nazivaju deagencifikacijom, prevzemeno od Dr. sc. Edita Culinovi¢ Herc,
dr. sc. Antonija Zubovi¢: Upravnosudski nadzor nad nezavisnim regulatornim agencijama:
aktuelnosti u postupcima, Zbornik radova Pravnog fakulteta u Splitu, god. 50, 2/2013., str.
371.- 392, file:///C:/Users/User/Downloads/zb201302_371.pdf

12 Branko Smerdel, Nezavisni regulatori [ vladavina prava hrvatska praksa u svijetlu americkog
iskustva, prevzemano od https://www.pravo.unizg.hr/ .../, na 26.08.2014¢g

13 Beuselinck, 2006; Greenwood et al., 2005; Peele, 2004; v. i Musa, 2014), prevzemeno
od Komparativna javna uprava — nastavni materijali Institut za javnu upravu Zagreb, 2015,
https://www.pravo.unizg.hr/ news/14947/KJU%20-%20nastavni%20materijali%20za%20
web.pdf
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(uHaHCHCKATa U OPraHU3aIMOHATA CAMOCTOJHOCT, HAYMHOT Ha OJITOBOPHOCT,
BUJIOT HA JICJHOCTA IITO ja W3BPINYBAaT M CIIOPE] TOA MOXE Jla CE MOJeNaT
BO HEKOJIKY KaTeropuu. BeylHOCT, THEe MOXe J1a ce ce KJIaCH(PHUIIUPaaT KakKo:
HE3aBMCHHU, W3BPIIHA M €KCIepTCKu.'* Jlogeka Ha3MBOT MOXKE 1da Owuje:
arcHIMM, PETYIaTOPHU Tela, jaBHU arcHIMM WM Tapajp>KaBHU OpraHu.
CraHOBHIIITA JICKa OBUE TeJIa CE JIeJT O]l yIIpaBara, Iopajiy TO BPIIAT yIpaBHA
JICJHOCT, C€ C¢ MM03acTalleHH BO TCOPETCKUTE COrieyBama. '

Cornacno eBpomnckara peryinaruBa ((EK) op. 58/2003), crarycor Ha
W3BPIIHUTE arcHIWU € YTBPJCHO JeKa M3BPIIHUTE arcHIWU Ce MOCEOHU
MIPaBHU JIUIIA, HA KOW ONATpe/] UM Ce YTBpPAYyBaaT TPAHUIIUTE U YCIOBHTE 32
JIOBEpyBakbe Ha HAJIC)KHOCTH, OBJIACTYyBamaTa KOW MM CE€ J1aBaar , HAUUHOT
Ha KOHTpoJia HaJx paboTara Ha W3BPIIHUTE AarcHIWW, Kako W HUBHOTO
(buHaHCHpame U OTBOPEHOCT BO paborara.'s

Omna mTo Tpeda /1a ro KOHCTaTupame € JieKa He CeKoja areHIlnja ce cMeTa
3a perymnaropHo Teno. Taka, MocTojaT ope/IeH! YCIOBU KoM Tpeba na oumar
UCIIOJTHETH 32 Jla Ha €/IHA arcHIMja W ce MPU3HAe CTAaTyC Ha PEryJaTropHO
teno. Criopen CTaHn4MK Toa 61 OWIe ClIeIHUBE KApAaKTEePUCTHKH: Ja CTaHyBa
300p 3a IPaBHO JIUIIE CO jaBHU OBJIACTYBaba KOE CE HA0ra HaJ[BOP Ol COCTABOT
Ha Jp)KaBHATa ylpapa, a UMa OBJIACTYBAIE 32 JIOHECYBAE IOJ3aKOHCKH
aKTH U BOJICH-C HA MOCCOHM YIPABHH ITOCTAIKHU U JIEKa IIPOTUB KOHKPETHATA
OJIITyKa Ha peryjaTopHara arcHiyja xainoa He ¢ qo3BojieHa.'’ [leTpoBuK, nak,
ru neMHUpa KaKo CaMOCTOJHM M HE3aBHCHH TEJa CO jaBHH OBJIACTYBamba,
OCHOBaHHM CO 1IeJ1 YPeAyBambe U HaJ[30p HaJl U3BpIIyBambe (JINOepaIru3upaHu)
J€JHOCTH oI omiuT ommrecTBeH uHTepec.'® Perda i Rupe mox moumor Ha

14 1. Kopri¢, Pazvoj i problem agenciskog modela s posebnim osvrtom na nezavisne regulatore,
Agencije u Hrvatskoj: regulacija i privatizacija javnih sluzbi na dZzavnoj, lokalnoj i regionalnoj
razini, Institut za javnu upravu, Zagreb, 2013, str.13

15 3. Vpomresuh, “Ilomoxaj u ysora jaBHUX arcHIMja y HaIIeM mpaBHOM cuctemy”, [IpaBHu
xusot 10/2005, 283-295.

16 Council Regulation (EC) No. 58/2003 of 19 December 2002, laying down the statute
for executive agencies to be entrusted with certain tasks in the management of Community
programmes

17 Stani¢i¢, Frane, Pravna narav regulatornih agencija u Republici Hrvatskoj, Pravo u
gospodarstvu, br. 5., 2012., str. 1359-1360, Bari¢, Sanja, Perda, Dario, Zakonsko uredenje
regulatornih agencija u Republici Hrvatskoj, Informator male stranice, br. 5908., 2010., str.
3., prevzemeno od Dr. sc. Edita Culinovi¢ Herc, dr. sc. Antonija Zubovié: Upravnosudski
nadzor nad nezavisnim reulatornim agencijama: Aktuelnosti u postupcima Zbornik radova
Pravnog fakulteta u Splitu, god. 50, 2/2013., str. 371.- 392 (http://www.pravst.hr/dokumenti/
zbornik/2013108/zb201302_371.pdf na 03.09.2014)

18 Petrovi¢, SiniSa, Pojam i uloga nezavisnih regulatora, Pravo u gospodarstvu, br. 3., 2008.,
str. 465, prevzemeno od Dr. sc. Edita Culinovié Herc, dr. sc. Antonija Zubovi¢: Upravnosudski
nadzor nad nezavisnim reulatornim agencijama: Aktuelnosti u postupcima Zbornik radova
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pEryJaTopHU areHUMM TI'M CMeTaaT OpraHu3alMUTe CO DPA3IMYeH Ha3uB,
CTPYKTYpHO H3[IBOCHHM OJI COCTAaBOT Ha Jp)KaBHaTa ymlpaBa, ydja 3ajada u
MOCTOjaHO M3BPILYBakE HA jABHUTE Pa0OTH HA HAIIMOHAIHO HUBO.'"”

ATeHIHTE Cce CIeUUjan3upaHd W HACOUYCHHW KOH €IHa I, THE Ce
HaJBOP OJ MOJUTUYKHUTE BIIHjaHHU]a, MOGICKCUOWIHA Of APYTUTE OPTaHH,
CO €JHOCTaBHU TPOIIEIYPH BO MOTIIea Ha (PMHAHCHH, KaJap U OpraHHU3allja.
[TonuTHYKUTE MPUIMHH C€ 32 J1a ce 00e30e/11 KOHTHHYUTET ¥ BEPOIOCTOJHOCT
Ha HEKOja TOJIMTHKA WM IOCJe MPECTaHOKOT Ha MaHIaToT. JleMoKparcKkurte
MPUYMHM Ce JIeKa areHIMuTe 00e30e1yBaar MOKBAIUTETHH YCIYTH TOpaIu
cBojaTa e€(h)UKACHOCT, EKOHOMHUYHOCT, CTPYYHOCT W Ha TO] HaYMH BJIMjaaT Ha
jaKkHem¢ Ha JoBepOara Ha rparaHuTe BO BiacTa.”’

[1a Taka, 3a HA3UBOT HAa OBHE OPTaHU [IOCTOjaT MTOBEKE TEPMHUHHU areHIIHH,
KOMHUCHH ¥ clI. He mocTon yTBpjeHa jacHa rpaHMIA MMOMery He3aBHCHUTE/
CaMOCTOJHM JIp>)KaBHU OpraHW, pETYIaTOPHUTE Tela M CaMOCTOJHUTE
opraHu Ha JpkaBHa yrpasa. Ha npumep, Bo PemyOnuka Makenonuja HUTY
3aKOHOZIABEIOT BO IIPAaBHUTE IIPOIKCH CO KOU ce€ eTadiupaar OBHE OpraHH
HE KOPUCTH BOEAHAYEH IMPHCTANl BO IOIIE] HA HUBHUOT HAa3WB, BO JET OJ
IPOIMCHTE € HABEJICHO JIeKa CTaHyBa 300D 3a perysaaTopeH oprat, Bo A€ 1eKa
cTaHyBa 300p 3a CaMOCTOEH OpraH, BO JI€JI JIeKa € HE3aBUCEH OpraH, a BO
MIOBEKETO Off 3aKOHUTE HE CE€ HU HaBEAyBa 3a KaKOB OpraH craHysa 300p. He
MIOCTOjaT HUA YTBPJIEHU KPUTCPUYMH UJIH YCIIOBH 32 KO C€ YTBPyBa MOTpeda
JieKa € HEOXOAHO HUBHO (hopmupame. Jlanu MoxxeOu THe He MpeTcTaByBaaT
caMo IapaseseHa aAMUHHUCTpAIH]ja, Ha BeKe IIOCTOSUYKUTE OPraHy Ha yIIpasa.
W1 He caMo 3aKOHOZABEILOT, TYKy U TEOPETHYapUTE MHOTY PETKO C€ 3ajaraar
3a JieTaliHa aHaIM3a 3a norpedara Ha TOJIKaB OpOj HA HE3aBUCHU OPraHH IITO
WHTECH3MBHO BIIMjae HA XUMIEPIIPOAYKIMja HA JaABHUTE OPTaHHU.

KOMHapaTI/IBHO HOCTOjaT pa3jindHr UCKYCTBA U BO MOMIC] Ha ITPABHOTO
ypeayBamC HA OBUC OpPraHU. Ha IIpuMEp, BO €1 O 36MjI/ITC IMOCTOH MoceOeH
3aKOH BO OJHOC Ha YpCAYBAKBCTO U (bYHKLII/IOHI/IpaH)eTO Ha peryJaTopHUTe TCJia

Pravnog fakulteta u Splitu, god. 50, 2/2013., str. 371.- 392 (http://www.pravst.hr/dokumenti/
zbornik/2013108/zb201302_371.pdf na 03.09.2014)

1 Perda, Dario, Rupe, Doris, Pravno uredenje regulatornih agencija u hrvatskom pravu,
Hrvatska pravna revija, br. 11., 2010., str. 62, prevzemeno od Dr. sc. Edita Culinovi¢ Herc,
dr. sc. Antonija Zubovi¢: Upravnosudski nadzor nad nezavisnim reulatornim agencijama:
Aktuelnosti u postupcima Zbornik radova Pravnog fakulteta u Splitu, god. 50, 2/2013.,
str. 371.- 392 (http://www.pravst.hr/dokumenti/zbornik/2013108/zb201302_371.pdf na
03.09.2014)

20 Anamarija Musa, Dobro upravljanje u hrvatskim regulacijskim agencijama: prema pravnom
okviru, str.110-111, prevzemeno od Agencije u Hrvatskoj, Institut za javnu upravu, Zagreb,
2013;
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(na mp. Penyonuka Cp6Owuja?!, Penyonuka CroBeHHja*’, HO MOCTOjaT M TOJIEM
Opoj 3eMju KaJie OBHE Ipalllamba ce PEryJupaaT co NOCeOHH 3aKOHH, KAKO ILITO
e npumepot co Penybnuka Makenonuja. Bo moceGHHTE 3aKOHU CO KOM ce
OCHOBAaT OBHE OPTraHM ce ypelyBa HUBHHOT CTaTyC, OCHOBHATA HAJICKHOCT,
HAaYMHOT Ha M300pOT Ha WICHOBHUTE, HAYMHOT Ha (UHAacupame. PemyOmuka
CpOuja ox cBoja cTpaHa € KapaKTepUCTHYHA 10 TOa ILITO UMa rnocedeH 3akoH
3a jaBHU areHIUM,” COTIaCHO KOj THE Ce JeJIaT BO TPH IPaBH KaTETOPUH U TOA:
areHIMM KaKo jaBHH CITy>KOU, areHIINH KaKo MOCeOHU OpraHu3aluK ¥ areHIINN
KaKo jaBHHM areHiuu.’* 3a jaBHUTE arcHIMU CTaHyBa 300p Toraml Kora ce
pabotu 3a nmorojem Opoj Ha MpaBHU CyOjeKTH, Urja MpaBHA IPUPOIA U CTATYC
ce perylIMpaHy co 3aKOHOT 3a JaBHU areHuuu. VIMeHo, COrmIacHO OBOj 3aKOH
JaBHa areHuuja e ,,0praHu3alija Koja ce OCHOBA 3a Pa3BOjHH, CTPYYHH WIIH
peryiatopHu paboTH OJ] OIIIT WHTEPEC, TOKOJIKY Pa3BOjHUTE, CTPYUYHHUTE U
perynaropHute paboTu He 6apaar MOCTOjaH U HETIOCPEACH MOJTUTHYKU HAA30p
U JIOKOJIKY jaBHATa areHIiyja MoXke mogo0po u noe(eKTUBHO Ja I'M U3BPIIyBa
071 OpPraHoOT Ha Jp)KaBHA yNpaBa, 0COOEHO aKO BO IEJIOCT UM BO TMOBEKETO
cllydyau MOXKe Jla ce (pMHaHCHpa OJl IIeHaTa Koja ja IulakaaT KOPUCHULIUTE 32
ycnyrara. Ha oBue areHunm Moxke co noceOeH 3aKoH Jla UM ce Aajar jaBHH
OBJIACTYBamWa U Jla UM C€ JOBEpar CIEIHMBE HAJICKHOCTH: Jla JOHECyBaar
MPONKCH 3a M3BPLIYBAKE HA 3aKOHM M JIPYTHW OMIUTH aKTH, MPBOCTENEHO
OJNTy4YyBamb€ BO yIPaBHU MPEIMETH U M3/1aBAF-C HA JABHU MCIIPABU U BOJACHE
Ha eBujeHIMja. Cekoja areHiyja € caMoOCTOjHa BO HEJ3UHOTO OTydyBambe.
Ho, u mokpaj moceOHOTO 3aKOHCKO pelIeHHE 3a areHLUUTe BO CpIICKaTa
IIpaBHA T€OpHja HE IMOCTOM KOHCEH3YC 3a TOa KakBa € MpaBHATa MpHpoja Ha
MMOEIUHNTE areHLINH.>

213akoH 0 jaBHuM areHnujama, Ciyx6enn rmacauk PC 6p. 18/2005 u 81/2005

2Zakon o javnim agencijama, 2002, www.sigmaweb.org/.../Montenegro%20LT4201%20
Seminar%20

23akoH 0 jaBHuM areHndjama, Ciyx6enn rmacauk PC 6p. 18/2005 u 81/2005.

24 A. MapruHoBHh, OpUTHHATHHU HAYyIHH pajl, « [I[paBHa MPUpO/Ia areHIlija y IPaBHOM CHCTEMY
Penyonuke Cpoujen, 391-400. http://scindeks-clanci.ceon.rs/data/pdf/0550-2179/2012/0550-
21791202391 M.pdf

Kana je ped o arernujama kao moce6HnM opranmsanujama, 2009. roguHe MOCTOjao je mecT
TakBHX areHnuja. Ox tor Opoja, ABe areHIHje 0Opa3oBaHe Cy 3aKOHOM O MHHHCTapCTBUMA
u3 2004. ronuue (AreHiMja 3a pa3Boj MHPPACTPYKType JIOKAJIHE camoylpaBe U ATeHIHja
3a CTpaHa yjarama W IMPOMOIIH]Y M3B03a), TOK Cy YETHPH areHIje oOpa3oBaHe MOCCOHNM
3aKOHMMA: ATeHIHWja 3a peruKinaxy (oOpazoBaHa 3akOHOM O IOCTyNamy Ca OTHAJHUM
Marepujama), be3dennocHo-nH(popMaTHBHA areHIyja (06pa3oBaHa 3aKOHOM 0 0e30€AHOCHO-
HH()OPMATHBHO] areHIMj1), AreHiuja 3a eHepreTcky edukacHocT (0OpazoBaHa 3aKOHOM O
eHepreTuny) u PemyOnuuka areHnuja 3a MHPHO peIIaBamke PagHUX cropoBa (oOpa3oBaHa
3aKOHOM O MUPHOM pEINIaBamky PaTHUX CIIOPOBA).

2 Jp Anekcanmgap Maprtunosuh, [IpaBHa mpupoia areHIuja y mpaBHOM cucTeMy (cTp. 391—
400), 36opuuk panosa [Ipasuor dakynrera y HoBom Cany, 2/2012
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3akoHOT 3a jaBHM areHIMU Bo CioBeHHja mpeTcTaByBa lex generalis
3a CUTE CTaTyCHU Ipallamka Ha JaBHUTE areHIMM, HO ¥ MPUYUHUTE, OTHOCHO
yCIIOBUTE KO Tpeba Ja ce UCTIONHAT 3a 1a MoXe J1a ce (hopMHpa HOBA areHIIyja,
Kako IITO ce 00e30e1yBame Ha MOrojeM CTENeH Ha €(UKACHOCT — 0COOEHO
aKo ce caMo(pUHAHCUPAAT, U3/1BOjyBamb€ OJ1 MOJIMTHYKO BIIMjaHHE BO OfIpe/ieHa
00JIaCT M KOra ofipe/ieHa Ha UIEKHOCT He OM MOKEJI0 oA00po J1a ce N3BpIITyBa
OJl OpraH BO COCTaB Ha MUHHUCTEPCTBO. /lofeka, BO PECOpPHUTE 3aKOHH 3a
MOEMHEYHA YIIPaBHA JISJHOCT C€ ype1yBaaT MaTepHjaIHO-IIPABHUTE Mpalllamba
Ha HUBHOTO JeNyBame. 3a Ja MOXKaT Ja OuJIaT HEe3aBHCHU OBHE OPraHU BO
CBOETO paboTeme MMa Ce MpU3HaBa CaMOCTOJHOCT BO M300pOT Ha KaJpuTe,
3a Kou ce Oapa oapereHa CTPYYHOCT BO COO/IBETHA 00JacT, OpraHu3alloHa
1 (UHAHCUCKA CaMOCTOJHOCT, a KOHTpOJIaTa ce€ CHpOBeIyBa OJf CTpaHa Ha
3aKOHOJIAaBHOTO TEJIO, a Ha/l HUBHUTE aKTU Ha4jecTo He € JI03BOJIeHa jkajoa,
TYKy Ty>0a 3a TIOKpEeHYBamh€ Ha yIpaBeH crop.>

Bo PenyOnuka Makenonuja Bo YCTaBOT HE € TUPEKTHO MPEIBUICHO
(dhopMupame Ha areHLIUUTE, HO TOA IO U3BJIEKYBaMe OJ1 OpeaAOUTE BO KOU Ce
ynotrpeOyBa TEPMUHOT jaBHO OBJacTyBame. Ila Taka, Bo YcraBor Ha PM BO
yieH 15 koHKpeHo Bo amaHaMaH X XI Ouzejku co Hero ce 3aMHyBa WICHOT 15,
KaJie e MpeaBuIeHo Jeka: ,,Ce rapaHTHpa MpaBoTO HA Kajda MPOTUB OATYKHU
JIOHECEHHM BO IOCTalKa BO IpB cTemeH npen cyna. I[IpaBoto Ha xanba uimu
JpyT BUJ Ha MpaBHA 3alITUTA IPOTHUB MMOEIUHEYHU IPABHU aKTU IOHECEHHU BO
MOCTAarKa BO IIPB CTETEH MPeJ OPTraH Ha Ip)KaBHATa yIIpaBa WM OpraHu3alyja
U _JIpyr OpraH IITO BPIIM JaBHU OBJACTyBama ce ypeayBa co 3akoH“. Mcro
Taka, 1 BO wieH 50 ox YcTaBoT ce rapaHTUpa Cy/ICKa 3alliTUTa Ha 3aKOHUTOCTA
Ha MOeANHEYHUTE aKTH Ha Ap)KaBHATA yNpaBa U Ha JIPYTUTE HHCTUTYIIMH IIITO
BpIIAT JaBHU OBJAacTyBama. JoJeka 3a MpeKpUIony ONpeAesieH! CO 3aKOH,
CaHKIIMja MOXKE Jla M3pede OpraH Ha Jp’KaBHaTa ymnpaBa WM OpraHu3alifja
U _Jpyr OpraH IITO BPIIU JaBHU OBJIACTyBama. [IpOTHMB KOHEYHa OIIyKa 3a
MIPEKPILIOK CE TapaHTHpa CyACKa 3aIITUTA O] YCIIOBU U MIOCTAIKA YPEIEHU CO
3akoH. CorntacHo wieH 77 HapoaHWOT mpaBOOpaHUTEI T'M MTUTH YCTAaBHHUTE
U 3aKOHCKUTE IpaBa Ha rpalaHuTe KOra UM C€ MOBPEACHM Ofi OPTaHUTE Ha

JpsKaBHATa yIpaBa W O JAPYIW OPraHd W OPraHW3alldd [ITO MMAaTl jaBHU
OBJIIACTyBama.”’

CornacHo wieH 5 o 3aKOHOT 3a OpraHu3aiyja u padoTa Ha OpraHUTe

2 Prof. dr Slobodan DUJIC23, vanredni profesor na Fakultetu za drzavne i evropske studije
u Kranju, Slovenija JAVNE SLUZBE I NEZAVISNA REGULATORNA TIJELA, Moderna
uprava - CASOPIS ZA UPRAVNO-PRAVNU TEORIJU I PRAKSU, novembar, 2010. godine
27Y CT A B HA PEITYBJIMKA MAKEJJOHNJA CO AMAHJIMAHUTE HA YCTABOT
I — XXXII, http://www.slvesnik.com.mk/content/Ustav%20na%20RM%20-%20makedonski
%20-%20FINALEN%202011.pdf
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Ha JpkaBHara ympasa (1) OpranuTe Ha JAp)KaBHaTa ympaBa, MOXKar Ja ce
OCHOBAAaT KaKo MUHUCTEPCTBA, APYTH OpraHy Ha Ip>)KaBHATA yIpaBa v yIpaBHU
opranuzanuu. (2) MuHHcTepcTBaTa c€ OCHOBAAT 3a BpIIEHE HAa (DYHKLIUUTE
Ha JIp)KaBHATa yrnpaBa TpyHHpaHH 10 00JacTH 3a €1€H WIN MOBEKe CPOIHU
ynpaBHH pecopu. (3) pyrure opranu Ha ap)KaBHaTa ympasa CIIOpea BUIOT
Ha OpraHu3alfjara 1 CTeNeHOT Ha CAMOCTOJHOCTA MOJKAT J1a CE OCHOBAAT KaKo
CaMOCTOJHU OpPTraHU Ha Jp)KaBHATa ynpaBa (IUPEKLNHU, areHIIMA U KOMUCUHI
WJIM KaKo OpraHy BO COCTaB Ha MUHHMCTEpCTBaTa (ynpana, 0upo, ciyx0a, apXus,
MHCIIEKTOpaT U Kanetanuja). (4) Opranute BO COCTaB HA MHUHHUCTEpCTBATa
MOJKaT Jja C€ OCHOBAAT 3a BPLIECHE Ha ONPECIICHN YIIPABHU, CTPYYHU U IPYTU
paboTu 071 HaJUIEKHOCT HA MUHUCTEPCTBOTO. COIacHo 4jieH 6 CaMOCTOJHUOT
OpraH Ha Jp)KaBHaTa yrpaBa 3a cBojara pabora oaroBapa Ha Bmangara Ha
Peny6nuka MakeoHHja 1 Ha COOJIBETHOTO MUHHUCTEPCTBO. Jlo/ieka, BO uieH 7
€ MPEABUICHO JIEKAa OPraHNUTE Ha Jp’KaBHATa yIpaBa, OCBEH MUHHUCTEPCTBATA,
MOJKaT J]a C€ OCHOBAAT, yKHHYBaaT U HUBHATA HA/IJIE)KHOCT J1a CE YTBpIyBa CO
3akoH.”® Bo unien 12 ce HaBeeHH ¥ CAMOCTOJHHUTE OpraHu U Toa, Komucujara
32 OIHOCH CO BEPCKHTE 3a€THHUIIM U PEIMTHO3HU TPYIU; ATEHIUja 3a MiIaIu
U CIOPT; AreHIMjara 3a HCEJICHUINTBO; ATEHIMjaTa 3a UHPOpPMalUu MU
AreHnnyjara 3a XpaHa ¥ BeTepuHapcTBO Ha PenyOnuka Makenonuja.

Cemnax ¥ MOKpaj apryMeHTUTE KOU O/IaT BO MPHJIOT Ha (POPMHUPAHETO HA
OBHE HE3aBUCHH OPTaHH, CETIaK U 33 TEOPETHYAPHTE, U 33 IPAKTUIAPHUTE U 32
MOITMPOKATA JABHOCT OCTaHyBa OTBOPEHO MPAIAKkETO JaH MOCTOCHETO Ha
OBHE OpraHu € morpeda Wi ,,Mo/a‘ BO HOBUOT CHCTEM Ha OpraHu3alja Ha
jaBHara ympasa? OBa mpIiame ce JOJDKA Ha (DAKTOT MITO M TOKPaj TPEHIIOT
Ha IOpacToT Ha OpPOjOT HAa HE3aBUCHHTE TeJIa, CEYIITE TTOCOTOjaT HEjaCHOTHH
Y HEMPEUM3HOCTH OKOJIKYy HAa3WBOT HAa OBHE OpraHH, HHBHATa IMOJOXO0a BO
CHCTEMOT Ha mojenda Ha BjacTa, OTBOPEHOCTAa M TPAHCIAPEHTHOCTa Ha
BHCHHATA ¥ TPOUICHETO Ha (PMHAHCHCKHUTE CPEACTBA CO KOW pacIioiaraar,
Kako M HAaYMHOT Ha HUBHATa OJTOBOPHOCT, (pMHAHCHCKaTa W E€KOHOMCKaTa
OTIPaBIAHOCT HA eTa0IUPamETO HAa OBUE OPTaHH.

3akiy4ok

dakr e aeka opraHusanyjara U (QYHKIHOHHPAHETO HAa HE3aBUCHUTE
OpraHu/areHIIMUTE € OCOOCHO 3HauyajHa M aKTyellHa TeMa, Koja 0COOCHO T'H
TAHTUpaa MHCTUTYIMH U KOPUCHHUIIUTE HA YCIYTHTE O]l OMNIUT MHTEpPEC U

2 3AKOH 3A OPTAHU3AILIJA 1 PABOTA HA OPTAHUTE HA IPPKABHATA YIIPABA
“Cu. BecHuk Ha P Makenonuja” 6p.58/2000 ox 21.07.2000 roguna
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UMaaa 3Ha4aeH MNpPUIOHEC BO EKOHOMCKHOT pa3B0Oj Ha €IHO OIMIITECTBO.
OBa e TpeHAa KOj T'M Clelu He CaMO pa3BUEHHUTE 3€MjH, TYKy ce€ IMOBEKe ce
MHTEH3MBHpa HUBHUOT Pa3Boj BO 3eMjUTe O/ TpaH3MLIKja. Perynatopaure Tena
HE PeTCTaByBaaT XOMOTEHH Tejla, HAIIPOTHUB THE Ce Pa3JIKyBaaT nomery cede
110 CBOJOT HA3MB, JIEJHOCTA ILTO ja U3BPIIYBaaT U ci. Bo ogHOC cTarycoT Ha
perynaropHure Tena, ocobeHo Bo Penybnuka Makenonuja ocranyBaaT OpojHU
OTBOPEHH Ipalama U JUJIEMH, KOU TPEJ ce ce OJHEeCyBaaT Ha Mojoxoara Ha
OBHE OpPIraHu BO CUCTEMOT Ha 1ojiesi0a Ha BJIacTa, MOJTUTHYKATa OJrOBOPHOCT
Ha OBHE OpPTraHu, HAYMHOT M IEJIMCXOJHOCTAa Ha KOPUCTEHETO Ha MApUYHUTE
CpeACTBa CO KOU pacrojaraar, a 0CoOEHO TPaHCIAPEHTHOCTAa Ha HHUBHOTO
paboTeme, OMHOCHO JJaJii TparaHuTe, MOIIMPOKaTa jJaBHOCT CE 3alI03HAEHU CO
edexTuTe 071 paboTEeHETO U MOCTOCHETO HAa OBHE OPraHU WIM MaK HCTUTE
MIOCTOjaT KakKo MapalieHa aIMuHUCTpanuja’?

Bo oaHoc Ha HAaYMHOT HA OCHOBaWkE€ HA MHCTUTYLMUTE HAa JaBHUOT
CEKTOp, HeMa BoeIHaYeH npuctan. ViMeHo ae o1 MHCTUTYLIMUTE Ha JaABHUOT
CEKOT TpOM3JIeTryBaaT NUPEKTHO off YcTaBOT Ha Pemybnmuka Makenonuja, a
HCTUTE TTOHATaMy ce A0ypeaeHu co moceOnu 3akoHu (Cobpanue Ha PemyOnuka
M,akenonuja, Brnana na Pery6nuka Makenonuja, [Ipercenaren na Pemy6nuka
Makenonuja, Haponen npaBoOpanuten Ha Pemy6nuka Makenonuja, Haponna
Oanka Ha PemyOmmka Makenonnja, JaBHO 0OBMHHUTEICTBO Ha PermyOmumka
MakeznoHnuja u ap.), MUHUCTEPCTBATa, OPraHUTE BO COCTaB HA MUHUCTEPCTBATA,
Kako M CaMOCTOJHHTE OpraHM Ha JIp>KaBHATa ympaBa c€ BOCIOCTABEHH CO
3aKoHOT 3a opraHu3anyja U padoTa Ha OpraHUTE Ha Jp’KaBHATa yIpasa, a
JaBHUTE yCTAaHOBH U JaBHUTE MPETIPHjaTH]ja COTTIAaCHO 3aKOHOT 3a yCTAaHOBUTE,
OJTHOCHO 3aKOHOT 3a jaBHUTE NpeTnpujaruja. ['omeM e 6pojoT Ha HHCTUTYIIUN
KOM C€ OCHOBAHHU CO MOCEOHH 3aKOHHU.

Bo onmHOC Ha mpamamTo BO KOja 00JIaCT C€ OCHOBAT areHIUUTE, CTABOT
Ha aBTOPHUTE € JeKa THE MOXKaT J1a Ce€ OCHOBaaT 3a pPa3BOjHHU, CTPYYHH,
KOHTPOJIHU | peryiaropuu AejHoctu. OHa MTO 0OCTaHyBa AUCKYTAOWIIHO € BO
KOj MOMEHT WJIM Kora Tpeba Jla ce O/UTy4H JieKa HAaBUCTUHA MOCTOU MOTpeda
3a (hopMUpame Ha €/IeH He3aBUCEH OpraH, Kora 3HaeMe JIeka U OpraHuTe Ha
NpKaBHaTa yripasa. Jlanu erabnupame Ha BAKOB OpraH HE MPETCTaByBa CaMoO
,MOJIa“‘ TOKOJIKY MTPETXO/IHO HE € HallpaBeHa aHaIM3a 32 HUBHATa (PUHAHCHCKA
M €KOHOMCKA IEJIUCXOIHOCT?

OBue mpariama 3acily’KyBaaT OJroBOp, KOj MOXE Jia ce€ Jaje MpeKy
JieTajiHa aHajiu3a Ha MPUYMHHUTE MOpaJXd KOM UCTHTE C€ OCHOBAaHHM M KOj ja
BpILEJI HUBHATA JEJHOCT Iped MCTUTE na Ounar GpopMupaHu, aHadu3a Ha
TOJIMIIIHUTE U3BEIITau Ha pabOTEeHETO Ha OBUE TeJa 3a Jja c€ BUJU OeHe(pUTOT
0/l HUBHOTO paboTeme BO MpaKcara, Kako 1 Jja C€ UCIHUTA JaBHOTO MUCIICHE 3a
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3a10BOJICTBOTO O pa60TaTa Ha OBHUC OpraHu.

3apanu BoenHaYyBamke Ha TpaBHATa IMPAKTHKA M MOXHOCTA Jla Ce
pasrpaHHyar peryJaTopHUTE Teia O JAPYTHTe Ip)KaBHH, MapaapiKaBHU
OpraHu, OpraHHUTE Ha JIp)KaBHATA yIIpaBa, JABHUTE CITy>KOU (JaBHUTE YCTAaHOBU
W TIpeTnpujarrja) U AKIMOHEPCKU JPYIITBA BO JAp’KaBHATA COICTEBEHOCT,
noTpeOHo e Bo PenyOnrika MakenoHuja 1a ce JOHeCe €/IeH 3aKOH 32 OCHOBAbE
u pabota Ha Perynmaropuute opranu. Co oBa HOBO MIIHO 3aKOHCKO pPEIICHUE
Ou ce yHu(UIIUpae opeIeHN 3aeTHIYKY MPUHIIAITN U CTAHAAP/IN BO TTOTIIE
Ha OpraHu3anyoHara W (YHKIHMOHAJTHATA TOCTaBEHOCT HAa OBHME OPraHH,
(uHaHCHCKaTa HE3aBHCHOCT, HAYMHOT Ha TIOCTAIyBamke W KOHTPOJIA, a KOM
Ce 3aeIHUYKH 32 CHTE PETyJaTOpHU opranu. MiMeHo, Ou ce BOEIHAYMI M
HUBHHOT IIPABEH CTATYC, KOj CETa € PEeryJIMpaH BO IECETUHA W MOBEKE 3aKOHU
CO KOM C€ OCHOBAaT oBHE Tesa. Ha Toj HauWH Ke ce conpe UMIPOBH3aIHjaTa
npu hopmupameTo Ha areHIuuuTe, ad hoc ommydyBameTo 3a morpebdara 3a
OCHOBamb€ Ha HE3aBHCEH OPTaH KO€ HaueCTO 3aBUCH O] TIOJIMTUYKATA BONja, U
CeKaKo OM MPUIOHETIO J1a ce 3ajakHe (PMHAHCHCKATa KOHTPOJIa Ha/l HE3aBUCHUTE
OpTaHU | J]a C€ HAIpaBU BOCJAHAYCH IPUCTAIl TIPU OTIPEIeITyBakbe Ha IJIATUTE
Ha BpaOOTeHHUTE BO HezaBUCHUTE opraHu. MiMeno, Bo CpbOuja, CroBeHuja u
XpBarcka Beke MOCTOjaT 3aKOHCKH PEelIeHrja CO KOM Ce YTBPyBaaT TUIATHTE
BO JaBHHOT CEKTOP.
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AGENCIES — NECESSITY OR FASHION?

Abstract : If one observes the Republic of Macedonia in the period from
2000 to 2018, he/she will notice that more than 50 autonomous state authorities
have been founded in the respective years. These authorities can be divided in
three groups: independent administrative authorities, independent authorities
(which are not deemed as administrative) and regulatory authorities or bodies.
In that sense, we are referring to a rather heterogeneous category. These
authorities are usually founded by the Parliament, with a simple-majority Act
where it stipulated that they take over the governmental (or state) powers
and responsibilities in certain areas. As such, these authorities are completely
self-governing and structurally set aside from the legislative, judicial and
the executive branch of power. Thus, the primary target of this article is to
determine these authorities’ position in the system of separation of powers,
which would then enable us to draw conclusions why they are founded the way
they are or, in other words, what is the reason for their hyperproduction? Are
these authorities a necessity (bearing in mind the benefits from their existence)
or is their formation in the Republic of Macedonia merely fashion? The
essential dilemma in this respect is what is the basis for the creation if these
authorities? Are there any specific rules and criteria which the state bears in
mind when deciding to build such a body, or is it an ad hoc decision? Can it
be determined what financial repercussions they impose and if it is possible to
control the effectiveness of their work? Having all of this in mind, our thesis
is that there is a need for a new legal act in the Republic of Macedonia, one
where the standards and principles for creating independent authorities will
be systematically provided, creating a formal basis that has to be respected
in each individual case. Aside from that, the new legal act would provide the

*  Penosen npodecop Ha IlpaBanor daxyarer ,,Jycrunujan [Ipsu™ Ckonje, YHUBep3uTeT
,»CB. Kupnin u Meroanj*

** Bonpener npodecop Ha Ekonomcknor naetutyT Bo Ckonje, Yausepsurer ,,CB. Kupnr u
Mertomuj*

***BoupeneH npodecop Ha [IpaBuuot dakynrer ,,Jycrununjan [Ipsu* Cxonje, YHuBep3uTeT
,»CB. Kupnin u Meroanj*
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general rules (lex specialis) for these institutions, especially the ones which
are related to the status of their employees, the liability and responsibility, the
salaries etc. Respectively, this new legal act would have two consequences.
Firstly, it would rationalize the foundation of independent authorities (each
one of them would be created upon it is determined that there is a need for
that on the basis of legal provisions) and secondly, they will be regulated in
an unified manner, so that their competences do not overlap. The research
on which this article is based upon is conducted by using the historical, the
comparative and the analytical method.

Key words: regulatory authorities, independent authorities, state
administration, public administration, agencies
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MEDICAL TOURISM - LEGAL AND ETHICAL ASPECTS!
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Abstract: According to the definiton given by the World Health
Organization, healthis “a state of complete physical, mental and social well-being
and not merely the absence of disease or infirmity”. This very broad definition makes
very few of us felling completely healthy today. On the other hand, scientific progress
alongside continuous media placement of unbelievable life stories, created an illusion
that any condition can be cured.This resulted in a large number of individuals for
whom there is no limit in finding possible solutions for their medical problems. Reasons
for going abroad can be different due to various circumstances, so several types of
medical tourism can be discussed.First of all, the reason can be the fact that some
medical proceedings are prohibited in one country, so individuals are forced to seck
assistance from those countries which do not recognize such a prohibition. In addition,
it is also possible that some medical proceedings are prohibited in the country from
which an individual is coming from and also in the country where the individual seeks
help, providing that the consequences of the violation of the prohibition are milder in
the second country. Contrary to the above stated, certain medical treatments can be
allowed in both countries, but with differences. The differences may exist in the quality
of service, availability or in the shorter waiting list. Nevertheless, the object of authors’
interest is the first situation, or more precisely the situation in which individuals go
to a country with the aim of avoiding the prohibition known by domestic legislation.
Usually those are the cases related to assisted reproduction,termination of pregnancy,
euthanasia and assisted suicide andas such they are given special attention in article.

Keywords: medical tourism, traveling abroad, assisted reproduction,termination
of pregnancy, euthanasia, assisted suicide

1. Introduction

*  Associate Professor, University of Novi Sad, Faculty of Law Novi Sad, jvidic@pf.uns.ac.rs
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Medical tourism refers to patients who are nationals and residents of one state,
but travel to another state in order to undergo certain medical procedures.? Although
the use of the term “tourism” is a common phrase when describing a trip aimed
at obtaining certain medical services, it has little to do with true tourism, since
tourism refers to traveling for pleasure, entertainment or vacation, while it can
hardly be said that the travel of patients is a pleasant occasion.’

The reasons why people seek medical treatment abroad can be different.
Firstly, it could be about the need for techniques that are not allowed in the home
country. Secondly, it is not a rare situation, that the same procedure abroad is much
cheaper. Finally, it is possible that patients need some techniques from abroad which
their home land does not prohibit, but simply lacks technical conditions for their
performance.

The possibility of going abroad, in order to circumvent the restrictive solutions
of domestic legislation, may lead to the adoption of even more restrictive legislation.*
In other words, knowing that patients can seek for help abroad, countries
are able to nurture and even insist on solutions that greatly limit the number
of medical procedures in question. However,the question is what kind of a
message the state sends by this kind of action and whether the countries are
truly loyal to the interests they want to protect by forbidding certain actions
only on their own territory.°This is especially the case when the reasons for
going abroadare to undergo some of the techniques of medical assisted reproduction,
or to perform an abortion or euthanasia and assisted suicide.

2. Reproductive tourism

Traveling abroad, motivated by any of the reasons above, poses different
dilemmas. It seems, however, that most of those who travel abroad are trying to
circumvent prohibitions of domestic law.® In this regard, in the area of assisted
reproduction, in theory we find the term ‘“cross-border reproductive health
care”, which denotes the departure of patients abroad who are faced with the

2 1. G. Cohen, ,,Circumvention tourism*,Cornell Law Review, No0.97,2012,1311.

3 W. Van Hoof, G. Pennings, ,,Cross Border—Reproductive Care around the World: Recent
Controversies®, Medical Tourism and Transnational Health Care (eds. D.Botterill, G.Pennings
and T. Mainil), Palgrave Macmillan, 2013, 98-100).

4 R.F. Storrow, ,,The pluralism problem in cross-border reproductive care”, Human
Reproduction,Vol.25, No.12, 2010, 2941.

® 1. Glenn Cohen, Patients with Passports: Medical Tourism, Law, and Ethics, Oxford
University Press, Oxford — New York, 2014, 394-395.

¢ In this regard, in theory it is also used the term ,,circumvention tourism®. Seel. G. Cohen
(2012),1312.
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problem of infertility in order for a particular reproduction technique to be
performed.”

Namely, certain countries do not allow some of the medically assisted
reproduction techniques such as the use of donated reproductive cells or, in
particular, the use of genetic material by anonymous donors. For example, in
Italy, no changes have been made yet, although their Constitutional Court has
declared unconstitutional provisions prohibiting heterologous reproduction.®
Consequently, a large number of couples seek help at clinics in Spain, while a
large number of German citizens go to the Czech Republic for fertilization with
donated egg cells®, since the German law only allows the use of donated sperm,
but not of donated eggs.*°

After Sweden, which abandoned the donor anonymity rule in 1984, there
is an increasing number of countries, such as the UK, Norway and Germany,
that did the same.**As a result, there has been a decline in the number of potential
donors in those countries. This change led to a large number of patients who
travel abroad in order to use the donated genetic material of anonymous donors.
In the Republic of Serbia, the Law on Biomedically Assisted Fertilization'
regulates this area.This Act, like the previous one, allows the possibility of
using donated genetic material, guaranteeing the donors anonymity. However,
the implementation of these procedures has not yet been initiated, as there are
still no bylaws that would regulate these procedures. As a consequence, a large
number of patients from Serbia are going abroad, in most cases to the Czech
Republic or to Slovenia.

Furthermore, with the use of preimplantation diagnostics techniques, it

7 Ibid., 98.

8 1. Riezzo, M. Neri, S. Bello, C. Pomara, E. Turillazzi, “Italian law on medically assisted
reproduction: do women’s autonomy and health matter?”, BMC Womens HealthVol.16,
No.44, 2016, available at: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4958410/
pdf/12905 2016_Article_324.pdf, 10.8.2018.

° F. Shenfield, J. de Mouzon, G. Pennings, A.P. Ferraretti, A. Nyboe Andersen, G. de
Wert, V. Goossens,,,Cross border reproductive care in six European countries®, Human
Reproduction,Vol. 25, No. 6, 2010, 1361-1368.

1 See Art.l] of The GermanEmbryoProtectionAct (Gesetz zum Schutz von
Embryonen (Embryonenschutzgesetz - ESchG), https://www.gesetze-im-internet.de/eschg/
BJNR027460990.html, 7.7.2018.)

1 In 2017, Germany passed a law, which came into force on 1.7.2018. This Law regulates
children’s righttoknow their origins in case of heterologous fertilization. Namely, this law
stipulates that donors must not be anonymous and that children after the age of 16 have the
right to know the donor’s identity.

2 The Law on Biomedically Assisted Fertilization, Official Gazette, No. 40/2017, 113/2017
—another law.
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became possible to determine the gender of the child before implantation of
the embryo. However, in most cases, countries prohibit embryo diagnosis with
the sole aim of determining the sex of an unborn baby without the existence
of serious medical indications that call for it. However, there are countries
that allow this procedure and attract a significant number of those who see
themselves fit as parents only of children of a particular sex.*®

However, what has lately drawn the most attention of both theory and
practice is the problem of cross-border surrogacy.*Today, most countries
prohibit any form of surrogacy, particularly the commercial one, so there are
a large number of those who travel to the countries where this procedure is
allowed or at least not explicitly prohibited.*

It is a procedure that, unlike other types of assisted reproduction, can be
detected easily, since the procedure implies the birth of a child abroad, a child
whose intended parents want to bring to their home country which prohibits
surrogacy. In other cases of cross-border assisted reproduction techniques, it is
difficult to reveal it. For example, it is hard to determine whether the donated
material was used during fertilization or whether pre-implantation diagnostics
was performed prior to the implantation of the embryo, since the whole
procedure takes place and ends abroad, while the child is born in the country
the patients come from.

It is not uncommon that in the case of cross-border surrogacy, the
countries that the intended parents come from do not recognize the relationship
between the child and the intended parents, applying their rule according to
which the mother of a child is the woman who gave birth to it. On the other
hand, according to the legislation of the state where the child was born, or from

13 One private clinic in Macedonia offers to patients a possibility to carry out the PGD
procedure in order to find out the sex of the futurechild. See https://www.whereivf.com/ivf-
clinics/newborn-clinic-ivf-egg-donation-center/, 10.6.2018.

4 Surrogacy is a procedure in which a woman agrees to carry the pregnancy to due term,with
the intention of giving the child to a couple (hereinafter: intended parents) who ordered her
pregnancy. See: I. Koauek Cranuh, ,,buomenunuHcku nornoMorHyto 3adehe u poheme
nerera: Cyporar MaTepHHCTBO y YIIOPEIHOM eBpoIickoM mpaBy u Cpouju‘, Cmarnosnuwmso,
1/2013, 2. (G.Kovacek Stani¢, ,,Biomedically Assisted Reproduction and Childbirth:
Surrogacy in Comparative European Law and in Serbia”, StanovnistvoNo. 1, 2013, 2.) In the
process of cross-border surrogacy, the intended parents, who come from a country where the
surrogacy is banned (or where the costs of this procedure are high), hire a surrogate mother in
the country that allows this procedure.

5 Tt is interesting to note that currently the surrogacy in Serbia is prohibited by the Law on
Biomedically Assisted Fertilization, but that the Draft of the Civil Code of Serbia introduces
the possibility of surrogacy. See art.272-2281 of The Draft of the Civil Code of Serbia,
Government of the Republic of Serbia, Commission for the Preparation of the Civil Code,
Belgrade, May 29, 2015; https://www.mpravde.gov.rs/files/NACRT.pdf, 18.7.2018.
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where the surrogate mother originates, the intended parents are the only ones
who are considered as parents, and the surrogate mother cannot obtain the status
of a parent. In this paradoxical situation, children are not recognized neither
by the country where they are born nor by the state from which the intended
parents originate'®, which leads to a situation in which children are often left
without citizenship for several months or even years. Speaking of children
born via surrogacy, whose right to acquire citizenship was denied, the author Storow
said that France repudiated over 400 such requests by its citizens each year. A French
lawyer described such conduct as reintroduction of the difference among children
and the introduction of categories of legitimate and illegitimate children, which was
abandoned by the French legal system long time ago."

Apart from the damage done to children in this way, the other problem of
cross-border surrogacy is also the possibility of corruption, that is, the treatment
of people as a commodity and the problem of exploitation of women who are
often forced to be a surrogate mother in order to provide for their own families.

The main question is what exactly has motivated the legislator to
introduce a ban on surrogacy. Namely, if the state seeks to prevent the abuse
or exploitation of the surrogate, the question arises whether the state is obliged
to try to prevent such exploitation anywhere, that is to ban its citizens from
participating in the surrogacy procedure anywhere.

States are free to decide independently about surrogacy, but they usually
limit the validity of their rules only in their own territory. In practice, there are
rare cases of states that have introduced legal solutions that prohibit domestic
citizens to undergo certain MAR procedures in both their own and any other
country. However examples proving the opposite existIn 2010, Turkey
introduced the criminal act of fertilization through donated genetic material,
regardless of where the fertilization process was performed. A woman who
undergoes such a procedure is confronted with a possibility of one- to three-
year prison sentence.’® In addition to Turkey, two Australian countries have also
introduced commercial surrogacy as a criminal offense, so citizens who violate this
ban, risk being sentenced to up to two years in prison and a fine of over $ 250,000.

On the other hand, the question is whether it is necessary (and if it is possible
and how) to stop the cross-border surrogacy completely or if it is necessary to prohibit

6 U. R. Smerdon, “Birth registration and citizenship rights of surrogate babies born in India”,
Contemporary South Asia, Vol. 20,No. 3, 2012, 341.

7 R. F. Storrow, “The Phantom Children of the Republic”: International Surrogacy and the
New lllegitimacy, American University Journal of Gender Social Policy and LawVol.20, No.
3,2012, 564-566.

8 Gozde Zorlu, ,Overseas artificial insemination outlawed in Turkey*, BioNews No.550,
2010, https://www.bionews.org.uk/page_92235
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it only in certain cases. It seems that if the state limits its law only within its borders,
it sends a clear message that a certain procedure is undesirable, but that the ban
can easily be circumvented by going abroad with an adequate amount of money. In
addition to this, there are many couples (primarily from France and Germany) who got
a child through a surrogacy process in the countries where this procedure is allowed
(Ukraine and until recently India), and then brought the child to the country they come
from. Although there is information about the vast number of such couples’ requests
of which were denied, eventually these cases ended up in courts, and based on the
principle of “best interests of the child” the final epilogue of those cases were always
in favor of the intended parents. In 2017, the French Supreme Court issued a judgment
seeking to resolve future cross-border surrogacy cases and predicted three steps that
future parents must take before being granted the status of parents.’* Although this
procedure requires time and money, it still provides the opportunity for success.
In other words, not only that France did not extend the validity of its legislation,
but quite contrary, it provided the mechanism by which the surrogacy procedure
carried out abroad could be validated. This actually relativizes the ban on surrogacy
that the French law knows. This one and all other similar judgments are motivated by
the interests of children born in this way, that is, by the need to protect their rights.

Until recently, in the area of surrogacy, India was the main destination for the
intended parents, since the costs of this procedure were far smaller than, for example,
in some US states that also allow for surrogacy. At the same time, this practice has
provoked serious controversy and disgrace, given the conditions in which the surrogacy
process takes place. Several documentary films showed the hospitals in which this
procedure was performed and in which the surrogates were often living during the
entire nine months of their pregnancy. In most cases the intended parents were couples
from Europe and the USA. The surrogate mothers did not hide the fact they endured
their role very hard and constantly repeated that they were motivated only by money
which would help them provide home or schooling for their children.? Due to a large
number of cases in which the procedure of recognizing parental relationship
between intended parents and children was significantly complicated and lasted
for several months, the Supreme Court of India decided in 2015 to ban the practice of
surrogacy for couples coming from abroad. After that decision, as one of the remaining
destinations for many couples seeking for surrogate mothers, Ukraine appears as a sole
destination in Europe, where the position of women seems to be nevertheless better.

19 See more about this decision: https://www.iflg.net/french-foreign-surrogacy-parentage/,
17.5.2018.

20 The average amount that a surrogate mother received was about $ 6,000, which they claimed
is amount hardly reachable for the people in their country.

(Wombs for Rent in India (RT Documentary), https://www.youtube.com/watch?v=
PSXZSdMmRdg,18.8.2018.)
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3. Travel for Abortion

The issue of abortion raises a question that has always had an important place
in sociological and ethical, as well as in legal debates, and about which there are
no reconciled opinions today. Regarding this power of family planning aimed at
preventing births,two movements emerged in the world: “pro-choice”, which permits
legalization of abortion and “pro-life”, which views abortion negatively.?* Therefore,
laws and regulations governing abortion, differ among countries. Viewed within
the European legal framework, they range from widely opened possibility to
terminate pregnancy on a pregnant woman’s demand, through its legalization
in precisely determined instances to absolute forbiddance of abortion except in
cases when a pregnant woman'’s life is threatened.

Although a legal regime of abortion in every established government is
conditioned by various circumstances, such as tradition, religion, and its specific
social-political situation, it is liberal in most modern legislations.? Therefore, in the
great majority of European countries, abortion on demand can be performed during
the first 12 weeks of pregnancy, which is allowed in France, Belgium, Italy (during
the first 90 days of pregnancy), Norway, Denmark, Finland, Germany, Austria (during
the first trimester of pregnancy), Switzerland, Bulgaria, Hungary, Czech Republic,
Russia, Armenia and Ukraine. At the same time, only in several countries, such as
Belgium, Italy, Finland, Switzerland and Hungary, it is conditioned by more or less
restrictive reasons even in the above-mentioned initial weeks of pregnancy. A small
number of countries, such as Serbia, Slovenia, Macedonia, Croatia, Montenegro and
Portugal, have a shorter time limit enabling abortion on demand without stating a
reason for such a decision and it is 10 weeks of pregnancy. In certain legislations, such
as Spanish, a woman can request an abortion up to the 14 week, while the most liberal
solutions are accepted in Sweden, where abortion on demand without indications is
possible during the first 18 weeks, as well as Netherlands and Great Britain, where
abortion on the request of the woman is allowed up to the 24 week, and in the last-
mentioned legislation, only if certain indications are present.

The liberality of the legal regime of abortion within the European legal
framework is additionally supported by the fact that the majority of contemporary
legislations do not determine the upper limit of pregnancy duration when it is allowed
to legally terminate it. The countries where the upper limit is not stipulated include

2 See I'. Kosauek-Cranuh, Ilopoouuno npaso, Hosu Can, 2014, 45. (G. Kovacek-Stanic,
Family law, Novi Sad, 2014, 45).

22 About criteriums for liberality in regulating abortion, see more: I. Kopauek-Craunuh,
»Kpatepujymu 3a JIHOEpaTHOCT y peryiaucamy NpeKuaa TpyaHohe®, 30opHuk paodosa
Ipasnoe chaxynmema y Hosom Caody, op. 1-3/1995, 163-173 (G. Kovacek-Stanic, ,,Criteriums
for liberality in regulating abortion®, Collected Papers of the Faculty of Law in Novi Sad, No.
1-3, 1995, 163-173).
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France, Belgium, Italy, Norway, Denmark, Austria, Switzerland, Bulgaria, Hungary,
Russia, Sweden, the Netherlands, Great Britain, Serbia, Croatia, Slovenia, Macedonia
and Portugal.

Time limits regarding the possibility of abortion exist only in several European
countries, such as Germany, Spain, Armenia and Ukraine, where itis allowed up to 22
weeks, the Czech Republic and Finland, where abortion is possible through 24 weeks
of pregnancy, as well as Montenegro, where it is possible up to 32 weeks of gestational
age.

Regardless of whether there are time limits for termination of pregnancy,
the legal status of abortion after the specified period of time during which it
can be performed on demand, in all above-mentioned European legislations,

2 Regarding legislations which allow abortion on demand up to 12, 14, 18 or 24 weeks of
pregnancy, seeArt. 1.2212-1 and Art. L2213-1 Code de la santé publique, Version consolidée
au 31 aolt 2018 (Public Health Law of France). https://www.legifrance.gouv.fr/affichCode.
do?cidTexte=LEGITEXT000006072665, 15.07.2018.,

Art. 350 Code Penal Belge (Criminal Code of the Kingdom of Belgium), Attp://www.ejustice.
Just.fgov.be/cgi loi/loi_al.pl?language=fr&cal-ler=list&cn=1867060801 &la=f&fromtab
=loi#LNK0092, 27.07. 2018., Art. 4 and Art. 6-7 Legge 22 maggio 1978, n. 194, Norme
per la tutela sociale della maternita’ e sull’interruzione volontaria della gravidanza (Law No.
194/1978 — provisions on social maternity protection and willful abortion in Italy), http://
www.salute.gov.it/imgs/C 17 normativa_845_allegato.pdf, 27.07.2018., § 2 and § 10 Lov
om svangerskapsavbrudd [abortloven], LOV-1975-06-13-50 (Abortion Law Norway),https://
lovdata.no/dokument/NL/lov/1975-06-13-50, 25.07.2018., § 92 - § 94 Sundhedsloven, LBK
nr. 1202 af 14/11/2014 (Health Law of Denmark), https://www.retsinformation.dk/Forms/
RO710.aspx?id=19987 I #ided85de2e-19¢7-4f36-b3c6-f63b0e6677bb, 01.08.2018., 1§, 5§
and 5 a§ Lag om avbrytande av havandeskap, 24/3/1970/239 (Abortion Law Finland), https://
www.finlex.fi/sv/laki/ajantasa/1970/19700239, 01.08.2018., §218 a Strafgesetzbuch (StGB),
Nov. 13, 1998 (Criminal Code of Germany), https://www.gesetze-im-internet.de/stgb/,
01.08.2018., § 97 Strafgesetzbuch [StGB]), Federal Law of 23 January 1974 on Punishable
Acts (Criminal Code of Austria), https://www.jusline.at/gesetz/stgh, 01.08.2018.; Art. 119(1-
2) Schweizerisches strafgesetzbuch [STGB], Dec. 21, 1937 (Criminal Code of Switzerland),
https://www.admin.ch/opc/de/classified-compilation/19370083/index.html, 01.08.2018., Art.
7 and Art. 12 Hapen6a Ne 2 ot 1990 . 3a ycnoBusTa u pefa 3a U3KyCTBEHO NMPEKHCBAHE HA
opemenHoct, [IbpkaBen BecTHuk Opoii: 89 (Regulation Ne 2 on the conditions and procedures
for abortion Bulgaria),
http://econ.bg/Hopmamusnu-axmoese/Hapeoba-2-om-1990-2-3a-ycrosusma-u-peda-3a-
usKycmeeHo-npexvceane-na-opemennocm 11 i.126998 at.5.html,02.08.2018.,5.§-6.§ 1992.
évi LXXIX. Torvénya magzati élet védelmérdl, (Law No. LXXIX on protection of unborn
children Hungary), https://net.jogtar. hu/jogszabaly?docid=99200079.TV, 02.08.2018., § 4-5
Zakon Ceské narodni rady o umélém preruseni téhotenstvi ¢. 66/1986 Sb. (Abortion Law of the
Czech Republic), https://www.zakonyprolidi.cz/cs/1986-66 and § 1-2 Vyhlaska ministerstva
zdravotnictvi Ceské socialistické republiky, kterou se provadi zakon Ceské narodni rady
€. 66/1986 Sb., o umélém pieruseni t€hotenstvi ¢. 75/1986 Sb. (Regulation of the Ministry
of Health on implementation of the Abortion Law of the Czech Republic), Attps://www.
zakonyprolidi.cz/cs/1986-75, 03.08.2018,, Art. 56 @enepanbHbiii 3ak0H 0T 21 HOs1O0pst 2011
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implies obligatory existence of indications, which are depending on the stage

. N 323-®3 “O06 ocHOBax 0XpaHbl 37J0pOBbs rpaxkaan B Poccuiickont @enepannn’ (Law on
Health Care of the population of the Russian Federation),https://rg.ru/2011/11/23/zdorovie-
dok.html and Art. 1-2 ITocranosnenue IlpaButenscrBa PO ot 6 despans 2012 . N 98”0
COLIMAIIEHOM TIOKa3aHUH JUIsS MCKYCCTBEHHOTO mpepriBaHus Oepemennoctn” (Regulation on
social indications for abortion), Attp://base.garant.ru/70137312/,03.08.2018., Art. 10 3akon
PecnyOnnku ApMeHHsi O pernpoIyKTHBHOM 3/10pPOBbE M PEIPOAYKTHBHBIX IpaBax 4ejoBeKa
ot 26 nexadpst 2002 roxa 3P-474 (Law on human reproductive health and reproductive rights
Armenia),

http://www.jurconsult.ru/law/armenia/o_reproduktiviom_zdorove.php, 02.08.2018., Art.
50 OcHOBH 3aKOHOMABCTBa YKpaiHM Mpo 0xopoHy 3mopoB’ss No.2802-XII Big 19.11.92.
(Fundamentals of the healthcare legislation of Ukraine), http://zakon.rada.gov.ua/laws/
show/2801-12, 01.08.2018., Art. 281(6) Lusunuuii kogeke Ykpainau No. 435-1V, Jan.16,
2003 (Civil Code of Ukraine), http://zakond.rada.gov.ua/laws/show/435-15/page6,
01.08.2018., as well as ITocranosa Bix 15 grororo 2006 p. N 144 mpo peamizaiiiro cTarti
281 IlusineHOTO Komekcy Ykpainu, Kabuner MinuctpiB Ykpainm (Regulation on defining
indications for abortion),Attp.//zakon.rada.gov.ua/laws/show/144-2006-n, 02.08.2018.,Art.
14-15 Ley 2/2010 Organica de Salud Sexual y Reproductiva y de la Interrupcion Voluntaria
del Embarazo (Law on sexual and reproductive health and a willful abortion in Spain), Attps://
www.boe.es/buscar/act.php?id=BOE-A-2010-3514, 04.08.2018., 1§, 3§ and 6§ Abortlag,
SFS nr: 1974:595 (Law on abortion of Sweden),
https://www.riksdagen.se/sv/dokument-lagar/dokument/svensk-forfattningssamling/
abortlag-1974595 sfs-1974-595, 04.08.2018., Art. 2-3 and Art. 5 Wet afbreking
zwangerschap van 1 mei 1981 (Abortion Law of the Netherlands), http://wetten.overheid.
nl/BWBR0003396/2018-08-01, Art. 82a and Art. 296 Wetboek van Strafrecht van 15 Jan
1886 (Criminal Code of the Netherlands), http://wetten.overheid.nl/BWBR0001854/2016-
01-01, and § 4.1 - 4.2 Aanwijzing vervolgingsbeslissing levensbeéindiging niet op verzoek
en late zwangerschapsafbreking van 15 mar 2007 (Instructions on exemption from criminal
responsibilities in cases of euthanasia and late abortions in the Netherlands), https://zoek.
officielebekendmakingen.nl/Stcrt-2007-46-p10-SC79644.html, 04.08.2018., as well as Sec.
87, 8§ 1 (1) Abortion act 1967 (Abortion Law of the Great Britain),
https://www.legislation.gov.uk/ukpga/1967/87/section/I, 04.08.2018. Regarding legislations
which allow abortion on demand up to 10 weeks of pregnancy, see: Art. 6-7 3akoHa 0
MOCTYIIKY TpeKu/a TpyaHohe y 3npaBcTBeHoj yeraHosu Cpowuje, ,,Cn enacnux PC*, 6p. 16/95
u 101/2005 (Law on the procedures for abortion in the healthcare institutions of Serbia); Art.
17-19 Zakona o zdravstvenih ukrepih pri uresni¢evanju pravice do svobodnega odloc¢anja o
rojstvu otrok Slovenije, ,,Uradni list SRS, $t. 11/77, 42/86 in ,,Uradni list RS*, §t. 70/00 —
ZZNPOB (The Law on Health Measures in the Exercise of the right to Freely Decide on
the Birth of Children of Slovenia); Art. 3(1), Art. 4 and Art. 7 3akoHa 3a npeKHHYBambe Ha
OpemeHocTa Makenouuje, ,,Cnyoicoen eecnux na PM*, 6p. 87/2013 (Law on termination of
pregnancy of Macedonia); Art. 15 and Art. 22 Zakona o zdravstvenim mjerama za ostvarivanje
prava na slobodno odlucivanje o radanju djece Hrvatske, Urednicki procisceni tekst, ,,Narodne
novine*, No. 18/78 and 88/09 — Zakon o medicinskoj oplodnji (Law on healthy measures for
rights to free freedom for children of Croatia- Medical Implantation Act); Art. 4 and Art.
6-8 3aKkoHa 0 ycinoBHMMa M MOCTYIIKY 3a mpekun TpyaHohe Llpue Tope, ,,Ca. aucm LI, 6p.
53/2009 (Law on the conditions and procedures for abortion of Montenegro);as well asArt.
142 (1) CODIGO PENAL, Decreto-Lei No. 48/1995 (Criminal Code of Portugal),
http://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=109&tabela=leis, 27.08.2018.
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of pregnancy often defined in different ways, but are quite strict everywhere
when concerning late pregnancy, and often mean a special procedure which
requires obtaining a license for abortion from a legal body.*

However, there are some countries which have extremely restrictive abortion
laws. Hence, Poland allows abortion only in instances when a pregnant woman’s life
and health are endangered; when there is a justified suspicion that the pregnancy is a
result of a crime act, up to 12 weeks of pregnancy; and in cases of fetal malformations,
up to the period when it is capable of independent life outside of the mother’s
body.>*Abortion in Malta is illegal and constitutes a criminal offence in all
circumstances.?® Abortion in Ireland is allowed only if it is necessary to save
the life of the mother.?’

However, this country might expect a change which would introduce legislation
allowing pregnancy termination on demand up to 12 weeks, that is up to 24 weeks of
pregnancy in cases when it endangers the woman’s life or health. The forthcoming
law changes are a consequence of the referendum held in May 2018, which resulted
in the cancellation of the Eighth Amendment by which the Constitution of Ireland
guarantees “the right to life to the unborn”, that is the same right to life to the fetus as
to the mother.?®

Evident differences in legislations and the fact that in Europe there are
countries, although they are in minority, which have strict regulations concerning

24 About specific characteristics of the termination of late pregnancy and its indications
in comparative European law, see: I. KoBauek-Crauuh, ,,IIpeknn kacue tpyauohe y mnpay
CpObuje m ymopeaHOM €BpOIICKOM MpaBy",360opuux padosa Ilpasnoz ¢axyimema y Hosom
Caoy, 6p. 2/2015, crp. 489-495 (G. Kovacek-Stanic, ,,Termination of late pregnancy in the
Serbian law and comparative European law”, Collected Papers of the Faculty of Law in Novi
Sad, No. 2, 2015, 489-495).

2 See Art. 4a.1 and Art. 4a.2 Ustawa z Dnia 7 Stycznia 1993 of Planowaniu Rodziny,
Ochronie Plodu Ludzkiego I Warunkah Dopuszcczalnosci 1 Przerywania Ciazu (Law on
family planning, protection of human fetus and conditions for abortion in Poland), https://
www.arslege.pl/ustawa-o-planowaniu-rodziny-ochronie-plodu-ludzkiego-i-warunkach-
dopuszczalnosci-przerywania-ciazy/k484/, 01.08.2018. Since the conservative party Law
and justice, hasgot authority, the Catholic church and conservatives started advocating more
vehemently for a complete ban on abortion. The Parliament of Poland accepted to continue
holding discussions on the proposed abortion ban in case of serious fetal malformations or
diseases and at the same time refused the opposition’s proposal on liberalization of the current
legislation, which led to massive protests in Poland.

% See Art. 241-243A Criminal Code of 1854 (Criminal Code of Malta),
http://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=67028&p_
count=96239&p _classification=01.04&p_classcount=2272, 28.08.2018.

27 See §7 - §9 Protection of Life during Pregnancy Act Ireland 2013, No. 35 of 2013,
http://www.irishstatutebook.ie/eli/2013/act/35/enacted/en/print, 27.08.2018.

28 According to the above-mentioned Amendment 8 (art. 40.3.3.), which was introduced to
the Constitution of Ireland in 1983, abortion in this country has been completely banned until
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pregnancy termination, led to the phenomenon of pregnant women travelling
abroad for a legal abortion, with the aim to override the prohibitions of the
domestic legislation, that is, to avoid regulations which govern the termination
of pregnancy in a home country. As much as it is possible, considering legal
and practical reasons, women from the countries which have restrictive abortion
laws, most often travel to neighboring countries, among which generally
viewed, the most popular destinations are the Great Britain, the Netherlands,
Austria and Belgium, and then Sweden, Germany and Spain.? The highest rate
of abortion tourism is noticed exactly in Ireland, Poland and Malta. Although
there are no completely precise statistics on abortion tourism, it should be noted
that according to the British Healthcare department’s estimate, since January
1980 until December 2017, there have been at least 173 308 women from
Ireland who had their abortion performed at British clinics.*® The turning point
for frequent travels of Irish women abroad for having an abortion was a case
of a rape of a fourteen-year-old girl who was allowed by the Supreme Court
of Ireland in 1992 to go to the Great Britain for abortion, after concluding that
suicidal intentions of the pregnant girl presented a great threat to her life, and
thus, could not be considered as a breach of the Eighth Amendment (Art. 40.3.3)
of the Irish Constitution, in view of the fact that it guarantees not only “the right
to life to the unborn”, but also “due respect of the same right to the mother”.

2013 http://www.irishstatutebook.ie/eli/cons/en#article40, 27.08.2018. Passing the Law on
Life protection during pregnancy in 2013 partially ensued as an answer to the verdict of the
European court for human rights from 2010, in which it is stated that by a complete ban of
abortion Ireland breaches art. 8 of the European convention on human rights — the right to
respect for private and family life (4,B&C v. Ireland, [2010] E.C.H.R. 2032, http://hudoc.
echr.coe.int/sites/eng/pages/search.aspx?i=001-102332). The Law repeats the general ban
of abortion and aims to protect human life during pregnancy, while it stipulates that the
termination of pregnancy is only possible in those instances when the life of the pregnant
woman is really and seriously threatened due to an illness (including those sudden ones) or a
potential suicide. See Clare Feikert-Ahalt, Abortion legislation in Europe, The Law Library
of Congress, Global Legal Research Center, 2015, 19-20.

2 At one point Spain was especially popular destination for women from France, bearing in
mind that according to former French legislation abortion on demand was possible up to 10
weeks of pregnancy, which made many pregnant women from France, who missed this time
limit, go to Spain for abortion, where it is legal even after 10 weeks of pregnancy. It is stated
in literature that many Spanish clinics, having recognized the needs of their French patients,
responded by producing leaflets in the French language. See: Ewa Hirvonen, Polish Abortion
Tourism, Laurea University of Applied Sciences, 2017, 13.

%0See Sexuality, information reproductive health & rights, Abortion in Ireland:
Statistics, https://www.ifpa.ie/Hot-Topics/Abortion/Statistics,access: 15/8/2018. At the same
time, it is stated that this is not the final number of abortions by the Irish women performed
abroad, considering that many of them did not provide their address data from Ireland, and also
considering the fact that they also went to some other countries, most often to the Netherlands
for having an abortion.
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After this case, Ireland passed the Thirteenth Amendment to the Constitution
(so-called “tourist amendment”), which stipulates that Art. 40.3.3 of the Constitution
does not restrict the freedom of travel between the state and other state, that is, which
guarantees the freedom of travel to other countries for the purpose of having an
abortion and availability of information regarding unplanned pregnancy termination.
Afterwards, a habitual practice of Irish pregnant women to travel abroad for having
an abortion became common, even in circumstances when a pregnancy did not put
a woman’s life at risk.* Similar situation prevails in Poland, considering that
according to the estimate of this country’s Federation for Women and Family
Planning, 10-15% of abortions out of the total number per year are performed
abroad, most often in Germany and Great Britain, then neighboring countries
such as Belorussia, Ukraine and Slovakia, and sometimes in Belgium and
Austria.** Complete abortion ban in Malta and a potential criminal liability in
case of performing one, does not prevent women from this country to travel
abroad for having an abortion. Namely, according to the unofficial estimates,
approximately 300-400 women from Malta travel every year to other countries,
such as Italy, the Netherlands and Germany for termination of unplanned
pregnancy,**while according to the data from the British Healthcare Department,
about 60% of women from this country, on an annual basis, have their abortion
performed in Great Britain.**

The above-mentioned practice brings certain legal dilemmas, such as the
question whether the state whose legislation forbids abortion or contains more
rigorous regulations regarding the legal regime of pregnancy termination (in terms
of the time limit and indications) has a possibility to provide exterritorial validity of
its regulations in view of its citizens’ activities, performed in a state where abortion is
legal, after their return to home country. In the case of a positive answer,the question of
the necessityarises, i.e. the justification of exterritorial incrimination of such activities.

Viewed from the aspect of the international law, a state has a possibility to
provide exterritorial validity of its regulations which govern the conditions and the
procedure of pregnancy termination, as well as an appropriate punishment in case of
disobeying the regulations, although it does not have jurisdiction over enforcement of
these regulations in the other country.®

3 See I. G. Cohen, op.cit., 319-320.

32 See E. Hirvonen, op. cit., 14.

3 See the web site: http://www.independent.com.mt/articles/2018-02-04/local-news/300-
to-400 Maltese-women-go-abroad-for-an-abortion-each-year-AD-chairperson-6736184440,
30.08.2018.

3 See Abortion in Malta, web page: https://www.wikigender.org/wiki/abortion-in-malta/
(Department of Health, UK. “Abortion statistics for England and Wales:2011”"), 31.08.2018.
3 We think that along with the idea of exterritorial validityof the domestic legal regulations,
proving that criminal act has been performedwould be extremely hard to achieve, although
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The basis for incrimination of abortion performed abroad is a principle
of citizenship, i.e. the fact that a pregnant woman is a citizen of the country
whose legal regulations forbid abortion or possibly allow it under more
restrictive conditions. However, although the states have the above-mentioned
option, they are not, according to the international laws, required to widen the
territorial scope of their criminal bans regarding the activities of their citizens
performed outside their country’s borders, and, as a general rule, they do not
do that.

The answer to the question whether a certain country should stipulate
exterritorial validity of its regulations concerning abortion performed by their
citizens abroad, mostly depends on what domestic legislation primarily aims to
protect by enacting abortion ban or by imposing stricter restrictions regarding
it. In that sense, the doctrine states that most frequent justification for abortion
incrimination is the protection of fetus, while motives may differ, such as, for
example, the protection of a woman.* The advocates of exterritorial validity
of domestic regulations, stress that in case when it concerns the protection of
fetus, i.e. the unborn child, as in Ireland, which until recently guaranteed “the
right to life to the unborn”, then we can talk about the existence of a powerful
normative reason for incrimination of performing an abortion by citizens of
the home country in other countries where it is legal. The argument for this
view is additionally supported, among other things, by a principle which arises
from a theoreticexperiment that if a certain country incriminates, for example,
infliction of severe physical injuries, by its domestic regulations, whereby the
reason for it is the protection of a victim, while both a perpetrator and a victim
are citizens of that country, then it should also stipulate the criminal ban of
exterritorial activities regarding medical tourists’ actions, even when they are
allowed according to the country of destination.?” Applied to the procedure of
abortion performed abroad, if a certain country views a fetus as a person and its
“citizen” — for the legal purposes, then an abortion should also be viewed as a
“murder” of an unborn child, which according to this opinion, also constitutes

from a historical point of view, there have been cases of preventing, revealing and punishing
these actions, like for example in the West Germany before the unification.According to the
Criminal Code from 1976, abortion in the West Germany was considered a criminal act,
except in restrictively determined cases, whereat the punishment was prescribed even if it was
performed abroad. From this reason, the German customers performed thorough search of all
women who wanted to re-enter their homeland with the possibility to request a gynecological
examination to be performed if there was any doubt. For example, such an examination
was requested when it was noticed that in a woman’s car there were a sleeping gown and a
corresponding brochure of the Dutch abortion clinic. See: I. G. Cohen, op. cit., 323.

% See I. G. Cohen, op. cit., 333.

37 See I. G. Cohen, op. cit., 348.
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a strong argument for exterritorial criminalization of the above-mentioned
procedure, which exists even when a state does not view a fetus as its “citizen”.
On behalf of the need for adopting this solution, there is a fact stating that
attitudes of contemporary legislations differ regarding whether it is necessary
to ban abortion and if it is, at what developmental fetal phase, while abortion
ban can be controversial even in the very country which is inclined toward
this solution. In that sense, it is emphasized that the country which already has
rigorous legislation concerning abortion, and which believes that performing
an abortion within its borders is illegal, cannot either justify this procedure in
case it is performed in other country, but is obliged, regarding values it aims
to protect by enacting abortion ban, to protect them in the consistent manner
regardless of where it is performed, thus also in situations abortion is performed
in some other country where it is legal. At the same time, the necessity of
exterritorial validity of domestic regulations is specially suggested in case when
attitudes of legislation between a home country and a country of destination
differ concerning the essential question — allowing, or not allowing abortion,
while, on the other hand, this need is less expressed if there exist differences
regarding other issues of the legal regime of termination of pregnancy (time
limit, indications, procedure).*®

If a state is trying to enact restrictive abortion policy, it should promote it in the
highest possible degree (by means of appropriate education in terms of the availability
of health services, contraceptive methods, possibility of pregnancy termination etc.),
and at the same time not restrict their citizens’ freedom to travel abroad for the purpose
of using these services. A good example for it isthe legislation in Ireland, which by the
above-mentioned “tourist amendment” to the Constitution, guarantees the freedom of
travel to the other countries for having abortions and the availability of information
concerning its procedure abroad. The Report on Sexual and Reproductive Health and
The Rights prepared by the Board for Women’s Rights and Gender Equality in 2013
also speaks in favor of all of the above-mentioned and with regard to unplanned or
unwanted pregnancy emphasizes the need for safe abortion services. By stressing that
the right to pregnancy termination should never be promoted as a family planning
method, member states are, among other things, invited to refrain from stopping
pregnant women who wants to have an abortion to go to the other member state where
it is allowed and it is recommended that high-quality abortion services should be legal
and available to everyone within the system of public health-care.*

% For more information about the above-mentioned, see I. G. Cohen, op. cit., 348-355.

39 At the same time, the doctrine points to the fact that, despite international efforts, a
discrepancy can be noticed between the member states of the European Union (considering
that within EU, according to the Resolution of the European parliament on sexual and
reproductive health and rights, sexual and reproductive health is under jurisdiction of the
member states) and inequality in these rights enjoyed by women in Europe, and also that
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4. Suicide Tourism

Last few decades, the number of citizens traveling abroad in order to end their
life is constantly increasing. The described phenomenon is called “death tourism” or
“suicide tourism”, for people usually search assistance in taking their lives.*> When
one deals with the question of death tourism one must inevitably deal with
question of euthanasia** and assisted suicide.

The distinction between the previoustwo is made by who takes patient’s
life. In case of assisted suicide,a patient takes the final act by himself or herself
and in case of euthanasia, physician is causing the patient’s death. Moreover,
authors make distinction between “active” and “passive” euthanasia, having
in mind physician’s action. If the physician is actively taking steps to end a
life, that is “active” euthanasia or “killing on request” (most often,it is done
byadministering a lethal drug), and if the physician is merely withdrawing
or withholding treatment, that is called “passive” euthanasia.”? On the other
hand, distinctions can be made with regard to the involvement of the patients.
The patient’s decision to end life can be with the consent in which case it is
referred to “voluntary” euthanasia, without consent in which case it is referred
to “involuntary” euthanasia, and “non-voluntary” euthanasia where a patient
lacks competence to make the decision regarding the question of ending his or
her own life, meaning that he or she is not capable of understanding the choice
between life and death.”Since the subject of our interest is death tourism,
two possible options will be discussed further, (physician) assisted suicide
(hereinafter - (P)AS) and voluntary active euthanasia (hereinafter - VAE).

There are few European countries* which allow “ending the life
procedure” and they have chosen rather liberal approach in arranging it. In

abortion is legal in several countries, although more and more difficult to be achieved due to
regulative and practical obstacles (for example, abuse of conscientious objection, mandatory
waiting period and counseling), while certain state members even consider restricting the
possibility of pregnancy termination. Obtained from: O. Josuh-Ilpnaunosuh, huorowku
0CHOBU pooumesbcmea — npaeo u cmeaprocm, KocoBcka Mutposuna, 2017, 58. (0. Jovic -
Prlainovic, Biological grounds of parenthood - law and reality, Kosovska Mitrovica, 2017,
58).

% See A. Safyan, “A Call for International Regulation of the Thriving Industry of Death
Tourism”, Loy. L.A. Int’l & Comp. L. Rev., Vol. 33, No. 287, 2011, 288.

4 Euthanasia, a word of Greek origin (eu - good and thanatos — death), meaning mercy
killing.

42 Passive euthanasia is allowed in most countries, giving the fact that a patient has a right to
refuse medical treatment. See A. Safyan, op. cit., 291.

4 See Sh. Pattinson, Medical Law & Ethics, London, Sweet & Maxwell, 2011, 527-529.

4 Due to the page limit of the papir, in this part, our focus will beon European legislation only.
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the following lines provision of those countries will be presented, with the
differences among them and possibilities for death tourism to grow in each
of those countries. On one side, there are the Netherlands, Belgium and
Luxembourg which permit both PAS* and VAE, and on the other side, there is
Switzerland, which permits only AS. As far as Serbia is concerned, PAS and
VAE are prohibited by the law,* which raises the question whether the state has
authority to prevent citizens from traveling abroad and eluding the provisions
and whether the state could or should prosecute citizens who help in achieving
this goal. The questions will be discussed in the conclusion.

When it comes to the Netherlands, law enacted in 2002 provides
immunityfrom punishment under strictly defined circumstances*” and it
mainly presents a codification of long-standing practice and jurisprudence. If
the physician wants to preform VAE or PAS, he has to satisfy the prescribed
requirements of careful practice. Those consist of making sure that the patient
has agreed to the procedure (that his consent is voluntary), that his suffering is
unbearable with no prospect of improvement and also that the procedure itself
is carried out in accordance with due medical care. Even though this was earlier
sufficient to execute VAE or PAS, new law requires some additional conditions
to be met. One physician’s decision is not sufficient anymore.Physician has to
refer to some other independent colleague to confirm his decision. Aphysician
who has no connection to the case has to examine the patient and state in
writing that everything has been done following due care criteria.**Whether
all the conditions are met is Regional Euthanasia Review Committee’s (RTE)
jurisdiction.It consist of a physician, an ethicist and a legal expert, all appointed

*The Belgian legislator had not seen the need to include PAS explicitly as part of the scope of
the law. However, Federal Commission for Euthanasia Control and Evaluation has considered
PAS, from its first report, to be allowed if it is carried out in accordance with conditions
prescribed for VAE. See E. Diesbach, M. Loze, C. Brochier, E. Montero, “Euthanasia in
Belgium: 10 years on”, Dossier of the European Institute of Bioethics, 2012, 6.

% See Art. 117 and 119 of Criminal Code of Republic of Serbia, Official Gazette of RS, No.
85/2005, 88/2005, 107/2005.

47 See Art. 2(1) of Termination of Life on Request and Assisted Suicide (Review Procedure)
Act, 2002, https://www.eutanasia.ws/leyes/leyholandesa2002.pdf, 12.08.2018. Hereinafter:
The Dutch Act.

% A network ofphysicians (‘Support and Consultation on Euthanasia in the Netherlands’, the
SCEN project) has been set up to facilitate collaboration and is aimed at professionalizing
consultation. In 2017 there are around 650 SCEN-certified physicians performing
consultations. See A guide to the Dutch Termination of Life on Request and Assisted Suicide
- (Review Procedures) Act, Netherlands Ministry of Foreign Affairs International Information
and Communication Department in cooperation with the Ministry of Health, Welfare and
Sport and the Ministry of Justice, http://www.bioeticanet.info/eutanasia/LleiEuHol.pdf,
17.08.2018. Hereinafter: A guide.

202



by the Minister of Justice and the Minister of Health, Welfare and Sport.* The
main reason behind the new regulation was to increase transparency so it is possible
to monitor the existing practice better in order to reduce possible illegal activities
and also to provide better chances of a protection to a physician who carries out the
procedure.

New act is unquestionably a step forward but some criteria remain unsettled,
e.g. interpretation of the patient’s unbearable and lasting suffering. What does it refer
to and how can be established with certainty, having in mind it is a subjective criteria.
The Chabot case made it possible to subsume the situations where patients do not
suffer from somatic illness nor they are in a terminal phase of illness into the scope of a
new law. The decision reached long before the new law was adopted, was based on the
argument that suffering and not the cause of suffering, is determinative, so unbearable
and lasting psychological suffering will suffice.*°Furthermore,in order to be able to
establish patient’s state with certainty, the physician has to know patient very
well. The above-mentioned is possible only with the close physician-patient
relationship, which means that vast majority of physicians will refuse to carry
out PAS or VAE on someone who is not in their care.”* PAS and VAE can be
requested by every person older than 16 years, even the children aged 12 if
they have parents’ or legal guardian’s consent.>? All of them have to make an
advance directive (“living will”’)*® or to be able to express their wishes orally in
order to apply the law.

Just a few weeks after the Netherlands, Belgium adopted a law decriminalizing
euthanasia under well-defined conditions, similar to the ones in the Dutch
regulation.**However, in 2014 new law was adopted, amending the previous law

% These were established in November 1998. Today there are 5 regional committees with
members appointed for a period of six years. The novelty introduced by the law is that they
are not obliged anymore to report every case to the Public Prosecutor. If they find that all
the criteria are met, they will only inform the Public Prosecutor and no further action will be
taken. Yet, they are obliged to publish a complete report on their activities and cases every
year. Available at: https.//english.euthanasiecommissie.nl/, 13.08.2018.

%0 See J. Griffiths, “Assisted Suicide in the Netherlands: The Chabot Case”, The Modern Law
Review Limited, 1995, p. 237, 240. Nowadays, situations like this require two independent
physicians, with one of them being a psychiatrist. See A guide.

1 See A guide.

2 Minors aged between 16 and 18 have to have their parents or guardians consulted before.
So, their explicit consent is not necessary condition. See Art. 2(2) (3) (4) of the Dutch Act.

3 An advance directive is a written statement of a person’s wishes regarding medical treatment
or, in this case, regarding the circumstances under which this person requests euthanasia. See
A. Jong, G. Dijk, “Euthanasia in the Netherlands: balancing autonomy and compassion”,
World Medical Journal, Vol. 63, No. 3, 2017, 12.

% See Art. 3 of Act of 28 May 2002 on Euthanasia, 2002, Attp.//www.ethical-perspectives.be/
viewpic.php? TABLE=EP&ID=59, 12.08.2018. Hereinafter: The Belgium Act.
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with a view to extending it to the minors.>*Belgium thus has become the first
European country to remove all formal age restrictions for VAE.Under the new
law, a child who is terminally ill, who suffers from intolerable and inescapable
physical pain, whose capacity for understanding and judgment has been verified
by a psychologist, and lastly, who has parents’ or legal guardian’sconsent, may
request VAE.**As can be seen, the conditions for the minors requesting VAE
are stricter than those imposed to the adults and the emancipated minors. The
minors have to suffer from somatic illness, which has to be in its terminal phase
and their judgment has to be verified in written by psychiatrist or psychologist
in order to apply the law. Even though the new law formally removes age limit
for requesting VAE, by emphasizing the child’s personal competence the new
law, however, excludes from its scope, children with intellectual disability,
young children and neonates.

In 2009, Luxembourg has joined them with similar provisions.*’
Differences are few, e.g. PAS and VAE are granted only to adults and it is
explicitly said that even psychological suffering will be enough to request
procedure, which contributes to the legalcertainty unlike the situation in the
Netherlands. In each of the aforementioned countries, an authorized body has
been established to guaranty proper application of the law and to publish every
undertaken procedure on an annual basis.

In Switzerland, situation is rather different. Only AS is allowed, while
VAE is not. Killing on request is punishable according to criminal law.%®
However, having in mind assisting another to commit suicide, Swiss system
is most liberal legal system, not only in Europe but in the whole world. This
liberalism comes from the fact that anyone (and not just physicians) can assist
another person to commit suicide. In order to avoid liability in accordance with
CC, only request is to act without any selfish motives (e.g. wish to inherit, to get
pecuniary profit).>® Furthermore, the law does not require any medical condition
nor it is mentioning quality or quantity of one person’s suffering sufficient for
AS.%° As a result, around 25% of people who die by AS are just old or are

%5 See Act of 28 February 2014 Amending the Act of 28 May 2002 on Euthanasia with a view
to extending it to minors, 2014, https://www.ieb-eib.org/fr/pdf/20140228-loi-euthanasie-
mineurs.pdf, 12.08.2018.

% See Art. 3 of the Belgium Act.

7 See Art. 2 of Act on Euthanasia and Assisted Suicide, 2009,Attp.//legilux.public.lu/eli/etat/
leg/10i/2009/03/16/n2/jo, 12.08.2018. Hereinafter: The Luxembourg Act.

8 See Art. 114 of Swiss Criminal Code, 1937, https.//www.admin.ch/opc/en/classified-compil
ation/19370083/201803010000/311.0.pdf, 17.08.2018. Hereinafter: Swiss CC.

% See Art. 115 of Swiss CC.

% However, current Swiss practices and guidelines require a terminal or otherwise incurable
disease. See S. Hurst, A. Mauron, “Assisted suicide in Switzerland: Clarifying liberties and

204



simply “tired of life.”*!Consequently, patients only have to have decisional
capacity to be eligible to request AS.? On those grounds, helping a child or
a mentally ill person is punishable. Legal representatives and physicians can
commit a crime even by non-intervening in case of suicide because they have
a duty toward the persons with special needs.® It is also important to note that
the decision in favor of AS does not create an obligation for anyone to help the
person concerned, but simply grants permission to do so. As opposed to the
situation in the Netherlands, in Switzerland,physicians do not perform AS in
such a high percentage. The lack of direct legal rules about obligatory physician
involvement allows a volunteer, such as social worker and nurse to perform
these procedures. In such conditions, two non-profit organizationshave central
roles, Exit and Dignitas. Their activities are considered to be legal because they
act without any altruistic motives. However, this can be strongly contestable
while anyone who applies, have to pay (total amount can exceed EUR 10,000)
for AS.* There is a significant difference between these two organizations. The
first one offers its services only to Swiss residents, while the other offers them
to everyone, even nonresidents. This leaves an open space for death tourism to
grow. The so-called “right-to-die organizations” are able to provide their own
accommodation and cover all the administrative and burial costs, however they
are not authorized to store lethal drug nor can they prescribe it by themselves.®
Only physicians have that right. That is the reason why physicians still play
significant role in practice, along with the fact that they are competent to assess
if the patients have decisional capacity.

Assessing the given provisions it is shown that Switzerland is a paradise
destination for death tourism patients, because of the lack of the strict and clear
rules. The government tried to introduce specific legislation to regulate this
matter.®® However, after careful consideration it was concluded that specific

claims”, Bioethics, Vol. 31, No. 3, 2017, 205.

61 See S. Fischer, CA. Huber, L. Imhof, R. Mahrer Imhof, M. Furter, SJ. Ziegler, G. Bosshard,
“Suicide assisted by two Swiss right-to-die organizations”, Journal of Medical Ethics, Vol.
34, No. 11, 2008, 810-814. Referred to by: R. Andorno, “Nonphysician-assisted suicide in
Switzerland”, Cambridge Quarterly of Healthcare Ethics, Vol. 22, No. 3, 2013, 246.

62 See Ch. Schwarzenegger, S. Summers, Criminal Law and Assisted Suicide in Switzerland,
Zurich, Faculty of Law, University of Zurich, 2005, 5.

% Ibid.

& There are similar opinions, saying that their activities are motivated only by selfish motives,
because they get paid for their help. See R. Andorno, op. cit., 252.

% This prohibition on “right-to-die organizations” is a consequence of a Court decision. See
Decision 2C_839/2008, Federal Court, 1 Apr 2009. Referred to by: R. Andorno, op. cit., 250.
% Alongside with the threat of death tourism, Switzerland has been accused of violation of
Article 8 of the European Convention on Human Rights because it did not provide sufficient
guidance clearly defining the extent of “ending-life” right. See Gross v. Switzerland - 67810/10,
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legal regulation would not improve the current situation and in addition it would
carry even more disadvantages.®’ In the Benelux law, patients residing abroad
also may make end-of-life decision because no clause regarding residence or
nationality is required as condition prescribed by the law. Despite this, countries
have, to some extent, protected themself from uncontrolled death tourism
growth with the law requirement of close physician-patient relationship, which
requires longstanding personal contact between the physician and the patient.
Having this in mind, it seems quite impossible for someone abroad to make a
phone call and make an appointment to end life in the Benelux countries. Yet, in
2012 the Dutch Voluntary Euthanasia Society (NVVE) established new mobile
clinics to assess requests of patients whose usual physicians had declined their
requests.®

In light of death tourism, everything listed above indicates that countries
which allow these procedures leave more or less space for growth of number
of citizens seeking painless and fast death. The main health problems for
seeking shelter are neurological disorders (47%), cancer (37%) and rheumatic
and cardiovascular diseases (16%). It is not unusualfor some patients to
have more than one disease(28%). Most of the patients come from Germany
(43.9%), then England (20.6%) and France (10.8%).*The data also indicates
apotential increase in the number of family members and friends who help
loved onesachieve their desires in cases when they themselves are not capable
to do so.

5. Conclusion

We believe that each state is free to take a stand on an issues regarding
assisted reproduction (and consequently regarding surrogacy), abortion and
assisted suicide. However, it seems that it is hard to find a solutionsthat will satisfy the
interests of all interested parties.

In a case of surrogacy, this procedure is most often introduced by economically
weaker countries where most of the population lives in poverty, and modest payments
of couples coming from abroad is seen as the last resortthat sometimes can even help
solve lifetime problems. On the other hand, in this way developed countries are able

ECHR Judgment 14 May 2013 [Section II].

7 See R. Andorno, op. cit., 246, 252.

% See N. Francis, Assisted dying practice in Benelux: White paper 1, 2016, http://www.
levenseindekliniek.nl/en/, 15.08.2018.

8 S. Gauthier, J. Mausbach, T. Reisch and C. Bartsch, “Suicide Tourism: A Pilot Study on The
Swiss Phenomenon”, Journal of Medical Ethics, Vol. 41, No. 8, 2015, 613.
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to pursue their own policy of promoting ideals of human rights protection, eventually
allowing its citizens to fulfill their desire for children beyond its borders.

Nevertheless, the rights of children born through this procedure, as well as the
rights of surrogate mothers, must not be overlooked. The permissive legislation
referred to surrogacy should not be guided exclusively by a profit neglecting human
rights at the same time. Having that in mind, it seems that a solution according to
which a surrogacy procedure in one state would be allowed exclusively to domestic
nationals or nationals of those countries whose legislation allows for surrogacy, is
correct and can prevent problems related to the violation of the child’s right to identity.
In this way, each state would be free to decide on this procedure without creating
controversial cases with a foreign element. However, it remains to be seen what the
consequences of a ban imposed by India will be, that is, whether this ban will actually
be implemented or the process of surrogacy will take place far from the eyes of the
public that is all too eager to criticize.

Regarding the abortion, in our opinion, exterritorial incrimination of pregnant
women who travel abroad for having an abortion certainly means the most direct
attempt of inhibiting this kind of medical tourism,” although the question of its
justification is debatable. Even if we generally agree with some of the above-
stated arguments which favor this solution, it seems that judgment of the need
of its existence should also consider other relevant factors, especially potential
usefulness of such legal solution and consequences it would bring. Furthermore,
the very incrimination of such activities of pregnant women by a home country,
would hardly be sufficient to divert them from this kind of medical tourism.
Finally, and it seems most importantly, even if this were manageable, abortions
would undeniably still be happening, raising thus the possibility of unsafe and
illegal abortion performance in a home country, which would further jeopardize
life and health of pregnant women.

Finally, as in the previous two sections,the crucial questionis also whether the
countries which prohibit VAE and PAS (which is the case in majority of European
countries) should prevent or permit their citizens to travel aboard and should they
prosecute their loved ones if they e.g. obtain a plane ticket for them or accompany
them. By all means, every country, under international law, has a right to extent its
jurisdiction (“extraterritorial” jurisdiction).”* However, no country has used that
lately, as it seems little bit too excessive.”?Rather than seek to enforce a blanket

70 The doctrine states that this kind of medical tourism can further be prevented by incrimination
of providing information regarding availability of such services abroad to the population of
the country which has restrictive laws on abortion. For more information, see: I. G. Cohen,
op. cit., 365-367.

"1 See 1. Glenn Cohen, op. cit., 324-331.

2 In the recent cases the accepted criminal provisions havebeen overlooked in order to avoid
punishing medics or family members, referring to “public interest”, especially in the UK.
However, provisions remain unmodified. See Pretty v. the UK- 2346/02, ECHR, Judgment
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prohibition on travel, a compromise allows the home country to establish a
balance between progressive human rights protection and respect to its national
interest by not having to recognize VAE or PAS.” The countries should only
abide bytheir neighbors’ laws, which should have to place strictly defined
conditionsfor procedure itself and residence as a condition to apply for VAE or
PAS.To sum it all up, we stand at opinion ,,that it is morally and ethically correct
to allow people to take their lives in a controlled painless manner when they
are competent to clearly state their wish rather than let them suffer a lingering,
painful death from an illness which is going to kill them anyway.*“7

29 April 2002. The Purdy case, see R (on the application of Purdy) v Director of Public
Prosecutions [2009] UKHL 45.

73 See R. Huxtable, “The Suicide Tourist Trap: Compromise Across Boundaries”, Bioethical
Inquiry, No. 6, 2009, 334.

74 See J. Sawtell-Fearn, “Death with Dignity”, Exigence, Vol. 1, No. 1, 2017,
http.//commons.vces.edu/exigence/voll/iss1/3, 15.08.2018.

208



Dr. sc. Jelena Cuveljak*

IMPLEMENTACIJA DIREKTIVE O NAKNADI STETE ZBOG
POVREDE PRAVA TRZISNOG NATJECAJA U REPUBLICI HRVATSKOJ

UDK:339.13.012.42:347.426.6(497.5)
339.137.27:347.426.6(497.5)
Original research paper

Apstrakt:U postupku pred Agencijom za zastitu trzisnog natjecanja, kao
javnopravnim tijelom se ne naknaduje Steta koju su pretrpjele trece osobe
uslijed povrede trzisnog natjecanja stoga ostecene osobe trebaju u sudskom
postupku traziti naknadu pretrpjele Stete. No, kako su takvi postupci u praksi
rijetki, sa ciljem omogucavanja ostec¢enim osobama da ostvare svoje odstetne
zahtjeve u Europskoj uniji je zadnjih desetak godina uloZen izniman trud
kako bi se utvrdila sporna pitanja u odstetnim pravima drzava c¢lanica koja
otezavaju ili onemogucavaju ostvarivanje naknade Stete te kako bi se nasla
rjeSenja za otvorena pitanja. 1aj trud je rezultirao Direktivom za naknadu
Stete zbog povrede trzisnog natjecanja koja ima cilj ukinuti glavne prepreke
koje prijece efikasnu naknadu pretrpjele stete i koji jamce minimum zastite za
gradane i poduzetnike u Europskoj uniji. Predmetna Direktiva je propisala da
drzave clanice do 27. prosinca 2016. donose zakone i druge propise potrebne
za uskladivanje, a u Republici Hrvatskoj je donesen Zakon o postupcima
naknade Stete zbog povreda prava trziSnog natjecanja koji je objavijen u
Narodni novinama br. 69. od 14. srpnja 2017. Predmetni Zakon u 20. ¢lanaka
ureduje pitanja koja nisu uredena u opcim pravilima o naknadi Stete i o
parnicnom postupku ili ta pitanja direktiva ureduje na drugaciji nacin, kao Sto
je pitanje otkrivanja dokaza, zastite povjerljivih informacija, novcéanih kazni,
zastare, pitanje solidarne odgovornosti, ucinaka odluka javnopravnih tijeka,
prenosenje previsokih cijena te izracuna visine naknade Stete.

Kljucéne rijeci: naknada Stete, trzisno natjecanje, privatna provedba,
implementacija, direktiva EU

* Sutkinja Visokog trgovackog suda Republike Hrvatske
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1.UVODNE NAPOMENE

TrziSno natjecanje se Stiti putem jake javnopravne zastite, a u Republici
Hrvatskoj je to putem Agencije za zastitu trziSnog natjecanja, koja se brine za
provedbu propisa o zastiti trziSnog natjecanja te ima ovlasti provoditi postupke
1 kaznjavati prekrsitelje. No, u tom javnopravnom postupku se ne naknaduje
Steta koju su pretrpjele tre¢e osobe uslijed povrede trziSnog natjecanja, pa sve
ostecene osobe trebaju u sudskom postupku traziti naknadu pretrpjele Stete.
Upravo sa ciljem olakSavanja oSteCenicima da ostvare svoje odstetne zahtjeve
u Europskoj uniji je zadnjih desetak godina uloZen izniman trud kako bi se
utvrdila sporna pitanja u odStetnim pravima drzava ¢lanica koja otezavaju
ili onemogucavaju ostvarivanje naknade Stete te kako bi se nasla rjeSenja za
otvorena pitanja. !

Znacajan korak u cilju jacanja postupaka za naknadu Stete je bilo
donoSenje Uredbe br. 1/2003 o provedbi pravila o trZziSnom natjecanju
utvrdenim u ¢lancima 81. i 82. Ugovora o osnivanju Europske zajednice,’
u kojoj su uredena pitanja odnosa europskih i nacionalnih tijela za zastitu
trziSnog natjecanja kao i njihov odnos prema sudovima. Tako je dano pravo
sudovima da traze misljenje Komisije o pitanjima koja se ti¢u primjene prava
trziSnog natjecanja, zatim da traze informacije koje posjeduje Komisija a
odredeno je 1 da su sudovi vezani odlukom Komisije kada sude u predmetima
u kojima se primjenjuju pravila trziSnog natjecanja Zajednice, a o kojima je
Komisija ve¢ donijela odluku.

Nakon toga je temeljem istrazivanja kojem je bio cilj da se identificiraju
1 analiziraju prepreke za uspjeSno provodenje postupaka za naknadu Stete zbog
povrede trziSnog natjecanja® donesena Zelena knjiga o tuzbama za naknadu

! U pravu Sjedinjenih Americ¢kih Drzava privatna provedba odstetnih zahtjeva zbog povrede
prava trzi$nog natjecanja je znatno razvijenija - o usporedbi instituta za naknadu Stete zbog
povrede prava trzisnog natjecanja u EU i SAD vidi: Jones, Clifford A., Private Enforcement
of Antitrust Law in the EU, UK and USA,(1999. Oxford University Press.)

2 U njoj je istaknuto da trzi$no natjecanje osim europskih tijela Stite i nacionalna tijela, a
nacionalna tijela kada primjenjuju odredbe nacionalnog ili europskog prava mogu djelovati
kao javna vlast ili suditi u gradanskim predmetima izmedu privatnih stranaka. Nadalje je
propisano da sudovi drzava ¢lanica mogu traziti od Komisije informacije koje ona posjeduje
ili njezino misljenje o pitanjima koja se ticu primjene prava trzisnog natjecanja Zajednice, a
uz to su sudovi obvezni proslijediti Komisiji svaku pisanu presudu nacionalnih sudova kada
su primijenili ¢lanak 81. i 82. Ugovora. Uz to Uredba predvida pravilo su sudovi vezani
odlukom Komisije kada sude u predmetima u kojima se primjenjuju ¢lanci 81. i 82. Ugovora
o osnivanju Europske zajednice, a o kojima je Komisija ve¢ donijela odluku.

3 Ashurst komparativna analiza i u Ashurst analiza ekonomskih modela,2004., <http://
ec.europa.eu/competition/antitrust/actionsdamages/directive_en.html>  pristupljeno 1.
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Stete zbog povrede europskog prava trziSnog natjecanja.* Ona je identificirala
glavne zapreke za postizanje te je otvorila razgovor oko tih problema, s tim
da je jedno od tih pitanja bilo i pitanje primjene mjerodavnog prava a koje je
rijeSeno 2007. donosenjem Uredbe Rim I1.°

Zelena knjiga je potaknula brojne rasprave i komentare, a narucena je i
Studija o utjecaju kojoj je cilj bio predvidanje utjecaja predloZenih rjesenja’ iz
Zelene knjige. Temeljem tog opseznog materijala sa ekonomskim analizama
Komisija je utvrdila koji je utjecaj imao njezin dotadasnji rad a Studija je
posluzila 1 kao podloga za daljnji razvoj ovog instituta te izdavanje Bijele
knjige o tuzbama za naknadu Stete zbog povrede europskog prava trziSnog
natjecanja.’

Kako se kao jedno od bitnih prepreka za ostvarivanje prava na naknadu
Stete pojavilo i pitanje samog obracuna visine Stete, izraden je i Prakti¢ni vodic¢
za izracun visine $tete® a kojeg je sastavila Europska komisija nakon analize
postoje¢ih dosadasnjih slucajeva koju analizu je sastavio medunarodni tim
pravnika u suradnji sa ekonomskim stru¢njacima.’

Bijela knjiga je bila temelj za Direktivu 2014/104/EU Europskog
parlamenta 1 Vije¢a od 26. studenoga 2014. o odredenim pravilima kojima
se ureduju postupci za naknadu Stete prema nacionalnom pravu za krSenje

lipnja 2018..
4<http://ec.europa.eu/competition/antitrust/actionsdamages/documents.htm>
pristupljeno 1. lipnja 2018.

*Uredba (EZ) br. 864/2007. Europskog parlamenta i Vije¢a o mjerodavnom pravu za
izvanugovorne obveze od 11. srpnja 2007, a koja se Uredba primjenjuje na izvanugovornu
odgovornost za §tetu ako se Stetna radnja koja je uzrokovala Stetu dogodila nakon njezinog
stupanja na snagu odnosno nakon 11. sije¢nja 2009. godine, osim na podrucju Danske.
®Napravljena su ekonomska predvidanja buduceg razvoja te je utvrdeno da bi se pod razumnim
pretpostavkama otkrivanja kartela (oko 20%), u slu¢aju kada se naknaduje dvostruka Steta bez
kamata (ili jednostruka sa kamatama) godi$nje naknada Stete mogla dose¢i 17,3 biliona eura,
a u slucaju kada bi se dosudivala trostruka Steta bez kamata (ili dvostruka Steta sa kamatama),
onda bi godiSnje naknada mogla dose¢i 25,7 biliona eura. To bi bio iznos od 0,23% godiSnjeg
BDP.

"Donesena 2. travnja 2008. godine.

8Predmetni vodic je dostupan na Internet stranicama te sluzi za pomo¢ kod donosenja odluke
kojom metodom e se vrSiti obracuna visine pretrpjele Stete, no on ne obvezuje: <http://
ec.europa.eu/competition/antitrust/actionsdamages/quantification_en.html> pristupljeno
1. lipnja 2018.

°Predmetnu studiju je izradila Oxera Consulting Ltd u suradnji sa timom pravnika iz vise
drzava koje je vodio Dr Assimakis Komninos te uz ekonomske stru¢njake Dr Walter Beckert,
Professor Eric van Damme, Professor Mathias Dewatripont, Professor Julian Franks, Dr
Adriaan ten Kate i Professor Patrick Legros, a nalaiz se na:<http://ec.europa.eu/competition
/antitrust/actionsdamages/documents.html> pristupljeno 1. lipnja 2018.
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odredaba prava trziSnog natjecanja drzava Clanica i Europske unije,*® koja
ureduje pravila potrebna kako bi se osiguralo da svatko tko je pretrpio Stetu
prouzrocenu povredom prava trziSnog natjecanja od strane poduzetnika ili
udruzenja poduzetnika moZe uc¢inkovito ostvariti pravo na podnosenje zahtjeva
za potpunom naknadom nastale Stete od tog poduzetnika ili udruzenja.*
Predmetnu Direktivu su drzave Clanice trebale prenijeti u svoje zakonodavstvo
do 27. prosinca 2016.,** a Republika Hrvatska je u tu svrhu usvojila Zakon o
postupcima naknade Stete zbog povreda prava trziSnog natjecanja.s

2. SVRHA DONOSENJA ZAKONA

Prilikom prijenosa Direktive EU 2014/104 je trebalo imati u vidu da
ona predvida odredena pravila koja su nuZzna da bi svatko tko je pretrpio
Stetu prouzroc¢enu povredom trziSnog natjecanja od strane poduzetnika ili
organizacije poduzetnika mogao efikasno ostvariti punu naknadu pretrpljene
Stete. Pored toga se predvidaju pravila koja uklanjaju prepreke za uspjesno
funkcioniranje unutarnjeg trzista te pravila za koordinaciju izmedu nacionalnih
tijela za zaStitu trziSnog natjecanja i sudova.

Ovi ciljevi su sukladni sudskoj praksi Europskog suda'* u kojoj je
istaknuto da Ugovor o osnivanju EZ stvara svoj vlastiti pravni poredak koji
je integriran u pravne sustave drzava Clanica, pa su ih i sudovi drzava ¢lanica
duzni primjenjivati. Uz to je istaknuto da se svatko moze obratiti nacionalnom
sudu u sluc¢aju povrede pravila o trziSnom natjecanju, a u nedostatku pravila
zajednice, na pravnom sistemu drZava clanica je da osiguraju nadleznost
sudova i pravnu proceduru. Pri tome se ta pravna procedura mora temeljiti
na nacelu ekvivalencije odnosno da ta prava budu jednaka za sve osobe koje
traze naknadu pretrpjele Stete te na nacelu u€inkovitosti odnosno pravilu koje
zahtjeva da pravna procedura ne bude takva da onemoguci ili pretjerano oteza
efikasno provodenje prava zajednice."”

0Sluzbeni List EU L 349/1 od 5. prosinca 2014.

1 Detaljan prikaz sadrzaja Direktive EU 2014/104, vidi Kapural, Mirta: "Nova EU Direktiva o
pravu na naknadu Stete za povrede propisa o trzisnom natjecanju,” (2015) 5.Pravo i porezi, 72.
2Drzave ¢lanice su ili usvajale posebne zakone ili su donosile izmjene postojecih pravila,
o tome detaljno vidi na: <http://ec.europa.eu/competition/antitrust/actionsdamages/
directive_en.html>, pristupljeno 5. lipnja 2018.

3Narodne novine 69/17, a stupio je na snagu 22. srpnja 2017., dalje u tekstu Zakon
14C-453/99 (2001) predmet Courage i Crehan

> Andreanglei, Arianna: “’Courage Ltd v Crehan’ and the enforcement of Article 81 EC before
national courts.”(2005) v 25 br. 12. European Competition Law Review, 758
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Prethodno navedena stajaliSta su potvrdena i u spojenom predmetu
Manfredi i drugi, s time da je sud dodatno u pogledu uzrocne veze izmedu
sporazuma ili prakse te pretrpljene Stete je naveo da svaki pojedinac moze
zahtijevati naknadu pretrpljene Stete kada postoji uzro€na veza izmedu Stete
i zabranjenih sporazuma ili prakse.'® Time se priznalo pravo i indirektnim
kupcima da potrazuju naknadu Stete kada postoji uzrocnost izmedu Stete koju
su oni pretrpjeli i zabranjenog sporazuma ili prakse.'” Sukladno tim stavovima
Europskog suda je istaknuto da svaka fizicka ili pravna osoba koja je pretrpjela
Stetu zbog povrede trziSnog natjecanja ima pravo na punu naknadu Stete,
odnosno na naknadu koja ¢e ostecenika staviti u polozaj u kojem bi bio da nije
bilo povrede trziSnog natjecanja a to ukljucuje stvarnu Stetu, izgubljenu dobit
1 kamate. No puna odsteta ne smije dovesti do prekomjerne odstete bilo da je
rije¢ o punitivnim, viSestrukim ili drugim tipovima Stete.

Pitanje naknade Stete je u Republici Hrvatskoj uredeno op¢im propisima
ito Zakonom o obveznim odnosima,'® pravila o trziSnom natjecanju su uredena
u Zakonu o za$titi trziSnog natjecanja,'® dok su pravila o sudskom postupku u
okviru kojeg se izmedu ostalog raspravlja o pitanjima naknade Stete uredena
u Zakonu o parni¢cnom postupku,® stoga je prilikom prenosenja Direktive EU
2014/14 u nacionalni sustav trebalo voditi racuna o pravilima iz tih zakona
kako bi se ostvarili ciljevi same Direktive.

Osnovno pravilo o pravu na na naknadu Stete zbog povrede prava
trziSnog natjecanja je predvideno u ¢l. 69.a ZZTN kojom je uredeno da su
poduzetnici koji su povrijedili odredbe ZZTN-a ili ¢I. 101. ili 102. Ugovora
o funkcioniranju Europske unije,”’ odgovori za naknadu $tete nastalu tom
povredom te je utvrdena nadleznost trgovackih sudova za odlucivanje u tim
sporovima. Ostali propisi nisu sadrzavali posebna pravila o ovoj vrsti naknade
Stete, a zbog Cinjenice da Direktiva EU 2014/14 sadrzi kako materijalne tako i
postupovne odredbe, odluceno je da ¢e se njezino preuzimanje izvrsiti putem

e presuda Europskog suda pravde posl. br. C-295-298/04 iz 2006. godine, Vincenzo Manfredi
and Others v Lloyd Adriatico Assicurazioni SpA and Others

7Vise o tome vidi i: Carpagnano, Michele: Private Enforcement of Competition Law Arrives
in Italy: Analysis of the Jugement of the European Court of Justice in Joined Cases C-295-
289/04 Manfredi,,”(2006) Volume 3., Issue 1, The competition Law reviwe, 42.

8Narodne novine 35/2005, 41/2008, 125/2011, 78/2015 1 29/2018, dalje ZOO

¥ Narodne novine 79/09 i 80/13, i taj zakon ureduje javnu provedbu prava trzi$nog natjecanja,
dalje: ZZTN.

2Narodne novine 53/1991, 91/1992, 112/1999, 129/2000, 88/2001, 117/2003, 88/2005,
2/2007, 96/2008, 84/2008, 123/2008, 57/2011, 148/2011 - Zakon o parnicnom postupku
(prociséeni tekst), 25/2013 i 89/2014, dalje ZPP

21U OJ 2008/C 115/01 je objavljena nesluzbena Konsolidirana verzija Ugovora o Europskoj
uniji i Ugovora o funkcioniranju Europske unije, dalje UFEU.
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posebnog zakona, ali da se pri tome $to manje intervenira u postojeca opca
pravila koja su sukladna Direktivi EU 2014/14,%* a za koje propise je izri¢ito
i predvideno da se podredno primjenjuju u parnicama za naknadu Stete zbog
povrede trziSnog natjecanja.

3. OPCE ODREDBE

Predmet i1 podrucje primjene Zakona isti¢e da utvrduje pravila postupka
koja omogucuju svakome tko je pretrpio Stetu prouzrocenu povredom prava
trziSnog natjecanja od strane poduzetnika ili udruZenja poduzetnika uc¢inkovito
ostvarivanje prava na potpunu naknadu Stete od tog poduzetnika ili udruzenja
poduzetnika. Pored toga, Zakonom se utvrduju pravila koordinacije provedbe
pravila trZiSnog natjecanja od strane tijela nadleZznog za zaStitu trZiSnog
natjecanja i provedbe tih pravila u postupcima naknade Stete pred nadleznim
trgovackim sudom. Nadalje daje definicije pojmova koji su treminoloski
uskladeni s definicijama iz Direktive EU 2014/14 te sa pravnim pojmovima iz
vazecih propisa iz prava trziSnog natjecanja.*

Zakon ureduje i pitanje vrsta Steta na ¢iju naknadu oSte¢enik ima pravo
istiCu¢i pravo osStecenika na potpunu naknadu Stete, i to kako imovinske
Stete, tako 1 na popravljanje neimovinske Stete prouzrocene povredom prava
trzi$nog natjecanja* te na zakonske zatezne kamate. Direktiva EU 2014/14 je
nije obvezala drzave ¢lanice da se mora naknadivati i neimovinska Steta, ali
kako ZOO predvida taj vid Stete za sve druge slucajeve naknade Stete, tako
je 1 za slucaj povrede prava trziSnog natjecanja predvidena obveza naknade
neimovinske $tete, a sud ¢e dusudivati praviénu novcanu naknadu za taj vid
Stete, ako procijeni da to tezina povrede i okolnosti slucaja opravdavaju,
nezavisno od naknade imovinske Stete, a i kad nje nema.?

U pogledu oblika odgovornosti za Stetu koju Stetnik prouzroc¢i povredom
prava trziSnog natjecanja je odredeno da on odgovara za Stetu bez obzira
na krivnju, dakle odredena je koncepcija objektivne odgovornosti. Direktiva
EU 2014/14 ne odreduje koju bi vrstu odgovornosti trebalo propisati, ve¢ se
drzavama ¢lanicama omogucava da same odrede pravila odgovornosti, ali pod
uvjetom da se osigura u¢inkovito ostvarivanje prava na naknadu Stete i nacelo

2Tako se samo istiCe da postoji obveza placanja zakonskih zateznih kamata, a pravila o
dospijecu i visini su sadrzana u ZOO-u.

2 (Clanak 3 Zakona sadrZi 26 pojmova.

24 (1. 1046. ZOO-a predvida i taj vid §tete i to kako za fizicke tako i za pravne osobe.

(1. 1100. ZOO-a
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jednakovrijednosti. Kako se kod javnopravne provedbe propisa o trziSnom
natjecanju trazi samo objektivna odgovornosti, onda je koncept objektivne
odgovornosti preuzeti i za naknadu Stete ¢ime se moze osigurati trazena
ucinkovitost i koordinacija ovih dvaju oblika povrede. Dodatno je predvideno
da se predmnijeva da je zbog povrede prava trziSnog natjecanja pocinjene u
obliku kartela nastala Steta, osim ako Stetnik ne dokaze suprotno. Naime, za
Stetu nastalu povredom prava trzi$nog natjecanja u obliku kartela smatra se da
je prouzrocena tim kartelom, osim ako se dokaze da taj kartel nije bio uzrok
Stete. Ta presumpcija proizlazi neposredno iz teksta Direktive EU 2014/14.%

4. OTKRIVANJE DOKAZA

Dokazivanje svih elemenata odnosa odgovornosti za Stetu je najtezi
dio ovih postupaka, jer oStecenici kao tuzitelji ve¢inom nemaju jednostavan
pristup dokazima. Naime, u pravilu se u sudskim parni¢nim postupcima
primjenjuje nacéelo dispozicije stranaka’ pa tijek postupka ovisi od inicijative
same stranke. Pored toga, iako bi se u sudskom postupku morala utvrditi istina,
pod utjecajem nacela dispozicije 1 nacela ekonomicnosti do utvrdivanja pune
istine se ne dolazi u sudskom postupku.?® Stoga je pitanje otkrivanja dokaza
uredeno vrlo detaljno.

Tako je odredeno da sud moze, na prijedlog stranke koja se poziva na
ispravu ili druge dokaze koji su odredeni ili odredivi i tvrdi da se oni nalaze
kod druge stranke ili tre¢e osobe ili su im dostupni, te osobe druge pozvati
da u odredenom roku podnesu isprave, odnosno predoc¢e dokaze.” Prije nego
Sto se donese odluka sud ¢e pozvati drugu stranu odnosno trecu osobu da se
o tome izjasne.*’Kad stranka, odnosno tre¢a osoba tvrdi da se dokaz ne nalazi
kod nje, odnosno da joj nije dostupan, sud moze radi utvrdivanja te ¢injenice
izvoditi dokaze. No ako stranka ne postupi po odluci suda kojom joj se nalaze
otkrivanje dokaza, sud ¢e Cinjenice koje su se tim dokazom trebale utvrditi

%(]. 17.2. Zakona “Presumira se da krSenja pocinjena u obliku kartela uzrokuju Stetu.
Prekrsitelj ima pravo obaranja te presumpcije.”

270 tome vidi vise: Dika, Mihajlo: Gradansko parnicno pravo, parnicne radnje,V. knjiga,
(2008., Narodne novine d.d., Zagreb).

28Vidi i:Dika, Mihajlo “O nacelu neposrednosti u parnicnom postupku de lege lata uz neke
projekcije de lege ferenda” (2010.) Vol. 58 No. 4,Zbornik Pravnog fakulteta u Zagrebu, str.
899

2 (. 6. Zakona

30Uz razloge navedene op¢im propisom stranka ili treca osoba ima pravo uskratiti otkrivanje
dokaza samo u mjeri u kojoj bi to u smislu posebnih propisa znacilo otkrivanje odvjetnicke
tajne ili njezine komunikacije s odvjetnikom.
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smatrati utvrdenima. Dakle, nakon §to sud nalozi drugoj strani u postupku
da otkrije odradeni dokaz, onda ¢e se u slucaju prikrivanja dokaza smatrati
utvrdenom ¢injenica koja se trebala utvrditi izvodenjem toga dokaza.

Poslovanje na trziStu je povezano i sa velikim brojem povjerljivih
informacija, stoga je odredeno da je sud ovlasten naloziti otkrivanje dokaza
koji sadrze povjerljive podatke kada smatra da su oni relevantni za postupak
naknade Stete. No, radi zastite povjerljivih informacija je istaknuto da se moze
traziti iskljucenje javnosti iz cijelog ili dijela postupka, zatim da se moze
odrediti da se dokumenti koji sadrze te informacije ne mogu umnozavati, vec¢
se moze izvr$iti uvid u sudu u te dokumente potom da se moze odrediti da se
dokumenti koji sadrze te informacije zatvore u poseban omot koji se moze
otvarati samo na sudu, u kojem slucaju ¢e se ponovno zatvoriti u poseban
omot 1 na omotu naznaciti da je dokument razgledan, datum razgledanja 1
tko je vrSio razgledanje te da je moguce prije davanja na uvid dokumenata
koji sadrze povjerljive informacije upozoriti stranke i druge osobe koje imaju
pravo uvida u dokument koji sadrzi povjerljive informacije o obvezi ¢uvanja
tih informacija.”!

Posebna pravila su odredena za dokaze iz spisa predmeta tijela nadleznog
za zastitu trziSnog natjecanja pri ¢emu je bitno da stranka odredeno postavi
svoj zahtjev za otkrivanjem tih dokaza te da se dokaz ne moze pribaviti na
drugi nacin ili bi se mogao pribaviti samo s nerazmjernim tesko¢ama te da se
osigurava zastita uc¢inkovitosti javne provedbe prava trziSnog natjecanja.

Takoder su predvidena i pravila koja ureduju odnos izmedu instituta
oslobodenja ili umanjenja kazne* i naknade Stete jer je taj program bitan
za javnu provedbu prava trziSnog natjecanja.”” Naime, ako se prijave ucine
dostupnima podnositelju tuzbe onda ¢e dokazivanje biti olakSano, ali bi

31S obzirom na opca pravila o javnosti sudskog postupka te o dostavama elektronickim putem,
naglaseno je da se podnesci i odluke koji sadrzavaju podatke zbog kojih je iskljucena javnost
ne dostavljaju putem e-Oglasne ploce suda nego putem poste, te da ¢e sud u slucaju neuspjele
dostave pozvati stranku putem e-Oglasne ploce da u roku od osam dana od dana objave tog
poziva neposredno u sudu preuzme podnesak ili odluku. Ako u ostavljenom roku stranka ne
preuzme podnesak ili odluku, smatrat ¢e se da je dostava obavljena istekom osmoga dana od
dana objave poziva za preuzimanje podneska ili odluke na e-Oglasnoj plo¢i suda.

32 Leniency* program je institut oslobadanja ili ublazavanja kazne sudionicima zabranjenih
sporazuma poduzetnika Europske zajednice koji je sadrzan u Obavijesti Komisije o
oslobodenju ili ublazavanju kazni u kartelnim predmetima OJ 2004 C 298/17

3 Komisija smatra da je aktivnost programa vazna kako za javnu tako i za privatnu provedbu
jer oni pridonose otkrivanju kartela i stoga je taj program kljucan za razvoj privatnih tuzbi
radi naknade Stete. Pitanje odnosa tog programa i tuzbi za naknadu §tete je relevantno samo u
odnosu na one povrede koje su pokrivene tim programom odnosno u pogledu tajnih kartelnih
sporazuma unutar zajednice.
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otkrivanje moglo dovesti do smanjivanja programa koji pomaze otkrivanju
kartela, pa time 1 ugroziti njegovu ucinkovitost. Stoga je izriito predvideno
da sud ne mozZe naloZiti razotkrivanje dokaza koji su sadrzani u leniency
izjavama® odnosno u dobrovoljnim nagodbama.” No tuzitelj moze postaviti
zahtjev da sud izvrs$i uvid u dokumente i utvrdi da li oni po svom sadrzaju
odgovaraju definicijama vezanima uz dokumente koji se ne smiju otkrivati. U
tom slucaju ¢e sud saslusati i autore predmetnih dokumenata ali sud ne smije
dopustiti uvid u te dokumente drugim osobama.

Da bi se pravila o razotkrivanju dokaza mogla stvarno i provoditi
odredeno je da sudovi mogu novcano kazniti stranke, njihove punomoc¢nike 1
trece osobe te njihove odgovorne osobe ako ne ispunjavaju ili odbijaju ispuniti
obveze koje su nametnute odlukom suda kojim se Stite povjerljive informacije
ilipovrijede ograni¢enja uporabe dokaza.*®

5. UCINAK ODLUKA TIJELA NADLEZNIH ZA ZASTITU TRZISNOG
NATJECANJA, ZASTARA, SOLIDARNA ODGOVORNOST

U Uredbi br. 1/2003 o provedbi pravila o trziSnom natjecanju
utvrdenim u ¢lancima 81. 1 82. Ugovora o osnivanju Europske zajednice, je
predvidena obvezna vezanost odluke nacionalnog suda sa odlukom Komisije,
odnosno predvideno je pravilo da kada sudovi sude u predmetima u kojima
se primjenjuju ¢lanci 81. 1 82. Ugovora o osnivanju Europske zajednice, a
o kojima je Komisija ve¢ donijela odluku, sudovi ne mogu donijeti odluku
suprotno odluci Komisije. Nastavno na to pravilo je u Zakonu predvideno da
se povreda prava trziSnog natjecanja koja je utvrdena pravomo¢nom odlukom
Agencije ili odlukom Visokog upravnog suda Republike Hrvatske donesenom
u upravnom sporu protiv rjeSenja Agencije smatra nepobitno dokazanom za
potrebe postupka naknade Stete. Nadalje je odredeno da povreda ¢lanka 101.
1/ili 102. UFEU-a utvrdena pravomo¢nom odlukom tijela nadleZznog za zastitu
trziSnog natjecanja druge drzave ¢lanice Europske unije ili suda druge drzave

3engl. Leniency, je sustav potpunog ili djelomi¢nog oslobodenja od kazne za ono sudionika
kartela koji je izvr$io prijavu tog kartela. ,,. ... Taj se pojam moze prevesti u obliku tautoloske
definicije, drugim rije¢ima opisno kao program oslobodenja od kazne ili smanjenja kazne,
vidii: Bajaci¢, Martina — Stepani¢, Martina: “(Ne)dosljednost pri prevodenju pojmova iz
prava trziSnog natjecanja Europske unije,” (2010) Vol.60 No.3-4, Zbornik Pravnog fakulteta
u Zagrebu, 765.

#engl. settlement submissions znaci dobrovoljno dostavljen podnesak od poduzetnika
prema javnopravnom tijelu za zastitu trziSnog natjecanja u kojem poduzetnik opisuje svoje
sudjelovanje u povredi trziSnog natjecanja i svoju odgovornost a koji podnesak omogucuje
provodenje jednostavnijeg postupka.

3 (1. 10. Zakona.
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¢lanice Europske unije smatra se dokazanom u postupku naknade Stete, osim
ako se ne dokaze suprotno.

5.1. ZASTARA

Protek vremena je jedna od ¢injenica koje utjecu na postanak, promjenu
ili prestanak pravnih odnosa, stoga pravo predvida protek vremena kao uzrok
nastanka, promjene ili prestanka odredenog pravnog odnosa.” U pogledu
pitanja zastare se polazi od Cinjenice da institut zastare igra vaznu ulogu u
pogledu pitanja pravne sigurnosti, ali moze predstavljati 1 znacajnu prepreku
ostvarenju prava na naknadu Stete, stoga su u direktivi predvidena posebna
pravila o tijeku zastare.” Temeljem tih pravila drzave ¢lanice moraju urediti
pitanje zastare na nacin da ta pravila ureduju pitanje od kada tece tijek zastare
zatim trajanje tog roka kao i okolnosti zbog kojih zastrani rok ne tece odnosno
zbog kojih se taj rok prekida.*’

Stoga je odredeno da trazbina naknade Stete zastarijeva u roku od pet
godina od dana prestanka povrede prava trziSnog natjecanja i od dana kada
je ostecenik saznao ili je mogao saznati za povredu prava trziSnog natjecanja,
Stetu 1 Stetnika. No, ako tijelo nadlezno za zaStitu trziSnog natjecanja pokrene
postupak utvrdivanja povrede prava trziSnog natjecanja na koje se odnosi
postupak naknade Stete, zastara se prekida. Zastara pocinje ponovno teci
od dana pravomoc¢nosti odluke o povredi ili od dana na koji je postupak
pravomoc¢no okoncan. Takoder zastara ne tece tijekom postupka sporazumnog
rjeSavanja sporova u odnosu na one strane koje su bile ili jesu zajedno
uklju€ene u sporazumno rjeSavanje sporova.U svakom slucaju trazbina
naknade Stete zastarijeva u roku od 15 godina od prestanka povrede prava
trziSnog natjecanja.*’

5.2. ZAJEDNICKA I SOLIDARNA ODGOVORNOST

Kod naknade Stete zbog povrede trziSnog natjecanja se kao i u svakom
drugom odnosu odgovornosti za Stetu pojavljuju najmanje dva subjekta i to
osoba koja je pocinila tu Stetu odnosno Stetnik te osoba koja trazi naknadu

370 tome vidi vise: Raspor, Andrija: Zastara (Informator, Zagreb, 1982.), str. 1. — 6.

38 (Clanak 10. Direktive EU 2014/14

30 tome vidi vise: Cesi¢, Zlatko — Gorenc, Vilim — Kader, Hrvoje — Momcinovi¢, Hrvoje
— Pavi¢, Drago — Perkupi¢, Ante — Pesuti¢, Andrea — Slakoper, Zvonimir — Vidovi¢, Ante —
Vukmir, Branko: Komentar Zakona o obveznim odnosima, (2005. RRIF, Zagreb) str. 321.
—325.

% (1. 12. Zakona
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pretrpljene $tete odnosno ostecenik," a oboje mogu biti sve fizicke i pravne
osobe.* Kao Stetnik se uvijek javlja onaj poduzetnik koji je po¢inio povredu
trziSnog natjecanja, a ako ima viSe osoba koje su odgovorne za povredu
trziSnog natjecanja," onda postoji njihova solidarna odgovornost.* Poticatelj
1 pomagatelj te onaj koji je pomagao da se odgovorne osobe ne otkriju
odgovaraju solidarno s njima. Takoder solidarno odgovaraju za prouzrocenu
Stetu 1 osobe koje su je uzrokovale radec¢i nezavisno jedna od druge, ako se
ne mogu utvrditi njihovi udjeli u nastaloj Steti. Kada je nedvojbeno da je
Stetu prouzrocila neka od dviju ili viSe odredenih osoba koje su na neki nacin
medusobno povezane, a ne moze se utvrditi koja je od njih Stetu prouzrocila,
te osobe odgovaraju solidarno.*

U pogledu stetnika koji su povredu trziSnog natjecanja pocinili
zajedno je odredeno da ¢e drzave Clanice odrediti pravila temeljem kojih su
oni oSte¢enima odgovorni za prouzroCenu Stetu zajedno ali i pojedinacno,
s time da oStecenik ima pravo traziti punu naknadu Stete od bilo kojeg od
njih sve dok mu S§teta nije u potpunosti nadoknadena. No, iznimno korisnik
oslobodenja od placanja upravno-kaznene mjere*® solidarno je odgovoran
isklju¢ivo premanjegovim izravnim i neizravnim kupcima i dobavlja¢ima,
adrugim oStecenicima samo kada se potpuna naknada Stete ne moze ostvariti
od drugih Stetnika Druga iznimka se odnosi na male i srednje poduzetnike,'’
te se odreduje kako je Stetnik mali ili srednji poduzetnik solidarno odgovoran
samo svojim izravnim i neizravnim kupcima i/ili dobavljac¢ima ako je njegov
trziSni udio na mjerodavnom trziStu iznosi manje od 5 % tijekom trajanja
povrede prava trziSnog natjecanja i ako bi primjena uobicajenih pravila
solidarne odgovornosti nepovratno ugrozila njegovu gospodarsku odrzivost 1
prouzrocila gubitak ukupne vrijednosti njegove imovine."®

10 tome vidi vise i: Vizner, Boris:Gradansko pravo,(1962, vlastita naklada, Zagreb). str. 529.
“2Vidi: Barbi¢, Jaksa: Zakon o trgovackim drustvima,(2010. Organizator d.o.o., Zagreb)

4 Sto je Cest sludaj kod kartela.

#Vidii: Crni¢, Jadranko: “Odgovornost vise osoba za istu Stetu i podjeljena odgovornost”(1987)
9-10., Nasa zakonitost, 1040.

“Vidi vise: Barbi¢, Jak$a - Crni¢, Ivica - Dika, Mihajlo - Klari¢, Petar - Radolovi¢,
Aldo:Naknada Stete u primjeni novog Zakona o obveznim odnosima, (Narodne novine,
Zagreb, 2005.)

%Vidi vise: Kapular, Mirta:” Primjena instituta oslobodenja ili smanjenja kazne u pravu
trzisnog natjecanja” doktorska disertacija, Zagreb: Pravni fakultet, 2012., str. 31.

“Pravila o tome tko su mali a tko srednji poduzetnici su uredena u Preporuci Komisije
C(2003)1422

“0va se iznimka ne primjenjuje ako je mali ili srednji poduzetnik aktivno sudjelovao u
povredi prava trzisnog natjecanja kao inicijator ili je poticao druge poduzetnike da sudjeluju
u povredi, osobito primjenom prisile ili prijetnje ili ako je ranije utvrdeno odlukom o povredi
prava trziSnog natjecanja da je taj mali ili srednji poduzetnik povrijedio pravo trzisnog
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6. PRENOSENJE PREKOMJERNIH CIJENA

Prigovor prijenosa Stete je vezan uz mogucnost indirektnih kupaca da se
javljaju kao tuzitelji. Naime, indirektni su kupci oni koji ne kupuju proizvode
neposredno od ¢lanova kartela ve¢ od njihovih direktnih kupaca. Izmedu
ostalog u tu kategoriju indirektnih kupaca ulaze i potrosaci kao krajnji kupci.*
Kod indirektnih kupaca™ Steta nastaje tako $to direktni kupci kao posrednici
u prodaji proizvoda dio ili sav svoj gubitak zbog povecane cijene odredenog
proizvoda prenesu dalje na svoje kupce. Kako dio pravnih poredaka nije
tim indirektnim oSte¢enicima priznavao pravo na naknadu Stete,” izricito je
predvideno da oni imaju pravo na naknadu Stete te je odredeno da se smatra da
je ostecenik koji je neizravni kupac dokazao da je prekomjerna cijena prenesena
na njega ako dokaze da je Stetnik pocinio povredu prava trziSnog natjecanja
zatim da je povreda prava trziSnog natjecanja dovela do prekomjerne cijene
za izravnog kupca Stetnika i da je oStecenik kupio robu i/ili usluge koji su bili
predmetom povrede prava trziSnog natjecanja ili je kupio robu i/ili usluge koji
su iz njih izvedene ili ih sadrze. No, Stetnik i u tom sluc¢aju moze dokazivati da
prekomjerna cijena nije prenesena, odnosno da je prenesena u manjem iznosu.

Povezano sa time 1 Stetnik moZe kao obranu navesti ¢injenicu da je
ostecenik u cijelosti ili djelomic¢no prenio prekomjernu cijenu dalje niz lanac
opskrbe te na taj naCin umanjio iznos obi¢ne Stete koju je pretrpio. U tom
slu¢aju je na Stetniku teret dokazivanja da je prekomjerna cijena prenesena i u
kojem opsegu je prenesena.

No, uslu¢aju kada se kao tuzitelj u tuzbama javljaju kao tuzitelj 1 direktni i
indirektni kupci moguce je da tuZitelj mora naknaditi puno vecu Stetu odnosno
da dode do viSestruke odgovornosti ili da tuzitelj uopée ne odgovara. Kako
bi se taj problem izbjegao izri¢ito je predvideno da postupci naknade Stete
oStecenika s razliCitih razina lanca opskrbe ne smiju dovesti do viSestruke
odgovornosti ili nepostojanja odgovornosti Stetnika.Dakle sudovi moraju uzeti
u obzir sve okolnosti slucaja kako ne bi doslo do plac¢anja viSestruke naknade

natjecanja.

“Tako neki autori smatraju da je pitanje indirektnih kupaca centralni problem tuzbi za
naknadu Stete — o tome vidi: Wenzel Bulst, Fridrich, "Private Antitrust enforcement at a
Roundobout,”(2006) 7., European Business Organization Law Review 7, 732.

Vidi i Bukovac Puvada Maja - Butorac, Vlatka: “Izvanugovorna odgovornost za Stetu
prouzrocenu povredom pravila trziSnog natjecanja” (2008) 12., Hrvatska pravna revija, 42.
*1'Vrhovni sud SAD-a ne priznaje pravo indirektnim kupcima da traze naknadu Stete (Ilions
Crick Co v. Ilinois , 434 U.A. 881, 98. S.Ct.243. US 1977.), no pojedine drzave mogu
donositi zakone kojima se dopusta indirektnim kupcima pokretanje postupka za naknadu Stete
(Californic v. ARC America Corp 490 U.S. 93. S.Ct.93. 1989).
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Stete odnosno da se bi tuzenik bio uspjesan u jednom postupku sa prigovorom
prijenosa Stete a u drugome da oSteceni-indirektni kupac ne uspije dokazati da
je do prijenosa Stete doslo. U tom cilju je predvideno da ¢e Komisija izraditi
vodi¢ za sudove temeljem kojih ¢e se moci procijeniti udio prijenosa vise
odredene cijene a koji dio je prenesen sa direktnog na indirektnog kupca.>

7. IZRACUN VISINE IZNOSA STETE i SPORAZUMNO RJESAVANIJE
SPOROVA

Kako je pitanje izraCuna visine pretrpjele Stetne iznimno sloZeno i
znatno otezava sudski postupak, Komisija je ulozila znatan rad te je izraden
neobvezujuciPrakti¢ni vodi¢ o kvantifikaciji Stete u tuzbama za naknadu Stete
temeljenima na povredi ¢lankalO1. i1li102. UFEU za izracun visine pretrpjele
Stete.”® Taj vodi¢ ne obvezuje ali je kvalitetan materijal koji pomaze kako
sudovima tako 1 struénjacima ekonomistima prilikom izrade izra¢una visine
pretrpljene Stete 1 to kako u sluc¢aju povrede trziSnog natjecanja tako i u drugim
slucajevima kvantifikacije pretrpljene Stete.

S obzirom da je u odredenim slucajevima nemoguce utvrditi tocnu visinu
Stete ili su za to potrebe iznimno velike teskoc¢e dana je u Zakonu moguénost
sudu da po slobodnoj ocjeni procijeni iznos Stete u slucaju kada utvrdi da
stranci pripada pravo na naknadu Stete. Ovo pravilo ¢e sigurno pomo¢i svim
onim oSte¢enicima koji su pretrpjeli manji iznos Stete a za Sto bi trebalo
provoditi sloZzena ekonomska vjeStacenja te u onim slucajevima kada se niti
vjeStaCenjem ne moze sa sigurnoscu utvrditi tocan iznos Stete vec priblizan.
Pri utvrdivanju visine Stete sud treba uzeti u obzir ¢injenicu da procjena visine
iznosa Stete znaci u biti procjenu toga kako bi se razvilo mjerodavno trziste da
povrede nije bilo. Ta procjena podrazumijeva usporedbu sa situacijom koja je
po definiciji hipotetska i ne moze se izra¢un izvrsiti potpuno tocno. Dodatno
sa ciljem olakSavanja sudu procjene visine Stete je odredeno da sud moze
kod odredivanja iznosa naknade Stete zatraziti stru¢nu pomoc¢ tijela nadleznog
za zaStitu trziSnog natjecanja. Dakle sud u ovim postupcima moze traziti i
stru¢nu pomo¢ ekonomskih struénjaka i to kako Agencije za zastitu trziSnog
natjecanja tako i Komisije.

s2lanak 16. Direktive EU 2014/14
3 Dostupno na: <http://ec.europa.eu/competition/antitrust/actionsdamages/
quantification_en.html>, pristupljeno 28. kolovoza 2018.
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7.1. SPORAZUMNO RJESAVANIJE SPOROVA

Sa ciljem omogucavanja mirnog rjeSenja spora je uvedeno pravilo da se
moze traziti zastoj sudskog postupka 1 to na vrijeme od dvije godine, a stranke
mogu traziti 1 ranije nastavak postupka a po proteku roka od dvije godine ¢e
sud po sluzbenoj duznosti nastaviti postupak. Taj zastoj se moze odnositi na
sve stranke u postupku, ali 1 samo na one stranke koje su zajedno ukljucene u
sporazumno rjeSavanje spora.

Kako je moguce da samo dio stranaka postigne nagodbu, odredeno je
da ako ostecenik postigne nagodbu s jednim ili vise Stetnika, ukupni iznos
Stete ¢iju naknadu ima pravo potrazivati umanjit ée se za iznos udjela u Steti
koju su ti Stetnici prouzro¢ili. Naime, preostali dio trazbine oSte¢enika koji
je postigao nagodbu ostvaruje se samo od drugih Stetnika koji ne sudjeluju u
nagodbi. Stetnici koji ne sudjeluju u nagodbi nemaju pravo od $tetnika koji
sudjeluju u nagodbi traziti placanje udjela u Steti za preostali dio trazbine.
Iznimno, kada Stetnici koji ne sudjeluju u nagodbi ne mogu podmiriti ostatak
trazbine ostecenika koji sudjeluje u nagodbi, taj oStecenik moze ostvariti
ostatak trazbine od Stetnika koji sudjeluju u nagodbi, ali izri¢itom odredbom
nagodbe stranke mogu iskljuciti primjenu ove iznimke.

8. ZAVRSNE NAPOMENE

Najveci problem kojeg je sama Direktiva EU 2014/14 imala je bilo
pitanje pravnog osnova za donosenje takve direktive jer unutar Europske unije
postoje razlicita stajaliSta® o mogucénosti da se na Uniju prebaci nadleznost u
pogledu gradanskih sudskih postupaka. Naime drzave Clanice smatraju da je
pitanje gradanskih postupaka iskljucivo u njihovoj nadleznosti*> pa ne postoji
pravni temelj da se donese direktiva koja bi uredivala pitanja iz gradanskog
sudskog postupka, no nakon duge rasprave je ipak usvojena,*® ¢ime je ipak
Komisija na mala vrata unificirala neka pitanja naknade Stete putem pitanja
naknade Stete zbog povrede trziSnog natjecanja.

%0 stavovima protiv harmonizacije vidi: Alfaro, Jesus: "Against Positive Harmonization:
The European Commission Proposal to Strengthen the Private Enforcement of Competition
Law™ (2009). InDret, Vol. 3, 2009. Dostupno na SSRN<https://ssrn.com/abstract=1439643
>pristupljeno 16. kolovoza 2018.

*Leskinen, Charlotte "“The Competence of the European Union to Adopt Measures
Harmonizing the Procedural Rules Governing EC Antitrust Damages Actions. Dostupno na
SSRN <http://ssrn.com/abstract=1138797> pristupljeno 16. kolovoza 2018.

*Riley, Alan: "The modernisation of EU anti-cartel enforcement: will the Commission grasp
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Ovaj Zakon ima za cilj olakSavanje postupaka za ostvarivanje naknade
Stete u sluCaju povrede trziSnog natjecanja, a oSteCenicima olakSava pristup
dokazima, produljuje rokove zastare, uvodi visi stupanj odgovornosti Stetnika
u odnosu i to objektivnu odgovornosti, no pitanje je da li ¢e stvarno potaknuti
pokretanje veceg broja postupaka za naknadu Stete zbog povrede trziSnog
natjecanja. Do sada u Republici Hrvatskoj nije bilo veceg broja postupaka
za naknadu Stete zbog povrede trziSnog natjecanja a to se nije dogodilo niti
u prvih godinu dana primjene ovog Zakona. Cilj primjene novih pravila je
u tome da se putem sudskih postupaka za naknadu Stete nastale fizickim i
pravnim osobama povredom prava trziSnog natjecanja, uz postojece visoke
sankcije koje moze izre¢i javnopravno tijelo, poveca postivanje prava trziSnog
natjecanja.

Novi Zakon uvodi i neke novine u odnosu na druge postupke naknade
Stete 1 to prije svega u pogledu pravila o otkrivanju dokaza, oslobodenjima
od odgovornosti u ovim slucajevima te iznimke kod solidarne odgovornosti,
pa ¢e to predstavljati izazov za suce koji ¢e uz op¢i propis primjenjivati i
ovaj Zakon. No oc¢ekuje se da ¢e njegova primjena imati pozitivan uc¢inak na
privatnu i javnu provedbu prava trziSnog natjecanja.Ipak za uspjesnu provedbu
pravila trziSnog natjecanja je potrebna kako javna tako i privatna provedba
jer je javna provedba motivirana prije svega pronalasku najvecih prekrsitelja
prava trziSnog natjecanja i njihovom kaznjavanju dok je privatna provedba
motivirana naknadom pretrpljene Stete.*’

Ipak, s obzirom da ni Direktiva EU 2014/14 a ni ovaj Zakon ne uvode
moguénost vodenja kolektivnih sporova za naknadu Stete zbog povrede
trziSnog natjecanja, nije za ocekivati da ¢e mali poduzetnici i potrosaci
pokretati veéi broj sporova. Naime, visina Stete koju oni pretrpe je pojedina¢no
relativno mala, a sudski postupak je kompliciran i zahtjevan, pa bi za vodenje
kolektivnih sporova i to putem udruga koje bi bile ovlastene za pokretanje
postupaka sigurno pozitivno utjecalo na povecanje broja postupaka za naknadu
Stete.

the opportunity?”, (2010), 31, European Competition Law Review, 191
5’Lande, Robert H., Davis, Joshua P: "Benefits from Private Antitrust Enforcement: An
Analysis of Forty Cases” (2008) 42 University of San Francisco Law Review, 8§79,
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IMPLEMENTATION OF THE DIRECTIVE ON DAMAGES FOR
INFRINGEMENTS OF THE COMPETITION LAW
IN THE REPUBLIC OF CROATIA

Abstract: In the proceedings conducted by the Croatian Competition
Agency the injured third parties are not entitled to claim for compensation
of damages incurred by infringement of the competition law provisions so
they have to turn to the courts in order to claim for compensation. However,
there are only a few judicial proceedings conducted in this area of legal
practice. Therefore, in the past ten years, the European Union has put efforts
into detecting which specific rules of the tort law in the Member States are
complicating and precluding the injured parties from being compensated
for the incurred damages. These efforts has resulted in the Directive of the
European parliament and of the council on certain rules governing actions
for damages under national law for infringements of the competition law
provisions of the Member States and of the European Union. The Directive
has stipulated that the Member States shall, by 27 December 2016, adopt laws
and other regulations necessary for the harmonization, and in the Republic
of Croatia Law on damages claims for the breach of competition rules
published in the Official Gazette no. 69. of 14.7.2017. The subject matter has
20 articles, which regulates issues that are not regulated in the general rules
on compensation for damages and litigation, or the issues of the directive
are regulated in a different way, such as the issue of disclosure of evidence,
protection of confidential information, fines, statute of limitations, joint and
several liability, the effects of national decisions of public law authorities,
passing-on of overcharges and quantification of harm.

Keywords: indemnity, competition, private enforcement, implementation,
EU directive
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IIpog. 0-p Anexcanopa I pyescka /lpaxynescxku™

MEI'YHAPOJHHUTE CTAHJIAPJIU 3A IOCTAIIYBAIE CO
3ATBOPEHUIIA OCYJIEHU HA KA3ZHA JOKUBOTEH 3ATBOP U
APYT'N NOJII'U KA3HU 3ATBOP

UDK:343.261-052:341.24
Original research paper

Ancmpaxkm: Aémopom Ha mpyoom ce 0C8PHY6A HA MeIVHAPOOHUMme
cmanoapou 3a NOCMAnysarbe CcO 3amEOpeHuyu OcyOeHUu Ha KAa3Hd
0021cU8Omen 3ameop u opy2u 0oaeu KazHu 3ameop. Bo nocebno nocnasje
agmopom 2u aHAIU3Upa 1e2UciamuerHume u NPAKMuyHume dacnekmu Ha
KasHama 0odicueomeH 3ameop 6o Penybnuxa Makedonuja, u oasa kpamox
KoMnapamuenen npecied Ha Je2UCIamueHu UCKYCMEAd 60 8PCKA CO 084d
Kaszua.Bo oonoc na mpemmanom na auyama ocyoeHu Ha KA3HA O0HCUBOMEH
3ameop ce awanuzupaam 06ama HAj3HAYAJHU MerVHAPOOHU OOKYMeHmu,
Cmanoaponume MUHUMATHU NPABUNLA 34 NOCMANY8AFe CO 3AMEOPeHUyU
pesuoupanu (Hencon Manoena Ilpasuna) u Eeponckume 3ameopcku
npasuna, a noceono Ilpenopakama Rec (2003) 23 na Komumemom
HA MUHUCMpU 00 3emjume 4YleHKU 3d YNpasysaremo 00 CMpaHd Ha
3ameopckama AOMUHUCMPAYUja co 3amMeopeHuyume 0cyOeHu Ha Ka3Hd
0odicusomen 3ameop u opyau 001U Ka3Hu 3ameop. Aemopom na mpyoom
3aKyuy6a 0eka co yei Cnpeuysarbe Ha wmemuume epexmu Ha Ka3HUme
doxcusomeH 3ameop u Opyaume 00s12U KA3HU 30M80p, Ha 3ameopeHuyume
Kou U30pxy8aam Ka3Ha 00X UBOMeH 3ameop U Opyau 002U Ka3HU 3ameop,
mpeba 0a um ce nOHYOam coO008eMHU MAMEPUJATIHU YCI08U U MONCHOCU
3a husuuKa, UHMeneKmyaiHa u eMOYUOHAIHA CMUMylayuja; 0a ce passue
npujamenu npuUjamencku ousajH Ha 3ameopcku npocmopuu, meben uykpacu,
3ameopenuyume mpeba 0a ce cmecmysaam, KOAKY Wmo € MOXCHO M08eKe, 80
3ameopu wmoce Haoraam 60 OIU3UHA 00 HUBHUME ceMmejcmed ulu OAUCKU
POOHUHU; mpeda 0a ce 003801y8aam NUCMA, MeleOHCKU NOBUYU U NOCEML,
KOJIKY WMO e MOXHO [T0YECMO U KO/IKY WIMO € MOMXCHO rogeKe 0a ce no4umyea
npusamHocma, npucman 00 6ecHuyume, paduomo u mesesusujama u
Haosopewnu nocemumenu. Iloceonu nanopu mpeba 0a ce Hanpasam 3a 0a
ce 0803MOXMCU 000€eNy8arve HApa3IudHU opmu Ha U3ne3 00 3ameop, 0a ce

* Boupeaet mpodecop, Yausepsutet ,,CB. Kupuia u Meronuj*, [Ipasen dakynrer ,,JycTunujan
[pBu*, Cromje
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HaManu pusuKom 00 camoyoucmaeo, 0cobeHo HenocpeoHo no ocyoama; 0a ce
omcmpanam wmemnume egekmu Ha 0on2ume KA3HU 3aMe0p, KaAKOUMOo ce
UHCTMUMYYUOHATUZAYU]A, NACUBHOCI, HAMALEHA CAM0008epoa u 0enpecuja.

Knyunu 360poeu: xa3Ha, NTOXHMBOTEH 3aTBOp, JOJITH Ka3HH 3aTBOD,
MeT'yHapOIHH CTaHIIAp/IH, TEPTMaH.

1. BoBen

Kasnara 10)XMBOTEH 3aTBOp € HajcTporara KazHa Koja MOXKe Ja ce u3peue
Bo PenyOiinka MakenoHuja 3a TeIku (Cepruo3HH) KpuBHYHU jeia. CormacHo
Kpusuunuor 3akoHuk Ha Pemyonnka Makenonuja (K3M)! noskuBoTeH 3aTBOp
MOXeE J1a c€ u3peye 3a 25 KpUBUYHU Jieja, CO Toa mTo Bo HamuoT K3 3a gena
M3BPIIEHU CO YMHCIA Kaj KO € MPOIHUIIaHa Ka3Ha 3aTBOp BO Tpaewme ox 20
TOJIMHM, 32 TEIIKA (OpPMHU Ha THE Jella, 3aKOHOT aJTEPHATUBHO IPOIIHIIAI
M Ka3Ha JO)XKMBOTEH 3aTBOp. 3a KPUBHYHHTE Jieja 32 KOW € MpPONHIIaHA U
Ka3Ha JIOKUBOTEH 3aTBOP, MOXKeE JIa Ce U3pede KazHa JIoJToTpaeH 3aTBop ox 40
ronuan.Ka3HaTa T0)KMBOTEH 3aTBOP HE MOJKE /1A C€ TIPOTIHIIIE KAKO €JMHCTBEHA
raBHa Ka3Ha.’Ka3zHara JO)KMBOTEH 3aTBOP HE MOJKE JIa C€ U3peye Ha CTOPUTEI
KOj BO BpEeMe Ha M3BPIIYBamke Ha KPUBUYHOTO JIEJIO HE HaBpmwi 21 ronuHa
OJ1 J)KUBOTOT.>

Kora cranyBa 300p 3a ka3Hara 3aTBOp, T€HEPATHO, MOXKE J1a HICTAKHEME
OpOjHU KPUTHKH CO OTJIe/I Ha (PaKTOT IITO BO OCHOBATA HA Ka3HATa 3aTBOP JIEKH
PEeNpeCcUBHOCT, peTpUOYTUBHOCT, IYHUTHBHOCT, a OJ1 Ipyra CTpaHa, ucTaTa ce
MIPUMEHYBA CO I1eJI pecolirjann3alija Ha KpUMUHAIINTE, IITO CE jaByBaaT Kako
KpajHO aHTaroHUCTUYKM IeNIM Ha Ka3Hara 3aTBop. [loHaramy, ce HaracyBa
MECUMH3MOT U pa3odapanocTa o HeroBute epext. Kasnenonpasnarateopuja
300pyBa 3a NPETEeKHO HEraTUBHOTO JI€]CTBO HA Ka3HATa 3aTBOP. 3aTBOPOT HE TH
OCTBapyBa OYEKYBaHUTE MO3UTUBHU €(DEKTH BO OIHOC Ha pecoljaln3aluja
U CcolMjajiHa ajanrtanyja. 3aTBOPOT CTUIMAaTH3HMpa, LIMPU ,,KpUMHUHAIHA
3apaza’, HeyTpajlu3upa, ro U30JIupa OCYACHOTO JIMLE OJ CHUTE, IITO 3HAYU
07l TO3UTHBHUTE BJIMjaHUja HA ONIUTECTBEHATa 3a€QHULIA, IO OJalleuyBa O
CEMEejCTBOTO, O/l pabOTHUOT U MPO(PECUOHATHUOT aHTAKMaH. 3aTBOPUTE Ce
‘yunnuiirta’ 3a ocyjeHure auna. OBa, 0coOEHO ce oJJHeECYyBa Ha JIOJTOTPajHUTE
Ka3HU 3aTBOp. Tue He caMoO IITO HeMaaT MO3UTHUBHO BJIMjaHHE BO MpPaBeIl

! Kpusnuen 3akonuk (,,Ciryx6eH BecHuK Ha Pemmybnmka Makenounuja 6p. 37/1996, 80/1999,
4/2002, 43/2003, 19/2004, 81/2005, 60/2006, 73/2006, 7/2008, 139/2008, 114/2009, 51/2011,
135/2011, 185/2011, 142/2012, 166/2012, 55/2013, 82/2013, 14/2014, 27/2014, 28/2014,
41/2014, 115/2014, 132/2014, 160/2014, 199/2014, 196/2015 u 226/2015).

2B.un.35cr.1, 2,3 K3M.

3 B. un.35 cr.4 K3M.
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Ha TPEBOCIUTYBamhE€ U IONpPABake Ha OCYIECHUTE JIMLA, TYKY, HAlpOTHB,
MIPOU3BEAyBaaT PeLUIUBUCTU WIM MCUXM]aTPUCKU ciaydau. Bo ompenenenu
cilydau joara /10 aJanTHpame KOH YCJIOBHUTE BO 3aTBOPOT IITO COCEMa ja
OHEBO3MO)KYBa peMHTErpalujaTa BO ONIITECTBOTO, (PEHOMEH 00jacHyBaH BO
TeopHjaTta Kako ‘npu3zoHu3anuja’. [IporecoT Ha npu3oHM3alMja I YHUIITYBa
MICUXOJIOIIKAaTa ¥ eMOLIMOHANTHATa J0OpoOUT Ha 3aTBopeHuuTe. Criopen HUB
aKO 3aTBOPUTE TIICUXOJIOLIKY T'M YHUILITYBAAT 3aTBOPEHULIUTE, TOTalll HUBHOTO
MIPUJIAroAyBame BO OMIITECTBOTO 110 OTIMYLITAKETO O] 3aTBOP MOKE J1a Oujie
CaMO HEraTMBHO, @ U3BECHA MOCJIENNLA € BpakamkbeTo Ha KpUMHHAJ. Toa, o[
MPUYMHA [ITO IPU30HHU3AIM]aTa € TOJKY CHJIHA U UM TakKa rojJeMo BIIMjaHuUe,
LITO ja HAarpu3yBa JIMYHOCTA M ja OHecrocoOyBa 3a HOPMAJIHO OJIHECYBAE
U 32 BpLICHE MO3UTUBHU OIIITECTBEHH YJIOTH. VIHTEeH3MBHOTO BIMjaHHE Ha
NPU30HALM]aTa YCIOBYBa Bpakamke KOH KPUMHHAIIHO OHECYBambe.

Ka3nara noUBOTEH 3aTBOpP MHOTY €BpPOICKH Jp’KaBU ja YKHHYBaaT
U NpeIBHAYyBaar IOJTOTpacH 3aTBop BO Tpaewe on 15, 20, 30 u 40 roguuu.
CrnpoTuBHO Ha Toa, Mak,MMa Jp>KaBU KOW MMaaT Ka3HU JTOKUBOTEH 3aTBOP
0e3 mpaBo Ha MOMUIYBame M 0€3 MpaBo Ha yCiIoBeH oTmycT.Bo PemybOnuka
MakeznoHuja ce U3peKyBa JOKMBOTEH 3aTBOP CO MOXKHOCT 32 YCJIOBEH OTIIYCT
1o u3Apkanu 25 roqunu (mpes HoBenata Ha K3M oBoj hopmalien kpurepuym
Oelie MOCTaBeH Ha U3PXKAHU HajMasKy 15 rogunn).’

Bo Hekou iprkaBH, Kako Ha mpuMmep, Bo KaHnaia 1 BO HEKOM aMepPHKaHCKH
JpKaBH Ka3HATa JIO)KUBOTEH 3aTBOP MOXKE J1a CE U3peUe IypH 1 3a COOOpakajHu
TEJIUKTH.S

Bo ronem 0poj eBpomncku IpiKaBH, JOKUBOTHHOT 3aTBOpP € e(hUKacHO
yKHHAT. MHOTY O] 3eMjUTe YHHUILTO BIAJN IO YKUHAJE TOKHBOTHHOT 3aTBOP
M 3aTBOPOT CO HEONPE/IEICHO Tpacwme, OWie MoJ KyATYpHO BIMjaHHE HIIH
oune xonmonumsupanu ox lllmanuja wmu [opryranuja’ u npeaBuiene TakBH
3a0paHy BO HUBHHUTE CETalllHU YCTaBU (BKIy4uyBajku ja u [loptyranuja, HO HE
u lnanuja).

4 3a oBa By noseke: I pyescka Jpaxynescku, Anexcarnopa (2016) ,,3aTBOp U pelUIUBH3aM ,
Cromje: Ctyanopym — LleHTap 3a pernoHaIHH HCTPaXKyBamanu COpadoTKa.

5 B. wr. 36 ct.4 K3M.

¢ Criminal Code of Canada, http:/laws-lois.justice.gc.ca/eng/acts/C-46/FullText.html.
(ITpucraneno Ha: 25.3.2018).

7OBaa ka3Ha He TIOCTOM BO cuTe 3eMju. [lopTyranmja Geme mpBara 3emMja BO CBETOT Koja TO
YKHHA JTOKUBOTHHOT 3aTBOP CO 3aTBOpckuTe pehopmu Ha Cammajo e Mero Bo 1884 roguna.
MeryToa, BO Jp»KaBUTE Kaje IITO MOXKE Jia Ce M3peve Ka3zHa JOKUBOTEH 3aTBOP, MOXKeE Ja
rocrojar v popMaTHi MEXaHU3MH 3a Oapare yCJIOBEH OTITYCT 10 OIPECH IIEPUOJI Ha H3pIKaHa
kazHa. OBa 3HauM Jieka OCYACHOTO JIMIE UMa MOXHOCT JIa TOU3APIKUIIPEOCTAHATHOT A Off
Ka3HaTa (JOofeKa TOj HE yMpe) HaJBOP Of 3aTBOPOT. YCIOBHHOT OTITYCT OOHMYHO € yCJIOBEH
OJ TIOPAHEIIHOTO ¥ OJIUIHOTO OJIHECYBAETO HA OCYICHOTO JIHIIE, CO MOXKHOCT 32 OJpe/IeHH
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T'onem Opoj eBpoICcKM 3eMju ' yKHHaa cute (opMu Ha 3aTBOpamE Ha
HeonpeneneHo Bpeme, Mery kou u Cpowuja,® Xpsarcka’ u Illnanuja, xou ja
yTBpIUja MakCMMalHaTa ka3Ha BO Tpaewme 30-40 romuHu (3a cexoja ocyna,
KOja BO IIpaKca ro 3aJp>KyBa MPUHLMIIOT HA JOXKUBOTEH 3aTBOP MO/ APYTO UMeE
(3aTBOp 3a HeompezeneHo Bpeme, bocHa n Xepierosuna,'’ co MakcumaiHa
Ka3Ha ox 45 roguHM, a ucto Taka u [lopryranuja, koja Tv ykuHa cute GopMu
Ha JIOKUBOTEH 3aTBOp BO 1884 roanHa u ja M3pekyBa MakcUMaaHaTa Ka3Ha Ha
25 ropunu, goaeka Hopsemka (de jure) n lllnanuja (de facto on 1993ronuna
no deBpyapu 2018 roguna, mpamameTo 3a Koe cera ce aedatupa moBTOPHO
Jla ce BOBeZle de jure NOXUBOTEH 3aTBOp, HEj3MHATa BOOOMYAeHA MPAKTHKA
mpen aa crane gemokpatuja Bo 1978-1983 roauna) ja ykuHaa T0KMBOTHATA
Ka3Ha3aTBOP, HO T'H 3aJIpKaa ¥ ApyruTe (JOpMH Ha 3aTBOPAHE Ha HEOIIPEAETICHO
BpEME.

Bo EBpoma, eQuHCTBEHHWTE 3€MjU BO KOM 3aKOHOT EKCIUIAIIUTHO
MIPEIBU/IYBA JTIOKUBOTHH Ka3HU 3aTBOP 0€3 MOXKHOCT 32 TIOMIITYBaH€ C€ HEKOU
coctaBHH JenoBu Ha OOeaumHeToTo KpancrtBo (AHIHja, KOja TO BKIydyBa
Benc, Ouzaejkn He € mpeHeceHa KOMIIETEHTHOCTa W IMPAaBHHUOT CHCTEM Ha
Amnrnmja ce ymre e Bo cuiia Bo Besic), Xomanauja, CioBauka u byrapumja.!!

Bo Jyxna wu ILentpanna Awmepuxa, Xonaypac, HuxaparBa, En
CamBanop, Kocrapuka, Beneryena, Komymouja, Ypyrsaj, bonusuja, ExBagop
n JlomuHukaHckara PemyOnmka e ykuHaTa Ka3HaTa JIOKHBOTEH 3aTBOP.
Maxkcumannara ka3aa e 75 roquau Bo En Cansagop, 60 roquau Bo Korymobuja,
50 ronunu Bo Kocrapuka u [lanama, 40 ronunu Bo XoHaypac, 35 roquHHu BO
ExBamop, 30 ronuuau Bo Hukaparsa, bonusuja, Ypyreaj u Benemyena, a 25

orpaHuYyBama WiIN 0O0Bpcku. CIIPOTHBHO HA TOA, KOTa OCYIACHOTO JIMIE IEIOCHO Ke ja
M3/IPKU Ka3Hara 3aTBop, ce MMyIITa Ha ciydona. Bpemero u3apikaHo BO 3aTBOp M YCIIOBHTE 32
JIOIETTYBaEk-€¢ YCIIOBEH OTITYCT CE€ pa3IMYHM BO ceKoja jypucauknuja. Cemak, BpeMeTo Jo/eKa
He ce J100Ke MpaBo Jia ojiHece Oaparme3a yCI0BEeH OTITYCT, He Ka)KyBa HUIITO 32 BUCTUHCKHOT
JIaTYM Ha MYLITakhe Ha YCIOBHEH OTIYCT. BO MOBEKeTo 3eMju MIMPYM CBETOT, JIMIETO LITO €
MYILITEHO Ha YCJIOBEH OTIYCTIIO OCY/a Ha JOKHBOTEH 3aTBOP € OOMYHO YCIIOBHO MYIITEHO 32
OCTaTOKOT OJf HETOBHUOT IPHUPOJICH KUBOT.

8 Cl. 45, Krivi¢ni zakonik (SI. glasnik RS br. 85/05 , 88/05 - ispravka, 107/05 - ispravka,
72/09 , 111/09 , 121/12, 104/13). (http://www.fb.bg.ac.rs/download/Pitanja/Krivicni%?20
zakonik%20RS.pdf). (ITpucraneno Ha: 26.3.2018).

9 C1.46, Kazneni zakon (Pro¢is¢eni tekst zakona, NN 125/11, 144/12, 56/15, 61/15, 101/17,
na snazi od 20.10.2017. (https://www.zakon.hr/z/98/kazneni-zakon). (IIPUCTAITEHO HA:
26.3.2018).

10 (1, 43, Kriviéni zakon Federacije Bosne i Hercegovine. (http://www.fbihvlada.gov.ba/
bosanski/zakoni/2003/zakoni/47bos.htm). (ITpucrancuo Ha: 26.3.2018).

' Criminal Code of Bulgaria (1968, amended 2010), Chapter 4, Section 1, Ym. 37(2).
http://www.legislationline.org/download/action/download/id/7578/file/Bulgaria_Criminal
Code 1968 am2017 ENG.pdf. (ITpucramneno na: 25.3.2018).
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ronunu Bo [laparsaj. bpasun uma makcumansa ka3zHa of 30 ToquHM criopen
CTaTyTOPEH 3aKOH W CMPTHA Ka3Ha, MPEJBUACHA CO 3aKOH 3a 3JI0CTOPCTBA
M3BPILIEHH 32 BpeMe Ha BOjJHA (32 BOEHU 3JI0CTOPCTBA, KAKO IITO CE MPEeIaBCTBO,
Jie3epTUpame 1 OyHT).

Bo Coenunernte Amepuxancku JlpkaBu, Bo u3Bemrajor ox 2009
rogrHa of [Ipoekror 3a ka3HyBame'’? cyrepupaar jaeka Tpeba Ja ce YKHUHE
JIO)KUBOTHHUOT 3aTBOPp 0€3 MOXKHOCT 3a yclioBeH oTnycT. Ho, odunmjanaute
npercraBauny Ha CAJ]'® 3a cipoBeyBame Ha 3aKOHOT C€ CIIPOTUBCTAaBHja Ha
MIPEIOKEHOTO YKUHYBame. '

[Tamara ®peHcUC NPEeNIOKUI YKHHYBamke Ha CMpTHara KasHa U
JO)KMBOTEH 3aTBOP HAa COCTAHOKOT CO NMPETCTaBHUIMTE Ha MeryHapoaHaTa
acolyjanyja 3a Ka3HeHO MpaBo. 10j, HCTO Taka, U3jaBHII JIeKa JTOKUBOTHOTO
3aTBOpame, HeoJaMHa OTCTPAHETO OJl Ka3HEHHOT 3aKOoH Ha BarukaH, e camo
Bapujalfja Ha CMpTHaTa Ka3Ha.'’

Mausiky 3eMju HU3 LIEJIMOT CBET JI03BOJIYBaaT HAa MaJOJIETHULM J1a UM
Ce M3pEeKyBa Ka3Ha JOKMBOTEH 3aTBOPOE3 MOYKHOCT 3a YCJIOBHO OTIYILTAaHE
WIM TIOMHITYBame; Taka Ha npumep, AHTuUrBa u bapOyna, ApreHtuHa (Ha
BO3pacT Haj 16 roaunu),'® ABcrpanuja, benuse, bpynen, Ky6a, Jlomunnka,
Cenr Buncenr u I'penagunn, Conomonosure Octposu, Llpu Jlanka u CA/I.
Cnopen crynujara Ha IlpaBHuor ¢akynrer nmpu YhuBep3ureror Bo Cao

12 http://www.sentencingproject.org/. (ITpucraneno Ha: 26.3.2018).

13 Hexou nipecyau, ocooeno 8o CAJI, ro HaIMUHYBaaT MaKCUMAaJIHHOT )XUBOTEH BEK Ha YOBEKOT
U 3aT0a Ce CMETaar 3a de facto MOXWUBOTHU Ka3HH. J[OMOTHUTENTHO, 32 0COOEHO TPO30OMOPHHU
KPUBHUYHU JIeJ1a, CYJOBUTE IMOHEKOTAIll JI0/1aBaaT JOMOJHUTEIHN FOJMHN HA Ka3HATa, OKPa]
JIO)KUBOTHOTO 3aTBOPAk-E, CO LIeJ J]a Ce OCHIYpa JieKa HUKaKBO J0OpO OJIHECYBame HeMa Ja
pesyntupa co ocnobomyBame Ha nurero. Ha mpumep, Apuen Kactpo, koj Tv KugHammipasn
Mumen Hajt, Amanna bepu u I'nna [le Xecyc on ynmunute Ha Knmuenenn, 8o 2013 rognna 6w
OCYJIeH Ha ,,JO)KMBOTEH 3aTBoOp, mwiyc 1.000 roquan™ 3a 937 KpUBHYHU NOCHH, BKIYIyBajKH
KHHAMUpame, CHiIyBamke U yonctBo. CynoBure Bo JyxHa Adprka H3peKiie HajMaJIKy IBE
Tpecyan KOW HaJMHHYBaaT efeH Bek (Ha Mojcej Cutone, dmja mpecyna HaIMHHYBa J1Ba
muneanymu, u Jynus ae Kok).CNN, By Eliott C. McLaughlin and Pamela Brown. “Cleveland
kidnapper Ariel Castro sentenced to life, plus 1,000 years - CNN.com” (https://edition.cnn.
com/2013/08/01/justice/ohio-castro/index.html). (ITpucraneno nHa: 26.3.2018).

4 Kevin Johnson (22 July 2009). “Report wants life without parole abolished”. USA Today.
https://usatoday30.usatoday.com/news/washington/2009-07-22-lifers N.htm. (IIpucraneno
Ha: 25.3.2018).

15 Francis X. Rocca (23 October 2014). “Pope Francis calls for abolishing death penalty and
life imprisonment”. Catholic News Service. (https://archive.is/20141024002736/http:/www.
catholicnews.com/data/stories/cns/1404377 . htm).(ITpucraneHo Ha: 25.3.2018).

16 Mecon, “InfoLEG - Ministerio de Economia y Finanzas Publicas - Argentina”. mecon.gov.ar.
(https://web.archive.org/web/20160109182945/http:/infoleg.mecon.gov.ar/infolegInternet/
anexos/110000-114999/114167/texact.htm). (ITpucraneno Ha: 25.3.2018).
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®pannucko, camo CAJl umare MaloJIeTHUIIM KOU U3IPKYBalle TAKBHU Ka3HU
Bo 2008 roguna.'” Bo 2009 romuna, Human Rights Watch'®porienyBa nexa
uma 2.589 Miaau MpecTamHUIM KOW M3P)KyBaaT Ka3Ha JI0KHBOTCH 3aTBOP
0e3 MmoxHOCT 3a ycnoBeH ormyct Bo CAJL."/* CAJl ce nuaepu mo OpojoT Ha
JO’)KUBOTHH 3aTBOPCKU Ka3HU (M 32 BO3PAaCHH M 332 MAJIOJICTHUIIH), CO CTaITKa
ox 50 muua wa 100.000 xurenn.?!

2. 10’xuBOTHHOT 3aTBOP BO PemyOsimka MakegoHuja
(JIerucJATHBHHU U MPAKTHYHH ACTIEKTH)

CucteMOT Ha KpUBHYHHM CaHKIMKM BO PemyOnmka Makenonuja e
onpeneneH co KpuBnunnor 3akoHuK Ha PemyOmuka Maxkenonuja (K3M).?
Taka, KpUBHYHHTE CAHKIMU BKIyYyBaaT: Ka3HH, alTEPHATHBHU MEPKH,
MepKHU Ha 0€30eJHOCT U BOCIIUTHU MEPKH YHe M3BPIIYBAKE € PErYIHPAHO CO
3aKOHOT 3a U3BpIIyBamke Ha cankuute (31UC)>=.*

3a CTOpeHM KPUBHYHH JIeJa MOXKE J1a C€ M3pedaT CIeITHUBE Ka3zHU: 1)
3aTBOp, 2) Mapu4Ha KaszHa, 3) 3a0paHa 3a BpIiiewme npodecuja, ASjHOCT WIH
JOJDKHOCT, 4) 3a0paHa 3a ynpaByBamke MOTOPHO BO3WIIO, 5) MPOTEpyBamke HA

17 “Laws of Other Nations”. (https://web.archive.org/web/20150627124859/http:/www.usfca.
edu/law/jlwop/other_nations/).(Ilpucrarneno Ha: 26.3.2018).

18 https://www.hrw.org. (ITpuctaneno Ha: 26.3.2018).

19 Executive Summary: The Rest of Their Lives: Life without Parole for Child Offenders in the
United States”, 1 May, 2008. (https://www.hrw.org/report/2008/05/01/executive-summary-
rest-their-lives/life-without-parole-youth-offenders-united). (ITpucraneno na: 26.3.2018).

20 “State Distribution of Youth Offenders Serving Juvenile Life Without Parole (JLWOP)”.
Human Rights Watch. 2 October 2009. Retrieved 3 August 2011. (https://www.hrw.org/
news/2009/10/02/state-distribution-youth-offenders-serving-juvenile-life-without-parole-
jlwop).(ITpuctaneno Ha: 26.3.2018).

21 “The Sentencing Project News - New Publication: Life Goes On: The Historic Rise in Life
SentencesinAmerica”. sentencingproject.org. (https://web.archive.org/web/20131018011248/
http:/www.sentencingproject.org/detail/news.cfm?news_id=1636&id=107).(IIpucranexo
Ha: 26.3.2018).

2KpuBudeH 3akoHWK Ha PemyOmmka Maxkenonunja (,,CryxkOeH BecHHK Ha PermyOnuka
Maxkenonuja“ 6p. 37/1996; 80/1999; 4/2002; 43/2003; 19/2004; 81/2005; 60/2006; 73/2006;
7/2008; 139/2008; 114/2009; 51/2011; 135/2011; 185/2011; 142/2012; 166/2012; 55/2013,
82/2013, 14/2014; 27/2014; 28/2014; 41/2014, 115/2014, 132/2014, 160/2014, 199/2014,
196/2015 n 226/2015).

23akoH 3a m3BpHIyBame Ha caHkimnTe (,CimyxOeH BecHuK Ha PermyOnmka Makenonuja“
0p.2/2006, 57/2010 u 170/2013, 43/2014, 166/2014, 33/2015 n 98/2015).

2 Yn. 1 cr. 2 3UC.
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CTpaHel of] 3eMjara u 6) 3a0paHa 3a MPUCYCTBO HA CIIOPTCKH HATIPEBapH. >/

Kasnara 3aTBOp MOXe Jla ce M3pede caMmo Kako IIaBHa Ka3zHa’’ 3aTBOPOT
HE MOXe Ja Oujie TOKPaToOK Of TPUECET JIeHa HUTY roaoiar oa 20 roguHu. 3a
KPUBUYHHTE JIeJIa 32 KOU € MPOIUIIaHa U Ka3Ha JOXKUBOTEH 3aTBOP, MOXE Ja
ce M3peue Ka3Ha JoarorpaeH 3arBop o 40 roguHm.”

AKO 3a KPHBHUYHO [€JI0 CTOPEHO CO YMHCIIA € MpPOIHIIAH 3aTBOP BO
Tpacwe o 20 roauHH, 3a TemKu (HOPMHU Ha TOA JIEJI0 MOKE Ja CE MPOIHUIIE U
Ka3Ha JIO)KUBOTEH 3aTBOp.>’

Kasnara 10’)KMBOTEH 3aTBOP HE MOYKE Jia CE MPOIHIIE KaKO €MHCTBEHA
nIaBHA Ka3Ha.>"

Kasnara J0)KHBOTEH 3aTBOp HE MOXKE Jla C€ HM3peYe Ha CTOPHTEN KOj
BO BpEME Ha M3BPIIyBabe Ha KPUBHYHOTO JIEJIO HE HaBprumi 21 roguHa o
KUBOTOT.>!

OcyneHNOT Ha Ka3Ha JOKMBOTEH 3aTBOP YCIOBHO HE MOXE Jia ce
OTIYIUTH MPEA A3 U3APKU HAJMATKY 25 TOIHHU. >

Cnopen KpuBnununot 3akoHUK Ha PenyOnmka Makenonuja, 10)KHBOTCH
3aTBOP € MPEIBUJICH 3a CIICAHUTE KPUBUYHH Jeia: YoucTro,* [TomoB Hama Bp3
JeTe Koe He HanoHuI0 14 rogunu,* Pa36ojuuirso,* Pazbojuuuka kpaxoba,*
W3nyna,”” Hamag Ha BO3MyXOIUIOB, OpOI WM HEMOABM)KHA IiaTtdopma,’

ZYn. 33 cr. 1 K3M.

20Uy, 48-a, K3M. BumoBu anrepHaruBHH Mepku: Ha cropurenure Ha KpUBHYHUTE J€ja
MOJKE Jla IM C€ M3PedaT OBUE alITepHATUBHHU MEPKH: 1) yCIIOBHA OCy/a; 2) YCIOBHA OCyaa CO
3aIITUTEH HAJ30p; 3) YCIOBHO NMPEKWHYBamke Ha KPUBHUYHATA MOCTANKa; 4) OMIITOKOPHCHA
pabora; 5) cyacka ormoMeHa u 6) KyKeH 3aTBOp.

Ui 61, K3M. Bunosu mepku Ha 6e30eanocT:Ha cropurennTe Ha KpUBUYHU JIejia MOXKE J1a
UM Ce M3pedar OBHE MEpKH Ha 0e30emHoCT: 1) 3aJ0IDKUTENHO TICUXHUjaTPUCKO JIEKyBamkbe U
YyBam-€ BO 37JPaBCTBEHA YCTAHOBA, 2) 3aJJOJDKUTEITHO TICHXH]aTPUCKO JIEKyBamke Ha ci1o06oxa, 3)
3aJI0JKUTEITHO JIEKYBahe Ha aJIKOXOJMYapy U HApKOMaHH U 4) MEeIUIUHCKO-(apMaKoIIOIIKO
JIEKyBab€ Ha CTOPUTEIH Ha MOJIOB Haraj Bp3 jaere 1o 14 roauHu.

Y1, 33 c1.2 K3M.

2y, 35 cr.1 K3M.

2Yn.35 cr.2 K3M.

0Y51.35 cr. 3 K3M.

151,35 cr.4 K3M.

245,36 cr.4 K3M.

3y, 123 ¢r. 2 u 3 K3M.

3, 188 ct. 2 K3M.

3Yy, 237 cr. 5 K3M.

Y, 238 ct. 5 K3M.

3751, 258 ct. 4 K3M.

31, 302 ct. 3 K3M.
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3arposyBame Ha 0Oe30eqHOCTa Ha BO3AYIIHHOT cooOpakaj,”” Ilpu3HaBame
okymnanuja,* YOUCTBO Ha MPETCTAaBHUIM O] HAjBUCOKUTE JP)KaBHU OpraHu,*!
KasnyBame 3a HajTemkute GpopmMu Ha KpuBHYHU jAena,” COpOTHBCTaBYBame
Ha mpernocTaseH,” Haman Bp3 BOGHO JiMIle BO BPILICHETO Ha ciykOara,*
HempujaByBathe MOArOTBYyBarkbe Ha KpuBHYHO neno,”  Tepopuszam,*
T'eHorm,*” 31M0CTOPCTBO MPOTUB YOBEYHOCTA,*® BOEHO 370CTOPCTBO MPOTUB
UBUITHO HaceneHue,* BoeHo 3710CTopcTBO MPOTUB paneTu u 60iHu,” BoeHo
3JI0CTOPCTBO TIPOTHB BOCHW 3apoOeHuIy,’’ Ymorpeba Ha HEIO3BOJICHH
cpenctBa Ha Oopba,” 3noymorpeba Ha XEMHCKO WM OHOJIOUIKO OpyxKje,*
[MpotuBnpaBHO yOuMBame M paHyBame Ha Hempujaren,” MeryHaponeH
Tepopu3aM,> 3arpo3yBame JHIa MOA MelyHapoaHa 3aliTuTa,’® u 3eMame
3aJI0KHALN.>

Kasnure 10’KuBOTEH 3aTBOP C€ M3BPLIYBAAT BO UCTUTYLIUHU O] 3aTBOPEHU
By Criopel HaIIETO 3aKOHOJABCTBO BO YCTaHOBA OJi 3aTBOPEH BHJ CE

¥, 303 cr. 3 K3M.

Y1, 306 K3M.

Y1, 309 K3M.

451, 327 ct. 2 m 3 KBM.

1. 330 ct. 5 K3M.

1. 333 ct. 4 K3M.

1. 363 cr. 2 K3M.

1. 394-6 ct. 1 K3M.

1. 403 K3M.

®Y1. 403-a K3M.

“Y1. 404 ct. 1 m 2 K3M.

Y1, 405 K3M.

SI1. 406 K3M.

2451, 407 cr. 3 K3BM.

Y. 407-6 ct. 3 K3M.

Y. 409 cr. 2 K3M.

Y. 419 er. 3 K3M.

Y. 420 cr. 3 K3M.

"Y1, 421 cr. 3 KBM.

38 KT Unpusoso u KITJI LIITum ce kKa3HEHO-TIONPAaBHHU YCTAHOBH OJT 3aTBOPEH THIT CO BHCOK
cTerneH Ha (GU3MUYKO M MaTepujaiHo o0e30enyBame. OBa ce Ka3HEHO-TIONPAaBHU YCTAHOBH 32
M3BPIITyBamkE Ha Ka3HA 3aTBOP 32 MAXKH BO TPACH-E MOJOITO O TPH TOJMHM, KakKo M Ka3HaTa
3aTBOP HAJ IIECT MEcela ClipeMa IIOBTOPHUIIH ITOPAaHO OCYAyBaHH Ha Ka3Ha 3aTBOp. Bo oBue
Ka3HEHO-IIONIPABHU YCTAHOBH [TOCTOjaT HEKOJIKY OJICTICHH]a: IPHEMHO OfJICIIEHHUE, 3aTBOPEHO,
TTOJTyOTBOPEHO U OTBOPEHO OAICIICHHE, OICTICHNE 3a OOTHH, CTAPH i M3HEMOIITEHH OCYICHU
JIUIIa, OZJICICHUE 3a OCYJCHH JINIA CTPAHCKH AP)KaBjaHU | 3a JIHIa 0e3 Ap>KaBjaHCTBO.
Bunu: Apnayooscxu, Jb./ Ipyescka-/[paxynescku, A. (2011) ,,3akoH 3a u3BpIIyBambe Ha
CaHKIMHTE: HHTETPAJICH TEKCT CO MPEATrOoBOp, KPaTKu 00jacHyBama M PErucTap Ha MTOMMUTE
co mpuio3n®, Ckomje: ,,Ctynuopym* - LleHTap 3a perHoHaTHU HCTPaXXyBama U copaboTKa.
Apnayooecku, Jb./ I pyescra-/Ipaxynescku, A. (2013) ,,Ilenonoruja“ (nps u BTOp nei), [I[paBeHn
¢axynrer ,,Jycrunujau [Ipsu‘ Bo Cromje, 2 Asryct C lItun, Ckorje.
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M3BPILYBa Ka3HATa 3aTBOP BO TPACH-E MIOJOJITO O TPU F'OAMHM, KaKO U Ka3HaTa
3aTBOp HaJ LIECT Mecela ClipeMa IOBTOPHULIM IIOPAHO OCYIyBaHU Ha Ka3Ha
3atBop.” Camo Bo KITJ] Mapu30B0 Ma moceOHO O /IeICHUE 3a )KEHH OCYICHU
Ha Ka3Ha 3aTBOp 3a 1ienata repuropHja Ha Penyonuka Makenonuja. Mcro Taka,
3aTBOpOT Mapu30BoO € enMHCTBEHATa Ka3HEHA yCTAaHOBA 3a U3BPIIYyBaKkE HA
Ka3HaTa JO)KUBOTEH 3aTBOP, HAMETHATA 3a MaXXU U JKE€HU, U 32 MAXKU U JKCHU
CTpPaHCKH JIp)KaBjaHu | Jnna 0e3 qpxkaBjaHcTBO. "

Jluna ocyneHu Ha Ka3Ha JOKMBOTEH 3aTBOP, Ka3HATa ja U3PKyBaaT BO
COTJIACHOCT CO OJIpeA0UTEe 3a M3BPIIYBakE HA Ka3HATa 3aTBOP W TH y>KUBAatr
CUTE TpaBa U MOTOJHOCTH, OCBEH OHUE KOU C€ OTPAHMYCHH CO KYKHHOT Pell
Ha yctaHoBara.®' 3Haum, Bp3 JIMIIaTa OCYJICHH Ha Ka3Ha JOKUBOTEH 3aTBOP CE
npuMenyBaat oapenoute ox 3MC u o MoA3aKOHCKHUTE aKTH.

Bp3 numara ocyneHu Ha Ka3Ha 3aTBOP Ce NMPHUMEHYBaaT CHUTE MpaBuUIia
IITO CE€ OJHECYBaaT Ha HUBHHUTE IpaBa, HO W 0OBpcku. Ha mpumep, 3a HUB
Ba)KaT WMCTUTEC CTaHIApAM BO TOIVEJ HAa CMECTyBame, HMCXpaHa, JHYHA
XUTHUEHA, OJIMOp, 3[PAaBCTBEHA 3aIlITUTA, BOCIHTHA paboTa, oOpa3oBaHHE,
CJI000THM aKTHBHOCTH, CIIOPT U pEKpealirja, 3allTuTa Ha HUBHUTE TpaBa Co
yrnoTpeba Ha MpaBHH CpeAcTBa MTH.® MCTO Taka, Baykar UCTUTE MpaBHiIa 3a
JMCHIUTUIMHCKA OJITOBOPHOCT BO Cly4aj Ha AUCIUILIMHCKA moBpena.” Ho, Bo
OJIHOC Ha TIPOTPECUPAETO, MMa Crielin(rKa, OTHOCHO OCYJICHO JIUIIE Ha Ka3Ha
JO)KMBOTEH 3aTBOP HE MOXE Jia MPOrPECUpa OJ 3aTBOPEHO BO TOTYOTBOPEHO
oxnenenue. /%

[Toroa, mocrojar M orpaHuyyBama M BO MOIVIE] HA MOTOJAHOCTHUTE
NPEBUICHN 3a 3aTBOpeHHuKaTa mnomynanuja. OIHOCHO THe HE MOXe Ja
KOpHUCTaT MOTOHOCTH KOM Mojpa3Oupaar usneryBamwe Hajasop ox KIIY. Co
ornes Ha (aKTOT MITO TPETMAHOT Ha OCYAEHHUTE JIMIA, OCYJEHHM Ha Ka3Ha
JOKMBOTEH 3aTBOP € BO 3aTBOPEHO OZJICJIEHUE U c€ KJIacu(UIIMPaHH BO Tpyna
B1 kako nMua co MHOTY BHCOK CTENEH Ha pU3UK, corlacHO [IpaBMIIHUKOT

¥ Y. 49 cr.1 3UC.

6 TomuiHy U3BEIITan HA YIIpaBara 3a H3BPIIYBamke Ha CAHKITHMHTE Ha PermyOnnka Makenonuja
3a paboTemeTo U coctojbara Bo KazHeHo monpaBauTe 1 BOCTIMTHO MOTIpaBHUTE YCTAaHOBH BO
Penyonuka Maxenonuja. (http://www.pravda.gov.mk/tekstoviuis.asp?lang=mak&id=godizv).
(ITpucraneno Ha: 26.3.2018).

1, 49 c1. 2 3UC.

4. 101-175 3UC.

Y. 176-191 3UC.

%1, 154-155 3UC.

6 TIpaBWJIHHK 3a BPEMETO MITO Tpeba Ja o MOMHHE W YCIOBUTE MITO Tpeba Ja I UCIIONHH
OCYICHOTO JIMIIE BO yCTAHOBaTa OJ ONPEACICH BHJ HIM BO COOABETHO OJ/ICTICHHE Ha
yctanoBara oz onmt Buf (23.12.2011 roguna), wien 10.
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32 HAYMHOT Ha KOPUCTEH-E¢ Ha MOTOIHOCTH Ha OCYJACHHU JHIA*® MOXeE Ja TH
KOPHCTAT CJIETHUBE OTOIHOCTHU: YpeyBamhe Ha )KUBOTHUOT IIPOCTOP CO INUHU
npeameru, [loyecTo npuMame Ha MpaTKy U IPUMambe Ha MPaTKH CO IorojieMa
rosiema TexxuHa (10 u 15 kr.), npogomkeHn noceTu Bo Tpaewe o1 90 MuHyTH,
npectoj co OpaueH MM BOHOpadeH Apyrap Bo moceOHa Ipoctopuja 0e3
Haj30p. Jloneka, TenedoHupame 63 Ha30p; HOCETH HAABOP O IPOCTOPUUTE
Ha yCTaHOBATa; - CJI000/IEH U3JIe3 O] yCTaHOBaTa A0 7 yaca; 27 - OTCYCTBO 10
15 nena BO TEKOT Ha TOJIMHA, CO TOA IITO OTCYCTBOTO BO TEKOT HA MECELIOT Ha
MOXe J1a Oujie MoI0AT0 Ol TPU JCHA; - EIOCHO WIN AETYMHO KOPUCTEHE Ha
OZIMOp HAaJBOP OJ yCTAHOBATa,HE MOXKE J]a T'H KOpUCTar.®’

Bp3 HHUB ce mpuMeHyBaaT OCHOBHHM OOJHWIIM Ha TpeMaH: pabora Ha
OCYICHH JTUIIA, MOPATHO-E€TUYKO BOCIIHTYBaWk€ W OOpa3oBaHHUE, CIOOOTHH
aKTUBHOCTH (CTIOPT, peKpealtija, KyJTypHO-yMETHHYKA padoTa), OCyACHUIKO
CaMOOPTaHW3UPake W METUIIMHCKH-TICHXOJIOIIKA TPETMaH Ha MOOIICITHH
KaTeTOpHH Ha OCY/IEHH JIUIA (32 ONpeIesIeHO BpeMe HIIH 3a LETHOT MEPUOT
071 U3/IP)KYBameTo Ha KaszHara).®® Bp3 ocHOBa Ha yTBpAEHHTE MOTPEOH BO
WH/IMBH/yaTHATa ITporpama 3a TPETMaH, MIOKPaj ONMIITHTE TPETMAHCKU MEPKU
MOXeE J1a Ce CIPOBEIyBaaT U CIEU(PUYHN TPETMAHCKH MEPKH - TPETMaH Ha
OCy/IEHH JIMIIa Ha Ka3Ha MOKHUBOTEH 3aTBOP.® TpeTMaHOT Ha OCYJACHH JIMIA
Ha Ka3Ha JIOKMBOTEH 3aTBOpP CE OINpEeeNTyBa O CIeNU(UIHUTE TOTPEOH U
KapaKTePUCTUKHU Ha OCYJICHUTE JIUIIa Ha Ka3Ha JO)KMBOTEH 3aTBOP M OBO3MOXKYBa
aJlanTanyja Ha 3aTBOPCKUTE YCIIOBH HA JKUBOT, HAMATyBamke Ha HETaTUBHUTE
e(eKTH IMTO MPOM3JIEryBaar of JOJDKHHATA Ha Ka3HaTa M aKTUBHO YYeCTBO
BO TPETMAHCKHUTE aKTHBHOCTH, TIpU(aKkamke Ha ONTOBOPHOCTA 32 CONICTBEHOTO
JICBHjaHTHO OJTHECYBamE€ U YYCHE HA BEIITHHU 33 CAMOKOHTPOJIA CO IITO OU
C€ HaMaJIWJI TMIOTEHIUjaJIOT M PU3HUKOT O]l MTOBPEAH BO 3aTBOP U OJf TIOBTOPHO
BpILICH-E HA KPUBUYHO 7€J10.”

Ona mTo MOxebM € Haj3Ha4Yajo 3a JIMIara OCYyJeHH Ka3Ha JOKWBOTEH
3aTBOpP € MOXKHOCTa Ja OujaT MyHITeHH Ha yciaoBeH ormycT. OmHOCHO,
cormacHo K3M,ocyneHHOT Ha Ka3Ha JOKMBOTEH 3aTBOpP YCJIOBHO HE MOXe
Jla ce OTIYIITH TPeN Jla U3ApKUA HajMalKy 25 ronuHu Ka3Ha 3aTBop. Ilpen
Hosenara Ha K3M 0Boj ¢opmalieH kputepryM Oeliie MOCTaBeH Ha U3IPKaAHU
HajManky 15 roguHu.

TIpaBUITHHK 38 HAYWHOT HA KOPHCTEEHE Ha TIOTOJHOCTH Ha 0CYIeHH Jiuna (,,CirykO0eH BeCHHUK
Ha PerryOnuka Makenonmja® 6p.173/2011).

1bid.

' VirarcTBO 3a OmpenenyBame Ha BHIOBHTC M HAYHHWTE HA TPETMaH HAa OCYICHHUTE JIHIIA
(,,Ciry>x6en BecHuk Ha PerryOnuka Makemonmja™ 6p.173/2011).

Ibid., anen 31.

N Ibid., anen 47.
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Co oresn Ha (hakTOT IITO HAJMHOTY O] IOXKUBOTHHUTE Ka3HHU 3aTBOpP Oca
M3PEUCHH BO BpPEME Ha BAXKCHE HA OBa 3aKOHCKO PEIICHHE, 33 THE JIMIA Ce
MPUMEHYBa 3aKOHOT IITO Ba)KE] BO BPEME Ha M3BPIIYBamke HAa KPUBUYHOTO
neno. Jlocera, HEKOJIKyMHHA TO UCIIOJIHYBaaT ()OPMATHHOT YCJIOB OIHOCHO
BeKe MMaaT M3Ap)KaHO 15 TOIWHH, HO HUTY €JCH OJf HUB HE € MYyINTEH Ha
YCIIOBEH OTIYCT. BO MOMEHTOB MOKHOCTA Jla OMJAT YCIOBHO OTIYIITCHU €
eIMHCTBEHATa HAJIeXk 332 OBaa KaTreropuja 3aTBOPCHHIIM M MOTHB M TIOTTHK
Jla ce OJHecyBaaT MpUMEpPHO Bo ycraHoBata.”' Mcro Taka, cormacio K3M
1 3aKOHOT 3a MOMHWIIyBambe,’” BO 3aBUCHOCT OJI CTOPEHOTO KPUBUYHO JIEJIO,
MOXeE J1a TIOJIHECaT M0JI0a 3a MOMUITYBAhE CO IITO U3PEUCHATA Ka3Ha MOXKE J1a
MM C€ 3aMeHU co mobiara kasHa.”

Bo oaHOC Ha aMHecTHjaTa HUTY TOCAETHHOT 3aKOH 32 aMHECTH]a, * HUTY
onue ox 19997 u 20027° amHecTHjaTa He Ce OJHECYBa Ha Ka3HHUTE JTOKUBOTCH
3atBop. Bo mepromor 1991-2011 uspeuenu ce 30 ka3HU JOKUBOTEH 3aTBOP,”” a
neHec Toj 0poj e Beke 40 ka3HU TOKUBOTEH 3aTBOP. T0a Ce TOJDKUA UCKITYIHBO
Ha CTOPEHHUTE TEIIKH KPUBUYHU JIeJIa BO MOCJICIHUTE TOJUHU 32 KOU CYJIHHTE
HE HU MO)Kea J1a ce O/JTydar 3a rmoonaru ka3Hu. Bo 2016 roguHa ce n3pedeHu
YETUPH Ka3HU JIO)KUBOTEH 3aTBOP 3a CTOPEHU KPUBUYHH Jieia youcTBo; Bo2015
TOAMHA — TPH 32 KPUBUYIHM JieJia yOUCTBO, €Ha 3a 3JI0CTOPHUYKO 3/1PYKYyBambE;
B0 2014 roguua u Bo 2013 ronrHa He € u3peyeHa HUTY €Ha Ka3Ha 1I0)KUBOTEH
3arBop; BO 2012 roguHa — efHa 3a youctBo, Bo 2011 roguHa ce u3pedeHu net
Ka3HHU JIOKHBOTEH 3aTBOP 3a CTOPEHU KPUBUYHH Jiea yOucTBo.’s

Bo ananusupanunor nepuon (1991-2011 romuna) mmano BKymHO 29
3aTBOPEHULM OCYJIEHM Ha JOXXMBOTHA 3aTBOPCKA Ka3HAa, KOM H3ApXKyBaje

"' Gruevska-Drakulevski, Aleksandra (2014) “Life Sentence Prisoners in the Republic of
Macedonia” in lTustinianus Primus Law Review, No. 09, volume V, Summer 2014, Skopje:
Faculty of Law “lustinianus Primus” in Skopje. (http://lawreview.pf.ukim.edu.mk/).
(ITpucraneno Ha: 27.3.2018).

23akon 3a mommiyBame (,,ChoyxxOeH BecHHK Ha Pemybmuka Makemonuja“ 6p.20/1993,
12/2009 1 99/2016).

Y. 114 K3M.

"3akon 3a amuectHja (,,Ciryx0eH BecHUK Ha PemyOnnka Makenonuja®, 2017).

5 3akon 3a amuectuja (,,Cayx6eH BecHuk Ha PemyOnuka Makenonuja“ 6p. 6/1999), unen
1:AMHecTHjaTa He ce OIHECyBa Ha JIMIATa OCYACHHM CO IMPaBOCHIIHA Ipecyda Ha KaszHa
JIO)KUBOTEH 3aTBOP.

"*3akon 3a amuectuja (,,CiyxOeH BecHWK Ha PemyOmuka Makenoruja® 6p. 18/02 on
07.03.2002 romuHa).

" Gruevska-Drakulevski, Aleksandra (2014) “Life Sentence Prisoners in the Republic of
Macedonia” in lTustinianus Primus Law Review, No. 09, volume V, Summer 2014, Skopje:
Faculty of Law “lustinianus Primus” in Skopje. (http://lawreview.pf.ukim.edu.mk/).
(ITpucraneno Ha: 27.3.2018).

8 www.stat.gov.mk. (ITpuctaneno Ha: 27.3.2018).
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Ka3Ha 3aTBOp BO 3aTBOpoT Mapusoso. IToBekero o HuB ce Anbanuu (48,2%),
noroa cienar Maxkenoniu (37,9%), Pomu (10,4%) u Typiwm (5,3%).” Cute Tue
U3BpIINJIEC HAjMAJIKy €IHO YOMCTBO 3a KO€ UM € M3peUyeHa Ka3Ha JOKUBOTEH
3arBop. HUTy €71eH 071 HUB HE € IyIITEH Ha YCI0BEH OTIyCcT.CHUTe 3aTBOPEHUIIU
Ha Ka3Ha JIOKMBOTEH 3aTBOP MMaaT HUCKO HUBO Ha 0Opa3oBaHUE, MOBEKETO
071 HUB MMaaT ceMejcTBa U Jiena u ce HeBpaboTeHu. [loBekeTo o1 HUB HE ce
3aBUCHH OJ APOTA WIIM aJIKOXOJI. BHCOK MPOIIEHT 01 HUB C€ PeUIuBUCTH. >

3. Mel'"ynapomm CTaHAApAU 32 TPETMAaH HA 3aTBOPEHUIIA OCY/ICHHU HA
Ka3Ha JOKUBOTCH 3aTBOP U APYI'H J0JIT'U Ka3HU 3aTBOP

Bo omHOC Ha TpeTMaHOT Ha JHIATa OCYACHHW Ha Ka3Ha JOKWBOTEH
3aTBOp K€ ce OCBpHEME Ha JBaTa Haj3HA4ajHU MelyHapOJHU JIOKYMEHTH,
Cmanoaponume MUHUMATHU NPABULA 34 NOCMANYBAE CO 3AMBOPeHUyU
pesudupanu (Hencon Manoena npasuna)®' u wa Eeponckume 3ameopcku
npasuna,®* a mocedbno ua lIpenopaxama Rec (2003) 23 na Komumemom na
MUHUCMPU 00 3eMjume YJIeHKU 3d YNPAasy8aremo 00 CMpana Ha 3ameopckama
AOMUHUCPAYUJA CO 3aMBOPEHUYUME 0CYOCHU HA KA3HA O0ACUBOMEH 3AMEOD
u Opyeu ooneu Kazuu 3ameop.*

" Gruevska-Drakulevski, Aleksandra (2014) “Life Sentence Prisoners in the Republic of
Macedonia” in lTustinianus Primus Law Review, No. 09, volume V, Summer 2014, Skopje:
Faculty of Law “lustinianus Primus” in Skopje. (http://lawreview.pf.ukim.edu.mk/).
(ITpucraneno Ha: 27.3.2018).

8 Ibid.

$1CranmapmHy MUHHUMAITHH MPaBHJIA 33 MOCTamyBame co 3arBopenurm (Hemcon Manmena
[Ipasuna) (Pe3omymmja ycBoena ox ctpana Ha ['enepamnoro Cobpanne Ha 17 nexemBpu 2015
(mo m3Bemrajor Ha Tpernor Komurer (A/70/490)). [United Nations Standard Minimum Rules
for the Treatment of Prisoners (the Nelson Mandela Rules) Resolution adopted by the General
Assembly on 17 December 2015 [on the report of the Third Committee (A/70/490)].
$2EBporickn 3arBopcku npaswia (IIpemopaka Rec(2006)2naKoMHUTETOT HAa MHHHUCTPH Ha
npxaBuTe wieHkH) (ycBoenu on Komureror Ha munmcTpu Ha 11 jamyapm 2006 roamHa
Ha 952 cpenba Ha 3amenunute MuHuctpu). [Council of Europe, Committee of Ministers,
Recommendation Rec (2006)2 of the Committee of Ministers to member states on the
European Prison Rules] (Adopted by the Committee of Ministers on 11 January 2006 at the
952nd meeting of the Ministers’ Deputies)].

8TIpermopaka Rec(2003)23na Cosetor Ha EBpora Ha KOMHTETOT Ha MUHHCTPH /10 3eMjUTE
YICHKH 32 YIPaBYBambETO O] CTpaHa Ha 3aTBOpCKara aJMHHHCTpAlMja CO 3aTBOPCHUIINTE
OCyJ/ICHH Ha Ka3Ha JIOKUBOTEH 3aTBOP M JIPYTH JA0ITH KazHu 3aTBop(YcBoeHa o1 KomureroTHa
muHucTprHAY okToMBpH 2003 rommHa Ha8S55coctanok HazameHuuTe MUHUCTpPHU)[Council
of Europe, Committee of Ministers, Recommendation Rec(2003)23 of the Committee of
Ministers to member states on the management by prison administrations of life sentence
and other long-term prisoners (Adopted by the Committee of Ministers on 9 October 2003
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CranyiapIHIUTe MUHUMAJIHHU IPaBUJIa 3 [TOCTAITYBaHbE CO 3aTBOPEHHUIIUTE
(HMII) ce npBUOT JOKYMEHT CO KOj CE€ rapaHTHpa IMPaBHHOT CTaTyc Ha
JMILETO OCY/IEHO Ha Ka3Ha 3aTBOP 3a BPEME Ha U3APKYBAHETO Ha Ka3Hara.
CrannapaHuTe MUHMMAJIHM [PaBUJIa 3a IOCTANlyBalkbe CO 3aTBOPEHULIUTE
criaraar BO peoT Ha IPBUTE U HAjCTapuTe MpaBuia (MEpKH) LITO CE OIHECYBaaT
Ha TIOCTANyBaWkETO CO JHIarta OCyAeHH Ha Ka3Ha 3arBop.® Ha waeHTHdyeH
HAuUH THE C€ OJHECYBAAT U HA JIMIIaTa OCYJIEHU Ha Ka3Ha JI0’)KUBOTEH 3aTBOP.

Bo EBpornickute 3aTBOpCKH IpaBuiia, mak, moceoHo Bo uieHot 103.8 ce
HarvacyBa jieka ,,[loce6Ho BHuMaHue Tpeba 1a ce MOCBETH Ha YTBPLYyBAmhETO
Ha COOJIBETHH IMPOrPaMU U PEKUMHU 3a U3IPKyBamhe Ha JTO)KUBOTHUTE Ka3HU
3aTBOpP M JIPYTUTE AOITOTPajHM KazHU 3arBop. OTTyka, € JOHeceHa H
[Ipenopaxkara Rec (2003) 23 mTo € mpeaMeT Ha aHaln3a MOAO0IY BO TPYAOT.

3. 1IIpenopaxa Rec (2003) 23%

Bo 2003 roguna e ycBoeHa Ilpenopaka Rec(2003)23na Coeemom Ha
Espona na Komumemom na munucmpu 00 3emjume uieHKU 3a ynpagysarsemo
00 cmpaHa Ha 3ameopcKama AOMUHUCIPAYUJA CO 3aMBOPeHUyume 0cyOeHu
Ha Ka3Ha 004CUBOMeEH 3ameop U Opyau 002U KA3HU 3ameop, KaKo pe3yiTar
Ha CJICTHUBE MPUYHHHA. YKUHYBAHETO HA CMPTHATA Ka3HA BO 3€MjUTE UICHKU
pe3yATHpalie co 3rojJieMyBamke Ha yrmorpedara Ha Ka3HUTE J0KUBOTCH
3arBop. Toa moHaraMy pe3ynTupaiie co MpeHaTpynaHocT (IPeHaCceIeHOCT) Ha
3aTBOPUTE, IITO, TAK, MOXKE JIa TO HAPYIIH €(PEKTHBHOTO U XyMaHO YIIPABYBAHE

at the 855th meeting of the Ministers’ Deputies)]. https://pjp-eu.coe.int/documents/3983922
/6970334/CMRec+%282003%29+23+on+the+management+of+life+sentence+and+other
+long+term-+tprisoners.pdf/bb16b837-7a88-4b12-b9e8-803¢734a6117.  (Ilpucraneno Ha:
23.3.2018).

8 Apnayooscku, Jb./ I pyescka-/lpaxynescku, A. (2011) ,,3akoH 3a 3BpIITyBarbe Ha CAHKITHUTE:
HWHTETPaJIeH TEKCT CO MPEATOBOP, KPAaTKH 00jaCHyBama M PErHCTap Ha IOUMHUTE CO MPIIIO3H ',
Cromje: ,,Ctyauopym -LleHTap 3a pernoHaIHU HCTPaXKyBama U copadoTKa.

$TIpermopaka Rec(2003)231a Coseror Ha EBpona Ha KOMHTETOT Ha MHUHHCTPH 10 3€Mj-HTE
YIEHKH 32 YIPaBYBambeTO O] CTpaHa Ha 3aTBOpCKara ajMHHHMCTpAIMja CO 3aTBOPCHUIINTE
OCy/ICHH Ha Ka3Ha JIOKUBOTEH 3aTBOP U JIPYTH JIOJITH Ka3Hu 3aTBop (YcBoeHa ox Komureror
Ha MuHucTpuHa 9 oktomBpu 2003 roamHa Ha 855 COCTAaHOK Ha 3aMEHUIIUTE MUHHCTPH)
[Council of Europe, Committee of Ministers, Recommendation Rec(2003)23 of the
Committee of Ministers to member states on the management by prison administrations
of life sentence and other long-term prisoners (Adopted by the Committee of Ministers
on 9 October 2003 at the 855th meeting of the Ministers’ Deputies)]. https://pjp-eu.coe.
int/documents/3983922/6970334/CMRec+%  282003%  29+23+on-+the+management+
oftlifet+sentence+and+ other+long+term+prisoners.pdf/bb16b 837-7a88-4b12-b9e8-
803c¢734a6117. (Ilpucraneno Ha: 23.3.2018).
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co 3arBopenunute. CieaHO, 3aKOHOAABCTBOTO M TMPAaKTHKara BO BPCKa CO
MEHAMPAmbETO Ha 3aTBOPEHUIIUTE OCYJICHH Ha Ka3Ha JOKUBOTEH 3aTBOP H
JPYTH JOJITH Ka3HH 3aTBOpP, Tpeba Ja ce ycomiacar co baparmara COApIKaHH
B0 EBporickara KOHBEHI[Mja 32 YOBEKOBH MPaBa M MPEIECHTHOTO MPaBO Ha
OpraHWTe Ha KOM MM € JIOBEepeHa Hej3uHara npuMeHa. Mcto taka, mpuMeHaTa
Ha 3aTBOPCKUTE Ka3HHW O] €Ha CTpaHa, 0apa MOCTUTHYBamEe PaMHOTEKa
nomery IeJuTe Ha rapaHTHPambeTo Ha 6e30eIHOCTA, PEIOT U TUCIUTLTHHATA BO
Ka3HCHUTE YCTAHOBH H OJ1 IpyTa CTpaHa, 00e30eyBarbe MPUCTOjHH YCIOBH 3a
’KMBOT Ha 3aTBOPEHHIINTE, AKTUBHU PEKUMHU U KOHCTPYKTHBHH MOATOTOBKH 3a
OTIYINTamke, a CO 3aTBOPEHHUIINTE Tpeba J1a ce yIpaByBa Ha HAUWH MPHUJIAroIeH
Ha WHIUBHMIYaJHUTE OKOJIHOCTH M BO COIIACHOCT CO Hadyeliara Ha IMpaBja,
€IHAKBOCT U TPaBEIHOCT.*

Bo Ipemnopakara e najieHa qeGpHHUIM]ja Ha OCYIE€HH Ha Ka3Ha J0KUBOTEH
3aTBOP M Ha JOJITM KasHW 3aTBOp,’ menure,*® OMIITHTE NPHHIUIM3A
yIIPaByBab€ CO 3aTBOPEHMIIUTE KOM M3APIKyBaaT Ka3Ha JOKUBOTEH 3aTBOP M
3aTBOPCHUIINTE KOM M3/PIKyBaar J0Jra Ka3Ha 3aTBop.

8 B. IIpeambyima, [Ipemopaka Rec (2003) 23.

87 1. 3anenutena oBaa [Ipemopaka,3aTBOPEHHUK OCYICH Ha Ka3Ha JI0)KHBOTEH 3aTBOP € OHOj KOj
M3pXKyBa Ka3Ha JOKUBOTEH 3aTBOP. A,3aTBOPEHUK OCYACH Ha J0NTra Ka3Ha 3aTBOP € OHOj KOj
M3/IPKYBa Ka3Ha 3aTBOP MJIM Ka3HH 3aTBOP BO BKYITHA JIOJDKHHA O MET MJIM IMOBEKE T'OJIMHU.
ITpenopaka Rec (2003) 23.

88 2. IlenmTe Ha ynpaByBame CO 3aTBOPEHUIIMTE KO H3IP/KyBaaT Ka3Ha JOXKHUBOTEH 3aTBOP U
3aTBOPEHULINTE KOU M3/PKyBaaT 0Jra Ka3Ha 3aTBop, Tpeba 1a OuaaT TakBH MITO Ke:
-00e30emat 3aTBOpUTE Ja OUAAT CUTYPHH M Oe30eHN MecTa 3a OBUE 3aTBOPEHUITN U 33 CUTE
OHHE KOU paboTar co HUB WM TH ITOCETYBAar;

-TM OTCTpaHAT INTETHUTE e(eKTH HA KazHara JOKUBOTEH 3aTBOP W JIPyTUTE JOJITH Ka3zHU
3aTBOD;

- CH3TOJIEMATHIIONO00PATMOXKHOCTHUTE 3a0BHE3aTBOPEHHUIIH/IA OMIATyCIICIIHOPAUHTETPUPAHU
BO OIIITECTBOTO U JIa BOJAAT )KUBOT CO MOYUTYBAIE HA 3aKOHUTE 110 HUBHOTO OTITYLITAHE.
ITpenopaxka Rec (2003) 23.

% 3, Tpeba ma ce pasrienapasHOBHAHOCTA HATHYHHUTE KAPAKTEPHCTHKA HA 3aTBOPCHHUIIUTE
KOW M3Jp)KyBaaT Ka3Ha JOKMBOTEH 3aTBOP U 3aTBOPCHUIIMTE KOW M3IP)KyBaaT J0Jira Ka3zHa
3aTBOP M MCTHTE JIa Ce 3eMar BO MIPEBUJ CO LieJI Ja Ce HalpaBaT MHAWBUIYaJHUILIAHOBH 32
MMIUIEMEHTAallMjaHa Ka3HaTa(IIPUHIUIT HAa HHINBHTyaIH3a1nja).

4. 3aTBOPCKHUOT )KUBOTTPeOA J1a C€ OPraHU3UPaco IEJ,IITO € MOXKHO MOBeKe,a ¢e IPUOIIKI
JOPEATHUOT)KUBOT BO 3aeAHMIATA(TIPUHIINIT HA HOPMAJTU3AIIHja).

5. 3arBopeHunuTeTpeda Ma AOOMjaTMOKHOCTH 33a0CTBAPYBAaIbCHA JMYHA OIATOBOPHOCTBO
JTHEBHHOT3aTBOPCKUOT KUBOT(IPUHIIUIT HA OJITOBOPHOCT).

6. Tpeba ma ceHampaB jaCHAOMCTHUHKIM]a MEI'yOMJIO KOWPHU3HIHN IITO 3aTBOPEHHUIINTE KOU
M3PKYBaar Ka3Ha JJO)KMBOTEH 3aTBOP M 3aTBOPEHUIIMTE KOU U3/IPKYBaar J0JIra Ka3Ha 3aTBop
I'M IPETCTaByBaaT 3a HAJBOPEIIHATA3aCJHUIIA, 32 CAMUTE HHB,3a JAPYTUTE3aTBOPECHHULU H
3a0HKE KoM PaboTaT WK ce BO MOCETa Ha3aTBOPOT (MPUHITUI HA CUTYPHOCT U 0€30€THOCT).
7. Tpeba na ce pasriiera MOXKHOCTA JIaHECE Cerperupaar 3aTBOPEHHUIIUTE KOM H3P)KyBaar
Ka3Ha JJO)KMBOTEH 3aTBOP M 3aTBOPEHHIIMTE KOM M3/P)KyBaar JIojira Ka3Ha 3aTBOp caMo Bp3
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Bo Ilpenopakara ce uctakHyBa JIeKa cO 111 IOCTUTHYBambE Ha OMIITUTE
LU U MPUIPKYBalke KOH NMPUHLUIUTE, Tpeba Ja ce M3roTBar ceondarHu
TUIAHOBU 32 W3Jp)KyBambe Ha Ka3Hara 3a CEKOj 3aTBOPEHUK MOEAWHEYHO.”
bunejku cranysa 300p 3a crenuduyHa KaTeropvja 3aTBOPEHUIM, OHA IITO
€ 0co0eHO 3Ha4YajHO € Of CTpaHaHa 3aTBOpPCKAaTa aJMUHHCTpaluja Ja ce
HalpaBy BHUMAaTEIHA MPOLICHKA 3a [1a C€ yTBPAU AAJIU OPEIEHHU 3aTBOPEHULIU
IpeTcTaByBaaT PU3MK 3a camuTe cebe u 3a apyrute. Jlo HajroieM MOXXeH
cTereH, Tpeba Ja ce ajpecupaar KpUMHUHOTEHUTE MOTpedH co IeN Ja ce
HaMaJaT IpecTalnuTe U ITETHOTO OJHECYBAE O/l CTPAHA Ha 3aTBOPEHULIUTE,
KaKo 3a BpeMe Ha M3/IpKYBambeTO Ha Ka3HATa 3aTBOP, TaKa U MO OTIIYILITAKETO.
bunejku HUTY omacHOCTa HUTY KPUMUHOTEHHUTE MOTPEOU HE C€ MPHUPOIHO
CTaOWJIHU KapaKTePUCTUKHU, MPOLEHKUTE Ha PU3UK U MoTpedu Tpeba ma ce
MIOBTOPYBAaTBO MHTEPBAJIH, OJ CTPaHA HAa COOJBETHO 00yUeH MepcoHall, 3a 1a
ce 3a710BoJiaT Oapamara Ha IUIAHUPAKETO Ha W3/PXKYBABETO HA Ka3HATa UM

OCHOBaHAHMBHATA Ka3HA(IIPHHIIUIT Ha Hecerperamuja).

8. MHauBUOyaHUTEINIAHUpamkas3a yIpaByBamke CO 3aTBOPCHHULIMTE KOM HM3IP)KyBaaT Ka3Ha
JIO)KMBOTEH 3aTBOP M CO 3aTBOPCHHLIMTE KOHM H3/p)KyBaaT JIoJjra KasHa 3aTBOp,Tpeda na
ce CcTpeMaTkoH 00e30eayBambe HalpoOrpecHpambeHU3 3aTBOPCKUOTCUCTEM(TIPUHIUIT  Ha
nporpecupame). [Iperopaxa Rec (2003) 23.

% 9. Co UENIOCTHTHYBAkhE HAONIITUTCHCIUUIIPUIPKYBAbEe KOH HPHHIUITUTECIIOMCHATH
norope,Tpeda Ja ce H3roTBATCEON(ATHUIUIAHOBH 3a HW3IPXKYBake Ha Ka3Harasa CeKoj
3aTBOPEHHK MoeanHeuHo. OBHEINIaHOBUTPeOa 1a OMAaT MOATOTBEHHMHUPA3BHEHH,KOJIKY ILTO €
MOXXHO ITOBEKE, CO aKTUBHO YYECTBO HAa3aTBOPEHHKOT, A0COOCHOKOHKPAjOTHAU3APIKYBAKETO
Ha Ka3HaTa 3aTBOp, BOTECHACOPA0OTKa CO OPraHHUTE 33T0JDKEHH 32 HAaI30p MO OTIYIITAKETO
U CO JIPYTH PeJICBaHTHH OPTaHH.

10. IlmaHoBHTe 3a M3ApXKYyBake Ha Ka3Hara Tpeba Ja BKIy4YyBaaT IpPOLCHKA
3apU3UKOTHIIOTPEONTE HACEKO] 3aTBOPCHUK MJla CEKOPUCTAT 3a Ja 00e30e1aTCHCTEeMaTCKH
TIPUOJT KOH:

-IPBUYHOTO PACIOPEyBarbe Ha3aTBOPCHUKOT;

-[IPOrPECHPABETO HU3 3aTBOPCKHOTCHCTEMOIIIOBEKEKOHIIOMAIKYPECTPUKTHBHHU YCIIOBHCO,
ujeanto, eqHapuHaIHa(pa3alloMHHATa BO OTBOPEHUYCIIOBH, IT0O MOYKHOCT BO 3aeHUIIATA;

- ydecTBOTO  Bopaborara, 00pa30BaHHETO, OOYKaTaHJPYTUTCAKTUBHOCTH  IITO
OBO3MO)KYBaaTKOPHCHO HCKOPUCTYBakE¢ HABPEMETO IOMUHATO BO3ATBOPH LITO ' 3rOJIEMyBaat
[IAHCHUTE 3ayCIICIIHAPEHHTErPALlHjario OTIYIITAbETO;

- HHTEPBEHIMUTEH YYECTBOTO BOIIPOrpaMU HAMEHETH3a PellaBarke HapH3UIUTEUIIOTPEOUTE,
Kako ¥ 3a HaMalyBambe HAOJHECYBAKETO KOE TO HapyllyBa peIoT BO3aTBOPOTH
PELUIMBUPAEIIO OTIYILITABETO;

- YYECTBOTO BOPEKPEATUBHUY JAPYT'H aKTHBHOCTH3A CIIPEUyBatbe MInOop0a NIPOTHBIITETHUTE
e(eKTH HaJ0JIrUTe Ka3HU 3aTBOP;

- YCIOBUTEMMEPKUTE HA HAJ30p LITO BOJAT KOH)KMBOTCO IOYUTYBame Ha 3aKOHHTEH
MIPUIIAroyBake BO 3a€IHHUIATAIIO YCIOBECHOTITYCT.

11. IlnaHupameTo Ha W3IApPKYBame Ha Ka3HararpeOa Ja 3alloYHCINTO € MOXKHO
MIOCKOPOTIONIPHEMOT BO3aTBOpP, Tpeba la ce PEeBUIUPAaBO PEIOBHH HHTEPBAINM HIa Ce
Momudunupa cropen nmorpedute. [Ipemopaka Rec (2003) 23.
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Kora Toa € MmoTpedHo.”!

[ToceOHO BHMMaHME Tpeba 1a ce TOCBETH Ha CUTYPHOCTA U 0e30e1HOCTa
BO 3aTBOPOT. OTTyKa, OJPXKYBAamkETO HAa KOHTpOJIATa BO 3aTBOPOT Tpeba ma
ce Oasupa Ha ymoTpeba Ha nuHaMu4YHa Oe30egHOCT. PacmopemnyBameTo BO
noceOHU 3aTBOPHU WIIM KPHJla Ha 3aTBOpUTE, Tpeda Ja ce 6a3upa Ha ceorndarHu
MIPOIICHKH 3a PU3HK U 1moTpedu. Tpeba na ce HampaBaT WHTCH3UBHU HAIOPU
3a 1a ce u3berHe cerperamnyjara WA JIOKOJKY MOpa Ja ce MpUMeEHH, Tpeda
Jla ce HaMalli TIEPUOAOT Ha HEj3WHA MPUMEHA. YIPaByBambETO CO OMACHHUTE
3aTBOpeHHMIIM Tpeba na Oujpe BOACHO O MPHHIUIHUTE COAPKAaHU BO
[Tpenopaxara 6p. R(82) 17 Bo Bpcka co 3aTBOPOT U TPETMAHOT Ha OITACHHTE
3aTBOPCHHUIIN.”

'TIporieHKa Ha PU3UKOT U MIOTPEOHTE:

12.0n1 cTpanaHa 3aTBOpCcKaTa aAMHUHHUCTpaIpjaTpeda qace HampaBy BHUMATETHAIPOIICHKA 3a
Jla ce yTBP/IM JAJIHOPE/ICHN 3aTBOPEHUIIMIIPETCTaByBaaT PU3HK3a caMuTe cele 1 3apyruTe.
OrcerotHaolieHara Ha pu3UNUTeTpeOa MaBKIYYH MOXKHOCT 32 HAHECYBahE HITETaHA CAMHOT
cebe, Ha IPYru3aTBOPEHHIIM, HANMIA KOM paboTar WM Ce BO IIOCETaHa 3aTBOPOT HJIM3a
3ae/IHUIIATa, KAKO U BEPOjaTHOCT3a OErcTBOMIIN3A BPILICHEIPYTO TEIIKO KPUBHUYHO JIENO 3a
BpeMe Ha JI0OMBaE U3JIe3 Of] 3aTBOPOT MJIM 110 OTIYIITAETO.

13. TIporienkuTe Ha moTpeduTe Tpeda 1a HACTOjyBaar 1a 'MUACHTU(UKY BAATIMIHUTEIOTPEOU
HMKapaKTepPUCTHKATE  MOBP3aHH  CO  KPUBHUYHOTONENO  (KpUBMYHHMTE  Jiejia)Ha
3aTBOPCHUKOTUIITETHOTOOAHECYBake  (,KpUMHUHOTeHH TMoTpeOu). [loHajromeM MOKeH
cTerneH,Tpeda Jia ce aapecupaar KPUMUHOTEHUTEIIOTPEOr CO 1el Jla ce HaMallaTIpeCTaIuT
EHIITETHOTOO{HECYBAhE Ol CTPaHa HA3aTBOPEHHUIIUTE, KAKO 33 BPEME HAW3/IPIKYBambETO Ha
KazHara 3aTBOp, TaKa MII0 OTIYIITAmbETO.

14. TloueTHarampolleHKa Ha PU3WKOTHHA TOTpeduTe,Tpedaga OuaecnpoBeeHa O CcTpaHa
HA0Oy4eH KaJiapy 110 MOXKHOCT/IA ce HarpaBu Bol[eHTap 3a rnpolieHka.

15. a. Tpeba ma ce ymorpeOyBaaT MOICpHH HHCTPYMEHTH3a MPOIICHKA HA PH3UK U
MoTpeOu,KaKkoynarcTBa 3a JIOHECYBame Ha OUIyKH3a HWMIUIEMEHTHpAmhe Ha Ka3HUTE
JIOXKUBOTEH 3aTBOP U JIOJTHTE Ka3HHU 3aTBOP.

b. buzpejkun MHCTPYMEHTHTE 3a IPOICHKA HA PU3MK M MOTPeOHCEeKOramcoapKaTMapruHa
Ha Tpellka, THE HUKOram He Tpeda Ja OuaaT eJMHCTBEHHOTMETO]| INTO C€ KOPUCTHUIIPH
JIOHECYBAIHETO HA OJUTYKH, TYKY Tpeda JaceJoNoNHyBaar coapyrudopMu Ha IPOLEHYBAbE.
c. CHTeMHCTpYMEHTH 3a TIPOLICHKHU Ha PU3HK U MOTpeOH,Tpeda a ce eBarynpaar, Taka IITo Ke
Ce CI03HAaT HUBHUTE MPEJHOCTH U CIabO0CTH.

16. BunejkMHUTYONaCHOCTAHUTYKPUMHHOTEHUTEIIOTPEON HEce MPHUPOIHOCTAOMIHIKApa
KTEPUCTUKU,ITPOLICHKUTE Ha PU3MK U NOTpeOuTpeda Ja ce MOBTOPYBaaTBO HWHTEPBAJIM,O]
CTpaHa Ha COOJBETHO OOyueH IepcoHal,3a Ja ce 3a]0Bojardapamara HaIUIAHUPAKETO Ha
H3/IPIKYBAKBETO HAa Ka3HATA WIIMKOTA TOA € MOTPEOHO.

17. IlponieHKHTE HA PU3UKOTH OTpeduTEeceKkoramTpeda 1a OuIaT MOBP3aHNUCO YIPABYBAKETO
copusunuu 1otpedu.Cropen Toa, OBUEMPOIEHKUTPEOa 1a COapIKaT Mpernopaku 3a u300p
HACOOJIBETHU MHTEPBEHIIMUUIIN MOAM(DUKAIIMHHAOHUE KOU Bekece rpuMenyBaar. [Ipernopaka
Rec (2003) 23.

2CurypHOCT 1 0€30€IHOCT BO3aTBOP

18. a. OnmpxyBameTo HAaKOHTpOJIaTa BO3aTBOPOT Tpeba ma cebasmpa Ha ymoTpedaHa Iu
HaMHYHA0e30eTHOCT, TOAepa3BOjHAMIOSUTUBHI  OIHOCHON CTpaHa Ha IEPCOHAJIOTKOH
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IloceOnun Mepku Tpeba Ja ce mpeB3eMaaT Cco L€l CIpeyyBambe
HaIITEeTHUTE €()EeKTH HA Ka3HUTE JOKUBOTEH 3aTBOP U JIPYTUTE AOJITH Ka3HU
3aTBOp. ,,Co 11eJ1 J]a ce cripeyar 1 1a ce OTCTpaHar IITeTHUTE e(PeKTH Ha Ka3HUTE
JO)KMBOTEH 3aTBOP M JIPYTUTE JOJITH Ka3HM 3aTBOp, aJMUHHUCTpalMjaTa BO
3aTBOpHTE Tpeba Jja HaCTojyBa:

-J1a ce OCHTypa JieKa ce 00e30eeHr MOXKHOCTH YIIITE Ha MIOYETOKOT Ha
W3IPKYBamk-ETO HA Ka3HATa, a TOJI0ITHA IOKOJIKY € TOTpeOHO, 1a UM ce 00jacHaT
Ha 3aTBOPEHUIINTE 3aTBOPCKUTE MPABWIIA U PYTUHU U HUBHUTE JODKHOCTH U
TpaBa;

- Ta UM 00e30enr Ha 3aTBOPEHUITUTE MOKHOCTH Ja HalpaBar JIMYCH
n300p BO IITO € MOXKHO TIOrojieM Opoj Ha pabOTH O] THEBHUOT 3aTBOPCKHU
YKUBOT;

3aTBOPCHULINTE3aCHOBAH ~ HALBPCTHHA  HWIPABUYHOCT,BO KOMOWHAIjaco pa30Oupame
HaHMBHATA JIMYHA CUTYAIINjaCEKOjPU3HKO/] CTPaHa HA WHIMBH/YaITHU3ATBOPESHHUILIN.

b. Tamy kame WTO Ce KOPHCTAT TEXHUUYKUYPEIM,KaKOAJapMU M CHUTYPHOCHH KaMepw,
THECEeKoTamTpeda JaceI0NoNIHyBakhe Ha METOIUTE HaANHAMIYHA0€30eTHOCT.

c. Bo pamkure Ha TpPaHUIMTEHEONXOAHH 3a0€30€IHOCT,pYTHHCKOTOHOCECHEHA0PYK
je, BKIy4yBajKd OTHEHO OpPY’KjeHIEHIPEINOA CTpaHa Ha JHIaTa KOM CE€ BOKOHTAKT CO
3aTBOPEHUIINTE, Tpeba 1a Oute 3a0paHeTOBO KPYToT Ha 3aTBOPOT.

19. a. 3arBopckuTepeXKMMHTpeOa Ja ce€ OpraHu3upaar Taka INTO Ke OBO3MOXKAT
(rekcuOMITHNpeaKknr3a MeHyBambe Habapamara 3a 6e30€IHOCT U CHTYPHOCT.

b. PacnopenyBameTo BO MOCEOHM3AaTBOPHUIIIMKPHIIAHA 3aTBOpUTE,Tpeba na ce OasmpaHa
ceondaTHUIPOLIEHKH 32 PU3HUKHU MOTPEOMHU Ha 3HAYCHETO HACMECTYBAHETO HA3aTBOPEHUIIN
BOCPEIMHUKON BOJAT CMETKAa 3aHMUBHHTE MOTPEOM M 32 KOM ITOCTOM BEPOjaTHOCT JeKa Ke
rOHaMallaTPU3UKOT.

c. Ilopaan MOCEOHMPU3NIMUUCKITYYUTEITHH OKOJHOCTH, BKIYYyBajKu T'm U Oapamara of
CTpaHa HacaMHTE 3aTBOPEHHIIM, MOXKE Jla MMa MoTpedao]] HEKaKoB BHJ HacerperaiujaHa
uHauBHIyanHu3arBopenunn. Tpeba 1a ce HampaBar WHTEH3UBHM HAlopu3a Jia ce
n30eTHeCeTperalyjaTarmInI0KOIKy MOpa J1a ce MpUMEHH, Tpeba Aa ce HaMalld MEePHOI0THA
HEj31Ha MIPUMEHA.

20. a. Enquaunure co mMakcuManHa Oe30emHOoCTTpeOa Ja ce KOPUCTATCAaMOKAKO TOCIEIHO
CPEJICTBOMPACIIOPEYBAKHETO BO OBHE SMHUIIMTPEOA PEIOBHO Ja Oujie PeBUIUPAHO.

b. Bo paMKknuTe HaeIWHUIIUTE CO MaKkCUMasiHa 0e30emHOCT, Tpeba Ja ce HalpaBu pasiuKa
Mely pEeKHMUTEBO OJHOC HAHAYMHOT Ha [IOCTallyBamkbeCco 3aTBOPEHHULIUTE Kaj KOH
MMOCTOMHCKITY YU TEITHAOMACHOCT OI0ErCTBOMIIMONACHOCT, KaKO ¥ HAaYMHOT Ha MOCTAIlyBakbe
CO OHHE 3aTBOPEHHIIM KOM MPETCTaByBaaT PU3MK 3a APYTIUTE 3aTBOPECHHUIIM H/MIN3a OHUEKOU
paboTar uiu ce BO IoceTaHa 3aTBOpPOT.

c. ConomkHa MOYUT KOHOTHECYBAh-ETO Ha 3aTBOPEHUIINTEN0e30e THOCHUTE Oapama, PeKIMHTE
BO CIUHHIMTE COMaKCHMaHa 0e30emHOCT,Tpeda /1a 1enaT KOH MOCTHUTHYBamkepeIakcupaHa
armocepa, 71a 0BO3MOXKAT JIPYKEHE Mel'y3aTBOPEHHUIUTE, CJI000/1a Ha IBIKSHE BO PAMKUTE
HaeIMHUIIATA U Ja HyZaT rojieM O0poj HAaKTUBHOCTH.

d.YripaByBameTO CO ONTaCHUTE3aTBOPEHUIIUTPeOa 1abu e BOIEHO OANPHHINITNTECOIPKAHIBO
IIpenopakara Op. R(82) 17Bo Bpcka c03aTBOPOTH TPETMaHOTHAOTIACHUTE3aTBOPECHHUIIN.
IIpenopaxka Rec (2003) 23.
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-a UM TIOHyAHW COOABCTHH MaTCpI/IjaJ'IHI/I YCJIOBU W MOKHOCTHU 3a
(1)I/I3I/I‘-IK3., HHTCJICKTYaJlHa 1 CMOLIMOHAJIHA CTI/IMy.TIaI_II/Ija;

-J1a pa3BUe MPHjaTEeHU MPHJATEIICKU M3ajH HA 3aTBOPCKH MPOCTOPHH,
Meben nykpacu.

[MoceOoHnBHUMaHKUE TPeOa JaceOCBETH HA yHATIPE Ty BAlC HAKOHTAKTUTE
CO CEMEjCTBOTO, I1a BO Taa HAaCOKa 3aTBOPEHUIMTE Tpeba Ja ce CMEeCTyBaar,
KOJIKY IITO € MOKHO TIOBEKE,BO3aTBOPH IITOCE HAOI'aaTBOOIN3NHAJOHUBHUTE
ceMejcTBaiId OJIMCKY POAHMHU W Jla C€ JI03BOJIyBaaTHHCMa, Tesle(OHCKH
MOBHUIIMHIIOCETH, KOJIKY IITO € MOYKHO TIOYECTO U KOJIKY IITO € MOXKHO TIOBEKe
Jla ce MOYMTyBa MpuBaTHocTa.”

Mopa na ce MOTTUKHYBAaT JPYrd KOHTAKTH CO HAJBOPELIHHOT CBET
(mpucTan 10 BECHULUTE, PAJUOTO U TEJIEBU3UjaTa U Ha/IBOPEIIHHU TIOCETUTENHN).
IToceOHu Hamopu Tpeba J1a ce HampaBar 3a J]a C€ OBO3MOXKH J0/I€TyBamke Ha
paznuynau Gopmu Ha U3JIe3 of 3aTBOp.”

Hcrto Ttaxa, ,,3aTBOpeHHMIITE Tpeda /1a MMaaT MPUCTAIl JO COOJBETHO
COBETYBam€, IIOMOIII U MTOAIPIIKA, CO TET:

-J1a c€ CO0YaTCOCBOUTE KPUBUYHHU/IEIIA, COIITETATA IIITO UM jaHAIpaBHIIe
HOXPTBUTEUCO OMIIO0 KAKBUYYBCTBaHA BUHA ITOBP3aHM CO TOA;

-Aa CC HaMaJlu PpPU3HUKOTOA CaMOY6I/ICTBO, OCO6€HOH6HOCPCI[HO
roocyaara,

-Jla c€ OTCTPAHATIITETHUTE e(DEKTH HATOITUTE Ka3HH 3aTBOP, KAKOIITO
CCHHCTHTYI[MOHAM3AIIN]a, TAaCHBHOCT,HaMaJleHacaMoioBepOau nenpecuja.

%TIpasuio 21, IIpenopaka Rec (2003) 23.

%4 22. Tocebuu Hamopu Tpeba a ce HampaBar 3a [1a Ce CIPEYH HAPYIIYBamkETO HA CEMEjHUTE
BpPCKH. 3a Taa Ie:

-3aTBOPEHUIINTE Tpebda a ce CMeCTyBaart, KOJIKY IITO € MOJKHO IOBEKe, BO 3aTBOPH IHITO Ce
Haoraar BO OJIM3HMHA 10 HUBHUTE CEMEjCTBA MU ONMCKU POJHUHU;

-Tpeba Ja ce JI03BOJIyBaaT MUcMa, TeJeQOHCKHU MOBHUIM U MOCETH, KOJIKY IITO € MOXHO
MOYECTO U KOJKY ILITO € MO)KHO TOBEKe Jia Ce MOYMTyBa NpUBATHOCTA. JIOKOJIKY TakBara
onpenda ja TOBeAyBa BO OMACHOCT CHTYPHOCTa M 0e30eqHOCTa MM JOKOJIKY € OIMpPaBIaHO
CO OIVIeJl Ha NPOLEHKATa HAa PU3UKOT, OBHE KOHTAKTH MOXaT Ja OWaar MpuapyXeHH CO
pasymHH 6e30eTHOCHHA MEepKH, KaKo MITO Ce CIeACHE Ha KOPECIIOACHITNjaTa U IIPETPECH Mpe.
u oriocetute. [Ipenopaka Rec (2003) 23.

%5 23. a. Ucto Taka, Tpeba 1acemoTTUKHYBAAT IPYTHTE KOHTAKTHCO HAIBOPEIITHHOT CBET,KaKO0
LITO CE MPUCTAII0 BECHUIUTE, PAJIMOTO U TEIIEBU3HjaTa U HAJIBOPECLIHUIIOCETUTEIH.

b. TloceGnmHanopuTpeba 1a ce HampaBaT3a J1a CE€ OBO3MOXHIOACTYBAIEC HAPa3TUIHU
¢opmMu Ha W37I€3 O 3aTBOP, JOKOJKY € MOTPeOHO MOANpHApYkOa, BOAEJKH CMETKa 3a
npuHIUNHATENpenBueHn Bo [Ipenopakara 6p.R(82) 163a uzne3 omzarsop. [Ipemopaka Rec
(2003) 23.

%TIpasuio 24, IIpenopaka Rec (2003) 23.
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[Mocebna tmaBa IIpenmopakata mocBeTyBa Ha IOCEOHH KaTErOpUH
Ha 3aTBOPCHUIIM KOW M3/PXKYBaaT Ka3Ha JIOKMBOTEH 3aTBOp MM
Jpyra Joira KasHa 3aTBOp, KakKO INTO Ce€: CTPAaHCKH 3aTBOPEHHIN,’’
PaHIIMBH3aTBOPEHUIIH, s Iy IIEBHO pacTpoeHu,”’nocrTapu3aTBOPESHUIIUT
e,'cMpTHO OONHM 3aTBOpeHMIN,'”' JKEHH 3aTBOPEHUYKH,'’’MallOJIEeTHH

9725.3aTBOPCKHUTE BIaCTUTPeOA 1a OMIaT CBECHU 3aMOYKHOCTHTE 3apeaTpHrjaliijaHacTPaHCKu
3aTBOPEHMIIM MPEABHUICHA KAKOMOXKHOCT co EBporickara KoHBeHIHMja3a TpaHchep
HAOCYICHIIHIIAIIN CO OMIIaTe paTHU0TOBOPH COCOOABETHAaTa3eM]ja. CTpaHCKUTE3aTBOPEHHUIIN
Tpeba nma Ougar uH(GOPMHpAaHU 3a0BHE MOXKHOCTH. TaMy Kaje IITOpenarpujalujaraHe
€MO)KHa,3aTBOPCKMOTMEHAIMEHT ~HIIPAKTHKaTa Tpebaga ce pakoBOAAT —OJIPHHIMIIUTE
Hallpenopakara 6p. R (84) 12Bo Bpcka cocTpaHckuTe 3arBopenund, [Ipemopaka Rec (2003)
23.

%8 26. Tpeba 1a ce HanpaBaT HAIIOPH 34 J1a C€ 3AITUTATPAHIMBUTE3aTBOPEHHIIN O3aKAaHUHIIOLII
TPETMaHOJI CTpaHa Ha JPYrHTe3aTBOPEHUIIN.J[OKOJIKY € HEOINXOJHa cerperamujara 3apaju
3aIITUTAO]] IPYTH 3aTBOPEHUIHN, Tpeba aa ce n30erHyBaleIocHa H30Jalujan 1a ce 0o6e30enn
6e30emHa cpearHa Koja ke MM TpYy’ka MOJApINKa Ha 3aTBopenunure. [Ipemopaka Rec (2003)
23.

9 27. Tpeba ma ce mpe3emMar MEpKH3a Jia ¢€ OBO3MOKHYIIITE BO paHa (asa CIeljaTncTHIKa
JIMjarHo3a Ha 3aTBOPECHHUIIMTE KOMCEWIMKOM IIOCTaHalle AYIIEBHO PACTPOCHH Hlla UM Ce
obe36enmcooaseren TpetMman.Tpeba ma ce ciemar ymarcrBatamaaeHuBo IIpemopakara Op.
R (98) 7B0 Bpcka COECTHYKHTEW OpraHM3AIMCKUTEACTICKTHHA3IPABCTBEHATA 3allTUTa BO
3arBopure. [Ipemopaka Rec (2003) 23.

100°28. Ha mocrapute3arBopeHuite Tpeba Ja UM cermomarasapamd OfpXKyBambe HaJIo0pH
CTaHIapAMHA(U3NYKO M MEHTAJTHO 37paBje. 3a Taares, 3aTBOpckara ympaBarpeba na
00e30eau:

-TIPHUCTAII IO COOJIBETHH/M]JarHOCTUYKU YCIIYTH HIICUEHHE;

-MOYKHOCTH 32 paboTa, BeXKOHH JIPyrd aKTUBHOCTH KO C€ MPHUJIATOJICHN HA MH/INBUyaIHUTE
(U3MUKK UMEHTAIHH KallalUTETHHA 3aTBOPEHHUKOT;

-INETETCKUCOOIBETHAXPAaHA, 3€MajK TH BO TPEABUJA AWETCTCKUTE MOTPEeOM of moceOHa
ucxpana. [Ipenopaka Rec (2003) 23.

10129, q. Co menma uM ce OBO3MOXKHM HACMPTHO OOJTHHUTE3aTBOPEHUIMAAYMPATIOCTONHCTB
€Ho, Tpeba J1a ce 3eMe BO MPEBH] MOXHOCTA JIa C€ OTIIYILITAT, Taka MITOTHE Ke MOXaT Ja
OMIaT3rpIKeHNN ke MOXKaT Ja YMpaTHagBOp Of 3aTBOPOT. Bo cekojciydaj, 3aTBOpcKaTa
ympaBarpeba /Ja BIOKHM MaKCHMaJIHHHAIIOpHAa UM 00e30e1d HaoOBHE3aTBOPEHHUIMHM Ha
HUBHUTE CEMEjCTBACOOBETHA MOMAPIIKAHN IPHIKA.

b. VicTo Taka, co 11eJ1 1a UM Ce TIOMOTHE HAOHUE3aTBOPEHUITN, KOU MMaaT OMITO KakBa jkesoa 3a
MpakTU4Ha paboTa, Ha MpUMep, U3padoTKa HaTECTAMEHT,ITOATOTOBKH 3a MOTrped, UTH., Tpeda
Jla UM ce naje cooaeTHa momont. [Ipemopaka Rec (2003) 23.

12°30. a. bumejkmKeHHTE3aTBOPCHUUKUIIPETCTABYBAATOOMYHOMA  OPOjOTIOHHEKOH
W3PKYBaar JIOJITH Ka3HH 3aTBOPHIIM Ka3Ha JI0KMBOTEH 3aTBOP, HHIMBH/IyJTHUTEIIIAHUPAHA
3a U3PXKYBakETO HA HUBHUTE Ka3HUTPeOa BHUMATEIIHO J]a Ce3eMar BO MPEABH/I CO LIEJ Jia TH
3aJI0BOJIATHUBHUTE CHELUPUYHN TTOTPEOH.

b. TToceOHMHAOPU3AKEHUTE3aTBOPSHUYIKHY Tpeda J1a ceHampanar 3a:

- HUBHO 3/IpY’KYBaH€,KOJIKY IITO € MOYKHO,CO OIIIITAaTa MOMyJalijaHaKeHU3aTBOPEHUYKH, CO
LIeJT Ja ce M30erHeconnjaaHa H30Jamnmja;

-JlaBaEIPHUCTAIl 10 TOCEOHU YCIYrH3a)KCHU3aTBOPEHUUKU KOM OHIie JKPTBH HapH3MUKa,
MEHTaJIHAM CeKCyasHa 3J10ynoTpeda.
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3aTBOpeHHUIH. "

,,CTlerjayHarpmka 1 BHUMaHueTpeOa /a ce MOCBETHHAKOHKPETHUTE
npoOJEMUINTO  TPOM3IIETYBAaT  OA3aTBOPEHMIMTE3a  KOM  TOCTOU
BEPOjAaTHOCTCKA K& TO MOTPOIIAT CBOjOT TPHPOJICH >KABOT BO 3aTBOP.
[ToTOYHO, MTaHMPAKETO Ha WM3APKYBAETO Ha HWBHATa KasHa, Tpeba na
Oujie TOBOJTHOANHAMHUYCHOM JIa UM OBO3MOYKH J1a MMaaT KOPUCT Oy4eCTBOTO
BO3HAYajHHAKTUBHOCTHH COOJBETHHUIIPOTPAMH, BKIIy4yBajKHUHTEPBEHIMN
U TICHXOCONHUjaTHAYCITyTH JN3ajHAPAHN 3a Ja MM [TOMOTHAT Jlace CIIpaBaTr
COM3IPKYBAETO HA HUBHATA Ka3Ha. 1™

3eMajki BO TpenBUi Je€Ka MOCTIEHAIHHOT TpPEeTMaH € 3HaudajHa
aJlKa BO TPOLECOT Ha YCHeNIHA pecoldjalun3aidja ¥ peruHTerpalmja
Ha3aJ BO OIIITECTBOTO, [Ipermopakara mocBeTyBa moceOHa TIiaBa 3a OBaa
npobseMaTrka,'% Kako 1 3a 3aTBOPSHUITUTE HA KOU UM € OTTIOBUKAH YCIIOBHHOT

¢. Ha majkurexon u3apKyBaaT Ka3Ha JIOKMBOTEH 3aTBOp MM JI0JIra Ka3Ha 3aTBOp, HeTpeda
Jla UM Oujie OHEBO3MOKEHO Jia OMaT CO HUBHUTE MaJlM Jiella, CaMo 3apaJMHUBHATAKa3HA.
KoramanmurenenaocranyBaaTrco cBojaTa Majka, 3aTBOpCKaTa aJMHHHCTparmjarpebda na
00e36enmcoonseTHH ycnoBH. [Ipenopaka Rec (2003) 23.

10332, a.MasoneTHUTE3aTBOPEHUIIMCO M3PEUEHH JOJITH Ka3HU 3aTBOp,Tpeda Ja ce apiKar
CaMOBO MHCTUTYIIMH WJIMEJANHULIUHAMEHETH 3aHUBHUTE CIICIMjATHUIIOTPEOH.

b. PexxumMuTe 1 TUIAHUPAHETO HA U3APIKYBAHETO HA Ka3HATa 32 OBUE MAaJIOJIETHHUIIM, Tpeda
Jla OWaaT BOJIGHH O CTpaHa Ha PeJeBaHTHHUTE MPUHIMIKNTE yTBPAeHH Bo KoHBeHIMjaTa Ha
ObennHeTHTE HAIIMY 32 TIpaBarta Ha feTeto u Bo [Ipemopakara 6p. R (87) 20 3a conmjamanTe
PEaKIMMKOH MaJOJIETHUYKATA JICIMKBEHIIM]a U Tpeba ace MoCBeTH MOCeOHO BHUMAaHKE Ha!
- 00e30emyBam-e Ha COOIBETHA eIyKalnja M 00pa3oBaHUE;

- moTpebarta 1a ce ofp)KyBaaT ONMCKH KOHTAKTH CO HUBHUTE POIAUTENIH U CEMEjCTBOTO;

- 00e30eryBame Ha COOIBETHA MOIPIIKA U HACOKH BO HUBHHOT €MOIIMOHAJIECH Pa3Boj;

- OBO3MOXKYBarh¢ Ha COOJIBETEH CIIOPT U PEKPEaTUBHU aKTUBHOCTH;

- BHHMMATEJIHO IJIAHUpAhe Ha TPaH3UIMjara O] PeXKHM 33 MAJIOJETHO JIUIE BO PEXKHUM 3a
TTOJTHOJIETHO JIUIIE, BOJIEjKM CMETKA 3a IMYHUOT pa3Boj Ha MajoneTHoTo jure. I Ipenopaka Rec
(2003) 23.

14TIpaBmio 31, Ipenopaka Rec (2003) 23.

15 YmpaByBame copenHTerpanijaTa Bo OMIITECTBOTOHA 3aTBOPEHHUIINA KO M3AP/KyBaaT KazHa
JIOXKMBOTEH 3aTBOPHJIMIOINTA Ka3Ha 3aTBOP:

33. Co menma WM Ce OBO3MOXKH HAa 3aTBOPEHHUIINTE KOW H3AP)KyBaaT KasHa IOKHBOTEH
3aTBOPHIINI0ITA Ka3HA 3aTBOP, J1a TO HAIMHHATOCOOECHOPOOIeMOTHA TPEMHH OOIT TIPECTO]
BO 3aTBOP KOH YKHMBOT BO 3a€HUIIATA CO [IOYMTYBakhE HA 3aKOHNUTE, HUBHOTO OTITYIITamheTpeda
Jia OuJie IOArOTBEHOOIHAIIPEH JIa C€ 3eMe BO MPEBH/ OCOOCHO CIIETHOBO:

— morpebaraza OJPEJCHUILIAHOBH MpEA W 10 OTIYIITAmETO IITO CE OJHEeCyBaar Ha
pEJIeBaHTHUTE PU3HLIMUIIOTPEOH;

— JIOJDKHO pasrieflyBambeHa MOXKHOCTa 3aJ00MBalbe HAOTIIYCTH IPOAOIDKYBAME 110
OTIYIUTAkETO Ha: MPOTrpaMHUTe, WHTEPBEHIMUTECHIUTPETMAHOT HA KOj OWJIe MOIBPrHATH
3aTBOPEHHIINTE3a BpEME Ha U3/IPIKYBAETO Ha Ka3HaTa 3aTBOP;

— moTrpebara 1a ce IOCTUTHE TeCHa copaboTKa Mery 3aTBOpCKaTa agMHHUCTpAIHja, O eIHa
CTpaHa W OpPraHHUTE 33/I0JDKEHHU 32 BPILEHE HA/I30p 110 OTIYIITAKETO, OPraHUTe 33/10JDKEHH
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ormycrt.'*

Bo noce6Ha maBa ce pa3paboTeHH ¥ MPUHLUIINTE IITO C€ OJHECYBaaT
Ha nepcoHanoT. [locebHO ce wucrakHyBa Jeka ,,cO OINIEA HAa Toa IITO
MEPCOHANOT KOj paboTH CO 3aTBOPEHHUIIUTE OCYAEHH Ha Ka3zHa JOKHBOTEH
3aTBOp M OHHUE OCYICHHM Ha JoJra KazHa 3aTBOp, Tpeba Ja ce CIpaBHCO
CHENU(PUUHUTEOTEIIKOTUMIIOCTABEHH Off CTpaHa HAOBHE 3aTBOPEHUIH,
THe Tpebaja MMaaTcrelnyjaiHa o0ykarnoTpeOHa3a U3BpIIyBakbe HA HUBHHUTE
noimkHocTH. Mcto Taka, ,,cO OIJIEIHA3TOJIEMEHHOT PU3UK 3aMaHMITYJIAIH]ja
HaBpaOOTEHUTEOI CTpaHa HA3aTBOPEHUIIUTEKOM W3IP>KyBaaTI0JITUKa3HU
3aTBOp, Tpeba J1a ce 0xpabpyBa MOOKIIHOCT U poTalldjaHa mepcoHaor. %’

3a IpYKambe COLHjaTHA U MEJMIIUHCKN YCIIYTH, OJ1 Ipyra CTpaHa.

34. OnoOpyBameTo HMHMIUIEMEHTANMjaTa HAYCIOBHHOT OTIYCT 3a 3aTBOPCHHUIIUTE KOU
W3pKyBaaT Ka3Ha JOKMBOTEH 3aTBOPWIM Jl0jra Ka3zHa 3arBop, Tpebajia ce pakoBOIH
onnmpuHIunuTe HaBeneHnBo [Ipemopakara Rec (2003) 223aycioBenotmyct. Ilpenopaka Rec
(2003) 23.

1063aTBOpEHUIIN Ha KOM UM € OTIOBHMKAH YCIOBHHOT OTIYCT: 35. JIOKOJKY, Ha 3aTBOPEHHUKOT
Ha KOj My € M3pedeHa Ka3Ha JOKMBOTEH 3aTBOP WIIM JIOJra Ka3Ha 3aTBOpP, My CE OTIIOBHKA
YCIOBHHOT OTIIYCT U € BpareH BO 3aTBOP, MPHUHIMIIUTE IITO C& NPETXOJHO HaBEICHH,Tpeda
Jla TIPOoIDKAT Aace mounTyBaar. OcobeHo, Tpeba /1a ce HalmpaBU ITOHATAMOIITHA MTPOIICHKAaHA
PHU3MKOT MKPHUMHUHOTEHUTEIIOTPEOMH HCTUTE Jia CE MCKOPUCTAT 3au30Mpame HACOO/BETHO
IpepacropelyBambe  UIIOHATAMOLIHUUHTEPBEHIIMM,COENT  [TOATOTOBKAHA3aTBOPEHUKOT32
CKOpO TOBTOPHO 3€Mame BO IMPEBHJ 3a OTIYIITAKEH pPEHHTEerpalyja BO 3aeJHHUIIATA.
IIpenopaxka Rec (2003) 23.

0 TIepconan:

36. BompuHnum,BpaObOTyBameTo, CeJeKIujata, oOykara, yCIOBHTE 3a paboTa
MMOOMIIHOCTA,Kak0 HIPO(GECHOHATHOTO OJHECYBaleé HABPAOOTCHHTE 3aJ0DKEHH 3a
3aTBOPEHUIIUTE KO M3IPIKYyBaaT Ka3Ha JOKMBOTEH 3aTBOPUAPYTH JIOJITH Ka3HH 3aTBOP,Tpeda
Jla ce€ PaKoOBO/ATO IpUHIMIUTecoAp>kaHu Bo IIpenopakara 6p.R(97)123anepconanor koj ce
3aHUMaBa COMMILIEMEHTAI]a HACAHKIIMUTEUMEPKHTE.

37. a. Co omen Ha Toa INTO HEPCOHANOT KOj pabOTH CO 3aTBOPEHHUIIUTE OCYACHH Ha
Ka3Ha JIOKMBOTEH 3aTBOP M OHHE OCYJCHM Ha JIoJra Ka3Ha 3aTBOp, Tpeda Jia ce CHpaBHCcO
CHeUpUIHNTEIIOTEIIKOTUMIIOCTABEHN OJ CTpaHa HAOBHE 3aTBOPCHUIM, THe Tpebaja
“MaarcrenujagHa o0ykanoTpeOHas3a N3BPITyBamkbe Ha HUBHUTE JOKHOCTH.

b. Ilepconanor ocobeno Tpedamga 6mme oOyueH namMa IeIOCHO pa30uparme3a nHaMIYHAaTa
6e30e1HOCT, TaKa MITO K& MOXKE 12 TO KOPHCTHOBO]IIPUCTAIT 32 0€30€THOCT MPUI3BPIIYBAKHETO
Ha JIOJDKHOCTHUTE.

c.CennopuTte, CHENMjaJlCTUTE W MEPCOHANOT 33aJO0JDKEH 3a HAA30p, MCTO Taka, Tpeda na
O6umar oOy4deHHIa TO HaAIVIEAyBaaT WIOAJAPKYBaaT IEPCOHAJIOT KOj € Ha OCHOBHO HHBO,
npuynoTpedara HaJHHAMHUYIHATA0e30€IHOCT.

38. Co oOmIegHa3TONEMEHHOT pPH3UK 3aMaHUIyNIaija HaBpaOOTEHHWTEOA  CTpaHa
HA3aTBOPEHUIINTEKON U3APIKYyBaaTA0ITHKAa3HA 3aTBOP, Tpeba aa ce oxpadbpyBa MOOMIHOCT U
porammjana nmepconanort. [Ipenopaka Rec (2003) 23.

39. Tpeba ma ce ompKyBaaT PeJOBHH COCTAHOIMH IHCKYCHUMET'YPa3THIHUTEKATeTOPHH Ha
TIEPCOHAJI, CO LIeJI Aace MOCTUTHE U J]a C€ O/IP’KYBACOO/IBETHA PAMHOTEKAIIOMET'ypa30UPabEeTo
Ha MPOoOJIEeMHUTE Ha 3aTBOPEHUKOT CO COYYCTBYBahE U CTPOrocTa HakoHTpousara. [Ipernopaka
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Cocema Ha kpajor Bo Ilpenopakara ce wucTakHyBa mnorpebara of
CIpOBEIYBakE HCTPaKyBama. ,,Ipeda Ja ce CIpoBeoyBaaT HCTPaXKyBarmba
3a eeKTUTeo] Ka3Hara JIOKMBOTEH 3aTBOP U Of JOJITHTE Ka3HU 3aTBOp,
co TmocebeH OCBpPT HAJENOTIITO C€ OJHecyBa Ha(paKTOPUTEKOM TI'H
CIpeuyBaaTIITETHUTECPEKTUN IIPOMOBHPAKETO HAaKOHCTPYKTUBHOTO
NPUJIAroJyBambe HA3aTBOPCKUOT JKUBOT.“'® Tpeba ma ce cmpoBemyBaar
u o0jaByBaaT eBadyallud 3a €(EKTHBHOCTAa HANPOrPAaMUTEHAMEHETH 3a
noso0pyBamke HaPUIIArOAyBambETOBO 3a€THHUIIATA IO OTITYINTameTo. %

3akiay4ox

VYKUHyBameTOHAa CMpTHAaTa Ka3HaBO 3e€MjUTe wWieHKHMHa EBpomnckara
VYHuja pe3ynTupaliie co3rojeMyBame Ha YIoTpebaraHa Ka3HHUTE JTOKHUBOTCH
3aTBop. Toa moHaTaMy pe3ysTuparie ConpeHaTpymnaHocT (TPeHaceIeHOCT) Ha
3aTBOpUTE, IIITO, MK, MOXKE J]a TO HapyIIne()EeKTUBHOTOMXYMAHOYIIPABYBaHh-E€
CO 3aTBOPEHUITHTE.

Bo ronem 6poj eBpoOICKH JIp’KaBH, JOKUBOTHHOT 3aTBOP € €(UKACHO
ykuHat.Ka3znara 10)XKMBOTEH 3aTBOP MHOTY €BpPOIICKH JIPKaBH ja YKUHYBaaT
U IpeABUAYBaaT IOJATrOTpaeH 3aTBOp BO Tpaecwe on 15, 20, 30 u 40 ronuHn.
Masiky 3eMju HM3 LEJIHOT CBET J03BOJYBaaT HAa MAaJIOJETHUIM Ja UM Ce
M3pEeKyBa Ka3Ha I0KUBOTEH 3aTBOP 0€3 MOXKHOCT 32 YCIIOBHO OTITYILITAhE TN
noMuiyBame. Bo Hekou npkaBu, Kako, Ha mpumMep, Bo Kanana u Bo Hekou
aMEepUKaHCKH JPXKaBH Ka3HaTa JOKMBOTEH 3aTBOP MOXKeE Jla C€ M3peye AypHu U
3a cooOpakajHH JeTUKTH.

Ka3nara ngoXuBOTEH 3aTBOp € HajCcTporara KasHa Koja MOXE Jia ce
n3peue Bo PenyOnmka MakenoHMja 3a TEIIKH (CEPUO3HHM) KPUBUYHH Jeja.
Cornacno KpuBuunwmor 3akoHMK Ha PemyOnmuka MakemoHWja TOKMBOTEH
3aTBOP MOXKE J1a ce u3peue 3a 25 KpUBUYHM Jela, co Toa mTo Bo HamuoT K3 3a
JieJia U3BPIICHH CO YMUCIIA Kaj KOU € MPOIMUIIIaHa Ka3Ha 3aTBOP BO TPACHE O]
20 ronuHy, 3a TeWKHU (OPMHU HA THE JIea, 3aKOHOT alTePHATUBHO MPOMHILIAI
M Ka3Ha JOKMBOTEH 3aTBOpP. 3a KPUBHYHUTE JIea 3a KOM € IMPOMUIIaHa U
Ka3Ha JOXKMBOTEH 3aTBOP, MOXKE J]a C€ U3peue Ka3zHa JIoIroTpaeH 3aTBop ox 40
ronunu.Ka3Hara J0)XHMBOTEH 3aTBOP HE MOXKeE J1a C€ MIPOMUIIIE KaKO €IMHCTBEHA
aBHa ka3Ha.Ka3HaTa 10KMBOTEH 3aTBOp HE MOJKE /1a C€ MU3pede Ha CTOPUTEN
KOj BO BpeMe Ha M3BPIIYBamke HA KPUBHUYHOTO €0 HE HaBpiuui 21 ronuHa

Rec (2003) 23.
18T IpaBmito 40, Ipenopaka Rec (2003) 23.
1®TIpaBmio 41, Ipenopaka Rec (2003) 23.
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Ol ’)KMBOTOT.

Bo Penry6ninka Makenonuja ce u3peKyBa I0)KHBOTEH 3aTBOP CO MOKHOCT
3a YCIIOBEH OTIYCT IO W3IpkaHu 25 roawHu (mpen HoBenara Ha K3M oBoj
(dhopmasieH kputepruym Oellie TOCTAaBeH Ha W3IpKaHU HajMaJKy 15 ronunn).

Ka3zHure 10KMBOTEH 3aTBOP CE U3BPIIYBaaT BO UCTUTYLIUH O]l 3aTBOPEHU
Bu.Camo Bo KITJI MapuzoBo mmMa moceOHO OfIeTICHHE 32 KEHH OCYJICHH Ha
Ka3Ha 3aTBOp 3a Ienara Tepuropuja Ha PemyOnuka Makenonuja. Mcro Taxa,
3aTBOpoT MIpH30BO € enMHCTBEHATa Ka3HEHA YCTAHOBA 3a U3BPIIyBamkbe Ha
Ka3HaTa IOKMBOTCH 3aTBOP, HAMETHATA 38 MAYKH M JKCHH, U 32 MaXKH M JKCHH
CTPaHCKH JIp>KaBjaHU U Jinla 0e3 Ip>KaBjaHCTBO.

JInna OCYACHH Ha Ka3Ha NOKHMBOTCH 3aTBOP, Ka3HATA ja HU3apKyBaar BO
COINIaCHOCT CO O,Z[peI[6I/ITe 34 U3BPLIYBAKLC HA Ka3HATA 3aTBOP U I'M YXKHUBAAT
CUTC IIpaBa U MMOTOAHOCTHU, OCBCH OHHUEC KOU CC OIPaHUYCHU CO KYKHHOT pea
Ha yCTaHOBara.

Bp3 numara ocyneHn Ha Ka3Ha 3aTBOp CE€ NMPHUMEHYBAaT CHUTE MpaBHIa
IITO Ce OJIHeCYBaaT Ha HUBHUTE IpaBa, HO M OOBpcku. McrTo Taka, Baxkar
WCTUTE MPaBUIIA 33 JUCIMILTHHCKA OJATOBOPHOCT BO CIy4aj HA JUCIMILTHHCKA
noBpena. Ho, BO OoHOC Ha MpOTrpecUpameTo, MMa crenupuka, OITHOCHO
OCYICHO JHIIe Ha Ka3Ha JOXMBOTEH 3aTBOP HE MOXE Ja Tporpecupa Of
3aTBOPEHO BO TIOJIYOTBOPEHO OJJICIICHHE.

[loroa, mocrojar U orpaHu4yyBarma M BO MOIVIE] HA MOTOJAHOCTHUTE
MPEIBUICHN 3a 3aTBOpeHHUKaTa mnomynanuja. OITHOCHO THE HE MOXe Ja
KOpHCTAT MOTOJHOCTH KOM MoJpazoupaar usjierysame Haasop ox KITV.

Bp3 HUB ce mpuMeHyBaaT OCHOBHU OOJMIIM HAa TPEMaH, a BP3 OCHOBA
Ha YTBPJEHUTE MOTpeOU BO MHAMBHIyallHATa MpOrpaMa 3a TPEeTMaH, MOoKpaj
OMILITUTE TPETMAHCKHM MEPKH MOXE J1a C€ CIpOBeAyBaaT M creuupuyHu
TPETMAaHCKH MEPKHU - TPETMaH Ha OCYJICHH JIMIa Ha Ka3Ha JI0)KUBOTEH 3aTBOP.
TpeTMaHOT Ha OCy[eHU JIMIIa Ha Ka3Ha JOKMBOTEH 3aTBOP C€ OMPEETyBa O]
crnenupuUHUTEe MOTPEeON U KapaKTEPUCTUKH HA OCYACHHUTE JIMIIA Ha Ka3Ha
JIOKMBOTEH 3aTBOP M OBO3MOXYBa aJamnTalyja Ha 3aTBOPCKUTE YCIIOBU
Ha JKMBOT, HaMajJyBame Ha HETaTMBHUTE €(EeKTH HITO MpPOHU3JeryBaar o[
JOJDKMHATA Ha Ka3HaTa M aKTHBHO YYECTBO BO TPETMAHCKHUTE aKTHBHOCTH,
npudakame Ha OJrOBOPHOCTA 32 COMCTBEHOTO JEBHJAHTHO OJHECYBambe U
y4eme Ha BEHITHHU 332 CAMOKOHTPOJIA CO MITO OM ce Hamallii MOTEHIH]ajJoT
¥ PU3HKOT O] IOBPEAU BO 3aTBOP U OJ] IOBTOPHO BPILIEHE HA KPUBUYHO JIEIO.

Ona mTo MOXKeOM € Haj3HA4Yajo 3a JIMIaTa OCYIACHH Ka3Ha JIOKUBOTCH
3aTBOp € MOXKHOCTa Ja Oujgar HyIITeHH Ha YycioBeH ortmycT. [locera,
HCKOJIKYMHHA I'0 MCIIOJIHYBaaT q)OpMaJ'IHPIOT YCJIOB, HO HUTY C€ICH O/l HUB HC

247



€ TyIITeH Ha YCJIOBEH OTMYCT. Bo MOMEHTOB MOXKHOCTa Ja OWJaT yCIOBHO
OTITYIITEHU € €IMHCTBEHATa HaJIe)K 3a OBaa KaTeropyja 3aTBOPEHUIIN U MOTHB
Y TIOTTHK Jia C€ OJHECyBaaT MPUMEpPHO BO ycTaHoBaTa.lIcTo Taka, corimacHo
K3M u 3aKkoHOT 32 TOMHITyBak-€, BO 3aBUCHOCT O CTOPEHOTO KPUBUYHO JIETIO,
MOJKE Ja TIOHEecaT MoJ10a 3a MOMUITYBamkE CO IITO U3peueHaTa Ka3Ha MOXKe Ja
UM ce 3aMeHH co nobiara ka3Ha.Bo oqHoC Ha aMHecTHjaTa HUTY MOCIETHUOT
3akoH 3a amHecTHja, HUTY oHue o 1999 u 2002 amHecTHjaTa HE ce OlHECyBa
Ha Ka3HUTE JOKUBOTEH 3aTBOP.

Bo nepuonor 1991-2011 Bo Peny6nuka Makenonuja uspeuenu ce 30
Ka3HHU JIO)KMBOTEH 3aTBOp, a JeHec To] Opoj e Beke 40 Ka3HU JOKHBOTEH
3aTBop. Toa ce JOIKU MCKIyYUBO HA CTOPEHUTE TEIIKH KPUBUYHU Jieja BO
IIOCIICAHUTE T'OAUHU.

Bo o1HOC Ha TPEeTMAHOT Ha JIUIIaTa OCYJACHHU Ha Ka3Ha I0OKMUBOTEH 3aTBOP
Ce WCTaKHYBaaT JIBaTa Haj3HAYajHU MeT'yHAPOIHU JOKyMEHTH, Cmanoapornume
MUHUMATHU NPABULA 3a NOCMANY8are o 3ameopeHuyu pesuoupanu (Hencon
Manoena npasuna) u Esponckume 3ameopcku npasuid, a ToceOHO Ha
IIpenopaxama Rec (2003) 23 na Komumemom Ha MuHucmpu 00 3emjume
YlleHKU 3a YNpasyearbemo 00 Cmpana Ha 3ameopckama AdOMUHUCIMPAYUja co
3ameopenuyume ocyoeHu Ha Ka3Had 00HCUBOMEH 3amBOp U Opyau 002U KA3HU
3ameop.

CraniapIHITe MUHIMAJTHH IPaBUIIA 32 TOCTAITYBAHE CO 3aTBOPEHHUIIUTE
(HMII) ce mpBUOT JOKYMEHT CO KOj C€ TapaHTHpa MPaBHUOT CTaTyC Ha
JUIIETO OCY/JICHO Ha Ka3Ha 3aTBOp 3a BpPEeME Ha W3/PXKYBAamkETO Ha Ka3zHATa.
CrannapaHuTe MUHHMAaJIHH TPaBHJa 3a IOCTAITyBamkbe CO 3aTBOPCHUIIUTE
craraar BO peJI0T Ha TIPBUTE U HajCTapuTe paBuiia (MEPKH ) IIITO CE OTHECYBaar
Ha TIOCTaIyBamkETO CO JIUIATa OCYJICHH Ha Ka3Ha 3aTBop. Ha naeHTHYeH HaunH
THE Ce OJIHEeCYBAaT M Ha JIUIaTa OCY/JICHU Ha Ka3Ha JIOKUBOTEH 3aTBOP.

Bo EBporickute 3aTBOpCKH MpaBuia, mak, mocedro Bo wieHot 103.8 ce
HarmacyBa Jieka ,,[loceOHO BHUMaHUE Tpeda Ja ce MOCBETH Ha YTBPIyBAHETO
Ha COOJBETHU IPOrpaMU U PEKUMU 3a U3IAPKYBAKE HA JOXKUBOTHUTE Ka3HU
3aTBOpP W JPYTUTE MOJTOTPajHM Ka3zHH 3aTBop.” OTTyka, € JOHEeceHa u
[Ipenopakara Rec (2003) 23.

Bo [Ilpenopakara, Mefyapyroro, MmoceOHO ce HarjiacyBa Jieka
Oounejku craHyBa 300p 3a crneuM@uyHa KaTeropvja 3aTBOPEHMLM, OHa
mTO € 0COOEHO 3Ha4yajHO € Of CTpaHaHa 3aTBOpCKaTa aJMMHHUCTpALja
Jlace HampaBd BHUMATEIHANpPOIIEHKAa 3a Ja ce YTBPAU JaMOAPENIECHU
3aTBOPEHULIMIIPETCTaByBaaT pU3MK3a CaMUTe cede U 3a/ipyTruTe.
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[Toce6HO BHMMaHUE Tpeba J1a ce MOCBETH Ha CUTYPHOCTA U Oe30e1HoCTa
BO 3aTBOpOT. [loceOHM Mepku Tpeba na ce mpeB3emMaar co el CIpPedyBambe
HalTeTHUTE €()eKTH Ha Ka3HUTE [OKMBOTEH 3aTBOP M JAPYTUTE JOJTH
ka3Hu 3atBop.IloceOHu BHUMaHHME Tpeba /1a ce TIOCBETH Ha yHANpEIyBambe
Ha KOHTaKTUTE CO CEMEJCTBOTO, MOpa Jia Ce MOTTUKHYBaaT IPYT'HM KOHTAKTH
CO HAJIBOPELIHUOT CBET, a MoceOHMHAmopuTpeda Ja ce HampaBar3a Ja ce
OBO3MOXKHIOJIETYBa-€ Hapa3IM4HU (OPMH Ha HM3JIe3 O] 3aTBOP, HEIITO IITO
He MpeIBUJICHO COTTIACHO aKTyellHaTa peryiatiuBa Bo Penybnuka MakenoHuja.
Hcro Taka, 3aTBOpeHUIIUTE Tpeda 1a UMAATIIPUCTAII0COOIBETHO COBETYBAbE,
MOMOII U MOJPIIKA. 3eMajKu BO MPEABU JIeKa MOCTICHATHUOT TPETMaH €
3HaYajHa ajika BO MPOIIECOT Ha YCIEIIHA Pecolnjain3aliija i peuHTerpaiuja
HazaJ BO OMIITeCTBOTO, lIpemopakara mocBeTyBa moceOHa TiiaBa 3a OBaa
npoOieMaTrKa, Kako 1 3a 3aTBOPEHUIINTE HA KOU MM € OTIIOBUKAH yCIOBHUOT
OTITYCT.

Bo noce6na ritaBa Ha [Ipenopakara ce pa3paO0OTeH! U MPUHITUIIATE IITO
ce oflHecyBaat Ha rnepcoHasot. [ToceOHO ce ncrakHyBa JieKa co Oriel Ha Toa
IITO TIEPCOHAJIOT KOj paOdOTH CO 3aTBOPEHHUIINTE OCYJICHH HA Ka3Ha JOKUBOTEH
3aTBOpP W OHHWE OCYIEHM Ha J0jra Ka3Ha 3aTBOp, Tpeba Ja ce CIpaBHCO
CHeNU(PUIHATETIOTSIIKOTHUIIOCTABEHH O] CTpaHa HAaOBHE 3aTBOPCHUIH,
THe Tpebaja MMaaTcrelnyjaiHa o0ykarnoTpeOHa3a U3BPIIyBakbe HA HUBHHUTE
JIODKHOCTH. McTo Taka, co OIVIeqHAa3TOJEMEHHOT PHU3HMK 3aMaHHWITYNaldja
HaBpPaOOTEHHUTEO]] CTPaHA HA3aTBOPCHHUIIUTEKON W3PIKYBaATIOITUKAZHU
3aTBOp, Tpeda Ja ce oxpabpyBa MOOWIIHOCT M poTaimujaHa repcoHanoT. Bo
[Ipenopakara ce ucTakHyBa U TIOTpedara o1 CPOBEIyBakbe HCTPAKYBAbA.

Cocema Ha KpajoT, Kora craHyBa 300p 3a Ka3Hara 3aTBOp, T€HEPAJHO,
MOXe€ J1a HCTaKHEeMe OpOjHH KPUTUKHU CO OTJieN Ha (aKTOT IITO BO OCHOBATA
Ha Ka3zHaTa 3aTBOp JIEKH PENPECUBHOCT, PETPHOYTHUBHOCT, MYHUTHBHOCT,
a oI Ipyra cTpaHa, UCTaTa ce NPUMEHyBa CO LEJ pecoljaiu3aluja Ha
KPUMHUHAJIIHUTE, IIITO CE jaByBaaT KaKo KPajHO AHTAarOHMCTUYKH LIEJIM Ha Ka3HaTa
3atBop. [loHaramy, ce HaracyBa MeCUMU3MOT U Pa30uyapaHOCTa Ol HETOBUTE
edextu. KasnenompaBHara Teopuja 300pyBa 3a TMPETEHKHO HETaTUBHOTO
JIejCTBO Ha Ka3zHara 3aTBOp. 3aTBOPOT HE TH OCTBAapyBa OYEKYyBaHHUTE
MO3UTUBHU €(EKTH BO OJHOC Ha pecoIlfjan3aliyja u COIMjaHa aanTaiuja.
3aTBOPOT CTUIMAaTU3Mpa, LIMPU ,,KPUMUHAJIHA 3apa3a’, HeyTpajau3upa, ro
M30JIUpa OCYACHOTO JIULE Off CUTE, IITO 3HAYU OJ] TIO3UTUBHUTE BJIHMjaHU]ja HA
OTIITECTBEHATa 3ae/IHUIIA, TO OJJaJIedyBa O]l CEMEJCTBOTO, O paOOTHHOT U
po(eCHOHATHHOT aHTaXKMaH. 3aTBOPUTE C€ *YUMIIUIITA 33 OCYJACHHUTE JIUIIA.
OBa, oco0eHo ce oHeCyBa Ha JOITOTPAjHUTE Ka3HH 3aTBOp. THe HE caMo ITO
HEMaaT MO3UTHUBHO BJII/IjaHI/Ie BO IMPAaBCI] Ha MPCBOCIUTYBAKLC U MOIPABAKLC
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Ha OCYJICHMTE JMIA, TYKYy, HAllPOTHB, MPOU3BENYBaaT PELUAWBUCTH WU
TICUXHUJaTPUCKH CIyYau.

OTTyka, €O 1en cCIpedyBamke HalTeTHUTe e(eKTH Ha Ka3HHUTE
JO)KMBOTEH 3aTBOP W JPYTUTE JOJTH Ka3HH 3aTBOP, HA 3aTBOPEHUIINTE
KOW M3Ip)KyBaaT Ka3Ha JIOKUBOTEH 3aTBOP WM JIPYTH JIOJTH Ka3HH 3aTBOP,
Tpeba Ja MM c€ TMOHYIATCOOABETHH MAaTEPHjaTHHYCIOBH M MOXXHOCTH3a
(Gu3NYKa, MHTENEKTYaIHAal ~ €MOIIMOHATHACTUMYJIallja; Jla Cc€  pa3BHe
MpUjaTeHU TIPHUJATEIICKH JTU3ajHHA3aTBOPCKA TPOCTOPHH, MeOeNl HYyKpacH,
3aTBOPEHHUIIUTETPEOA J1a Ce CMECTYyBaaT, KOJIKY IITO € MO’KHO TIOBEKEe,BO3aTBOPH
ITOCE HAOraaTBOOIM3WHAOHUBHUTE CEMEJCTBAWIIM OJIMCKU POJHUHH,
Tpeba Ja ce J03BONTyBaaTHHCMa, TeIe()OHCKH TTOBUITUUITIOCETH, KOJIKY IITO €
MOYKHO TIOY€CTO U KOJIKY IIITO € MOXHO TIOBEKE JIa C€ MOYUTYBa MPUBATHOCTA,
MIPUCTAIIO BECHUIIUTE, PAJXOTO M TEJICBH3HjaTa U HAIBOPEIIHUTIOCETUTEIH.
[MoceOnmHamopuTpeba na ce HampaBaT3a Ja C€ OBO3MOXKHIOACTYBaHE
HapasnmuuHu (HOpMH Ha W3JIe3 Of 3aTBOp, Ja C€ HaMalld PH3HKOTOI
CaMOyOHCTBO, OCOOCHOHETIOCPEHO TMOOCYNaTa; J1a C€ OTCTPAHATIITETHUTE
edeKTH HAJOITHTEe Ka3HU 3aTBOp, KAKOIITO CEHMHCTUTYIHOHAIM3AINja,
MMacUBHOCT,HaMajieHacaMoIoBepOan ernpecuja.
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Prof. Dr. Aleksandra Gruevska Drakulevski*

INTERNATIONAL STANDARDS FOR TREATMENT OFLIFE
SENTENCE AND OTHER LONG-TERM PRISONERS

The author of the paper refers to the international standards for the
treatment of prisoners sentenced to life imprisonment and other long sentences
of imprisonment. In a separate chapter, the author analyzes the legislative
and practical aspects of the sentence of life impri9sonment in the Republic of
Macedonia, and gives a brief comparative overview of legislative experiences
regarding this sentence.Regarding the treatment of persons sentenced to life
imprisonment, the two most important international documents, the Standard
Minimum Rules for the Treatment of Prisoners Revised (Nelson Mandela
Rules) and the European Prison Rules, and in particular the Recommendation
Rec (2003) 23 of the Committee of Ministers to the States members of the
management by the prison administration with prisoners sentenced to life
imprisonment and other long sentences of imprisonment, are analyzed.

The author of the paper concludes that in order to prevent the harmful
effects of sentences of life imprisonment and other long prison sentences,
prisoners serving life sentences and other long prison sentences should be
offered appropriate material conditions and opportunities for physical,
intellectual and emotional stimulation; to develop a pleasant and friendly
design of prison rooms, furniture and ornaments; prisoners should be placed,
as far as possible, in prisons located close to their families or close relatives;
letters, phone calls and visits should be allowed, as often as possible and as
far as possible to respect privacy, access to newspapers, radio and television,
and external visitors. Special efforts should be made to allow the release of
various forms of exit from prison, to reduce the risk of suicide, especially
immediately after conviction; to eliminate the harmful effects of long prison
sentences, such as institutionalization, passivity, reduced self-esteem and
depression.

Key words: punishment, life imprisonment, long sentences of
imprisonment, international standards, treatment.
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IIpog. op banwa Kawhenan*

KOMEHTAP ITPABHOI' CTABA BPXOBHOI' KACAITMOHOI" CYIA
IHOBOJAOM T3B. CJIYHAJA ,,JABHOBEJIEXKHUYKU 3AIIUC*

UDK:347.232:347.961.4(497.11)(094.8)
Original research paper

Abcmpakm: Bpxoenu kacayuonu cyo Cpbuje je yceojuo npasnu cmas
(koju je mpeomem xomenmapa), Ha ceonuyu I pahanckoe odemerva Kojum
je pewiasao cnopHo npasHo Numarbe NOB0OOM 3AXMesd OCHOBHOZ CYOad U3
Kypuwymnuje. Ocnosnu cyo us Kypwiymnuje je numao: /la iu 3akmwyuenu y2eo8op
0 npomemy HeNnOKpemHOCmu Moxce 0a 6yde OCHO8 3a YNUC npasa ceojune,
ako uma obnuk jasnobenedxcnuuxoe 3anuca? Ha nomenymoj ceonuyu Bpxoenu
Kacayuonu cyo je, umajyhu y 6udy Kaxko je peueHo ,,no0e/beHy CMYpyH)
Jjasnocm*, 3ayszeo mpaeénu cmas: ,,Y2080p 0 npomemy HeNnOKpemHOCMU
cauurber y popmu jagHoOeneHCHUUKO2 3anuca npeocmasba NOO0OHY UCNPABY
3a ynuc npaea ceéojune ‘. Cmas koju je Bpxoenu xacayuonu cyo ¢hopmynucao, y
oupexkmHoj je cynpomuocmu ca nozumusnum npasom Cpouje jep cy rume 6am
CHaze cmasmene 00pedbe nocebHo2 3aKkoHa Koju ypehyje my ooracm - 3akona
0 npomemy HeNnOKpemHOCmuU, npekpuiere cy oopedbe 3aKoHa 0 NApHUYHOM
nOCMynKy, Kao u 3axona o ypehery cyoosa. Osum cmasom ynema je npasua
HecUZypHOCm 'y 080] Mamepuju a mume je OOUlo U 00 NOHOBHOZ CYKOOA
HAONeHCHOCmU usmely aogokama u jagHux OenexcHuxa.

Kuyune peuu: jasnobenexcnuuxu sanuc, 3akon o ypehewy cyoosa,
3aKOH 0 NPOMemy HenoKpPemHOCmuU, NPpaeo C8OjuHe.

1. YBoa

JlpaBa MpeKo 3aKOHO/IaBHE BJIACTH JOHOCH allCTPAKTHA [TpaBHA paBUIIa
KOjUMa yTHUYe Ha IMOHAlIalke IMOojeJMHAllA U THME CTBapa MPUBATHO NPaBHU
nopenak. MelyytuM, Huje TOBOJBHO caMo MOCTOjame MpaBHUX Ipomnuca, Beh
je moTpebHa U rapaHIMja Ap>kaBe J1a he T MpornucH 1a ce nomTyjy. Y ckiamy
ca THUM, NPEKO CYJCKe BIAcCTH, JIp)KaBa IUTUTHU U OAp>KaBa MPaBHU MOpEJaK.
Cyncka BiacT je ApKaBHU OpraH IPEKO Kora ce OCTBapyje MpaBOCyIHA
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¢ynkumja. Cyaujcka (GyHKIMja y cebu caJp ki MOHOIOJN KOjU TOjApa3yMeBa
JIOHOILIICHE CYACKMX OJyKa Tj. NpUMEHY oJrosapajyhux mpomuca Ha
KOHKpEeTHe ciyyajeBe. IIponucu 4yuHe mMpaBHU CHUCTEM, a MPaBHU CHCTEM
MOCTOjH J1a Ou ypenuo MoHallamke NojeANHIA IpeMa yTBp)eHUM NpaBUIuMa.
IIponrcu nmajy 3aiatax aa GOpMYJIHILY OMIITAa MECTa U Aa Tpajy HeoapeheHu
nepuoj. YInpaBo Ta lUXOBAa KapaKTEPUCTHKA j€ U IbHMXOBA MaHa, jep MPOIMUCH
KOJU Cy HampaBJbeHH Ja Ou JyKe Tpajaju cy CTaTMYHH U uHepTHH. Jlake,
JPYIITBEHU OJHOCH HE KOPECIOHAMpPAjy yBEK ca MpONMUCHMA, Ma u3Mehy
BUX NocToju oapehenu Hecknan. Minm kako TO JIeMo pede YyBeHM Cyauja u
npogecop MBomesuh: ,,Y ToM Heckaay, HU4e, pacTe U J1aje MI00Be MpaKkca
cynoBa, HacTojehu a o0ane HOPMATUBHOT M CTBAPHOT MPUOJIMIKY, CBECHA J1a
UX HUKaKo He Moxe cactaButu.! Cyncka mpakca MpeacTaBiba IparoueH M
HYy>aH KOPEKTUB CYMOPHHX U O€3JIMYHHX IPOIUCa, KOja yAaxXmyje MpaBHOM
NopeTKy HOBY eHeprujy. CyloBH, Aakiie, MIMajy UMIIepaTuB 60p0e 3a MpaBeaHo
Jiename 1 jeqHako nocryname. Ol OBUX Ueja ona3u 1 BpXoBHU KacallmoHu
CYJl KOjH KpO3 yTBpUBam-e HaueIHUX MPAaBHUX CTABOBA U MPaBHHUX CXBaTamba,
KpO3 pelllaBambe CHOPHHUX NMPaBHUX MHUTamka M KPO3 JOHOIICHE OJUTyKa I10
MIPaBHUM JIEKOBHMMa ,,CTBapa“ M MpUMEYje MPaBo.

Cucrtem cynosa y Perryonuiiu CpOuju je moctaB/beH 3akOHOM 0 ypehemy
CYZI0Ba KOjUM j€ IMPOIMUCAHO Ja CY CYJI0BU CAMOCTAITHU U HE3aBHCHU JIPIKABHU
OpraHu KOju ITHUTE ciao0one u mpasa rpalhaHa, 3aKOHOM yTBpleHa TpaBa U
HHTEpece MPpaBHUX cyOjekara u 00e360el)yjy yCTaBHOCT M 3aKOHUTOCT.? 3aKOHOM
o ypehemy cynoBa BpxoBHu kacarmonu cyq je oapeheH kao HajBUIIM CY[ Y
Penryonmunin Cp6uju. HagyiesxHoct BpxXoBHOT KacallmoHOT Cyja je MmojesbeHa
y JIBE KaTeropuje: jeHa C€ OJHOCH Ha IMOCIoBe Cyhema a Apyra ce OIHOCH
Ha MOCJIOBE M3BaH JIEJIOKpyTa cyhema. Y MpBy rpyiy HaJJISKHOCTH® crajaa
ONTyYUBaE Y TOCTYIIKY MO BAaHPEIHUM IPABHUM JIEKOBUMA; OJUTyYHBAIHC
0 CykoOy HaJUIe)KHOCTH HM3Mel)y CyqoBa, ako 3a TO HHje HaJUIeKaH IPYyTd
CyI; ¥ OIIy4YHBaWke O MPEHOIICHY HAICKHOCTH CyloBa. Y APYTY TpyITy
HaJUTeXKHOCTH! craa yTBphHUBambe HaueIHMX MPABHUX CTaBOBA KOJU CITYKe
3a yjelHauaBame CYACKE IpaKce;, pa3Marpame MPUMEHE 3aKoHa M JPYTHX
MPOTHCa; pa3MaTpame paja CyloBa, HMEHOBAWkbE CylHja YCTaBHOT Cyla; U
JlaBare MUIIIbEHA O KaHAUIATY 3a MpeACceTHIKa BpXoBHOT KacallloHOT cy/a.

* Banpeauu npogecop dakynrera 3a MocjIoBHE CTy/Uje U paBo, beorpa

! 3opan MBomesuh, Iupekran nomen ca crpane, beorpam, 2014, cp. 158.

2 3akoH 0 ypehemy cynora, (“Ci. mracauk PC”, 6p. 116/2008, 104/2009, 101/2010, 31/2011 -
Ip. 3akoH, 78/2011 - np. 3akoH, 101/2011, 101/2013, 106/2015, 40/2015 - np. 3akoH, 13/2016,
108/2016 u 113/2017).

3 Yyan 30. 3akoH 0 ypehemwy cymoBa.

* Ypan 31. 3akoH 0 ypehemy cynosa.
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BpxoBHu kacammoHu cya’ kpo3 bunten cynacke mpakce o0jaBibyje
NpaBHAa CXBaTama KOjUMa yjeJHayaBa CYACKY IMpPaKCy M NpaTdu MPaBHIHY
npuMeHy 3akoHa. Takolhe, y bunteny ce 00jaBibyjy U NMpaBHHM CTaBOBU KOjU
Cy pe3yJTar pelaBama CIIOPHUX MPAaBHUX MUTama. be3 003upa mrTo y Haiem
NPaBHOM CUCTeMY (KOjU je OCJIOHEH Ha TepMaHCKU CHCTEM), Cy/ICKa Mpakca
HUje (hopMaTHO M3BOP IPaBa, OJUTyKe U CTAaBOBH BPXOBHOT KacaIlMoHOT cyna
ycMepaBajy M HadeJgHO ,,Be3yjy" MOCTylama HIDKecTeneHux cyaosa. OBo
Ce HapOYUTO OIHOCH Ha 3ay3MMame MPABHOI CTaBa y MOCTYIKY pellaBarba
CIIOPHOT MTPABHOT MUTambA.

2. PemaBame CIIOPHOT MPAaBHOT IATamba

3aKoH 0 mapHUYHOM NOCTYNKy U3 2004. roguHe je nperBuaeo MOTIyHO
HOB HMHCTHTYT — IOCTYIAK pellaBama CIIOPHOT TPaBHOT MHTama. Baxehn
3aKkoH 0 mapHUYHOM nocTynky u3 2011. rogune je HacIeaAro OBaj MOCTyNaK U
OH je pe3yAaTar ycBojeHux npernopyka Komurera muaucrapa Casera EBpone
Koje roBope 0 yHampehemwy mapHuuHe mporeaype.® CBpxa OBOI HHCTUTYTa
je la TpBOCTENEHHW CYJ IUPEKTHO WHHIMpA TOCTyNak mpex BpXxoBHUM
KacallMOHMM CYyIOM ca 3aXTEeBOM Ja 3ay3Me€ CTaB O CIOPHOM IIPaBHOM
nutamy. [loJ crMOpHUM TpPaBHUM THTAKEM MOJPa3yMEBaMO CHUTYAIH]y
Kazna onpelheHn 3aKOHCKH MPOIUC HUJE TOBOJAHO jacaH, WM j€ HEelpeIu3aH
WIHA CaJip>Ku MPOTHBPEYHOCTH KOje C€ OJHOCE Ha CAJpKWHY WU JOMAIlaj
MaTepHjaTHONPaBHE WK TpoliecHonpaBHe HopMe. OCHOBHA Hjieja yYBOhema
WHCTHUTYTA pellaBamba CIOPHOT TPABHOT MUTaka € CIIPEUaBarbe OyTOBIauCHha
MOCTYTIKA.

VYKOJIMKO y MIPBOCTENIEHOM MOCTYTKY Y BeheMm Opojy mpeamera mocToju
norpeba /ja ce 3ay3Me MPaBHU CTaB O CIIOPHOM IPABHOM IHUTamby KOje MMa
3Ha4aj 3a Oy YMBabE Y TIOCTYIKY MPEJI IPBOCTEIICHUM CYJIOM’, TIPBOCTETICHH

> HasuB ¥ akTHMBHOCTH BPXOBHOT KacamMOHOT Cyma Cy OWIIM MPEIMET OIITPUX KPHUTHKA
umajyhu y BUIy /1a ce OJpeIHIIIOM KacallMOHH Cy)KaBa Hauie)kHocT BpxoBHor cyna. Bugeru
o tome: 3opan MBomesuh, [laba cte kpeunnun, beorpan, 2014, ctp. 66; Mapko Kuexesuh,
VYjennauaBame cyjcke rnpakce y Penyosumi CpOuju — cTame cTBapy U pejsiosu 3a pedopmy,
Beorpan, ctp. 23 u game.

¢ Council of Europe Committee of Ministers, Recommendation No. R (95) 5 of the
Committee of Ministers to Member States: Concerning the Introduction and Improvement of
the Functioning of Appeal Systems and Procedures in Civil and Commercial Law (Adopted
by the Committee of Ministers on 7 february 1995).

7 IpejyanTmjeHo MUTamke KOje MOXKeE JIa Ce jaBU Y TOCTYIKY HHj€ UCTO IITO M CIIOPHO MPaBHO
nuTame. Bunetn u ynopenuTu craBoBe: Anekcanaap Jakmmh, ['paharcko mpouecHo mpaso,
Beorpan, 2015, ctp. 96; Topnana CrankoBuh-Hesena Ilerpymmh, HoBune y rpalanckom
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Cya MOKEC 3aXTCBOM MHUIIUPATU ITOCTYIIAK MTPECI BpXOBHI/IM KCalMOHUM CYIOM
paau peliaBamba CIIOPHOT IPABHOT ITUTamkAa. 38.KOHOI[aBaI_I TPpaXKu KyMYJIATUBHO
3a10BOJBCHC TpU YCJIOBA: a) CIIOPHO MUTAKLC MOpa Ja 6y,£[€ l'IpElBHC8 a HC
YUHBCHUYHE ITPUPOAC, 6) CIIOPHO IIPABHO NHUTAKkC MOpPA UMATHU TAKAB KaPAKTCP
Ja je 3Ha‘-IajH0 34 OUIYYHUBAKEC; U B) IMpaBHO MMUTAKBLC MOpa Aa Ce HOjaBI/I Kao
CIIOPHO Y BHUIIC NOKPCHYTUX MOCTYIIaKa NPC MPBOCTCIICHUM CYIOM.

3axTeB ce MOXKE IMOJHETH MJIM Ha MPEJIOT CTPaHKE WIIH TI0 CIYXOCHO]
IyKHOCTH. J]akie, cTpaHka HHje oBjamheHa Jja MOKpeHe MOCTYIaK 3aXTEBOM,
Beh mma moryhHoCT na momHece mpeyIor MPBOCTEIIEHOM CYIy KOJU O TOM
MIPEUIOTY TOHOCH OIUTYKY. YKOJIMKO MIPBOCTEITICHH CYJ] CMaTpa Jia HeMa MecTa
MOKpeTamy MOCTyIKa pea BpxoBHUM KacallmoHUM cyzoM, jgoHehe ommyky o
onoujamy npensiora. [[poTuB oBOT periema HUje 103BOJbeHA TToceOHa xanba
jep ce paju o pelemny KOjuM Ce PYKOBOIU MTAPHHUIIOM.’

3axTeB 3a pelaBame CIOPHOT MPABHOT MUTalkba MOPa J1a UCITYHU 3aKOHOM
onpeheny campxkuny.'® 3axTeB Tpeba qa caapiku MpUKa3 yTBPHEHOT cTamba y
KOHKPETHO] MPaBHOj CTBApH U pasore 300r kojux ce cya oopaha BpxoBHOM
KacarioHoM cyny. Takole, y3 3axTeB Cya JAOCTaB/ba M MHUILBEHA CTpaHAKa
Ka0 M COTICTBEHO TyMauyeHe CIIOPHOT MPABHOT MMUTakba. 32 Pa3iIuKy O/ paHH]jer
3akoHa, HOBM 3aKOH CaJp>KU U HOPME O O0alMBamy 3aXTE€Ba Of CTpaHE
BpxoBHor kacaronor cyna. Haunme, BpxoBau kacarmonu cyn he ogbanutu
3aXTEB YKOJIMKO MPUJIMKOM H-ETOBOT MOTHOIICHa HHUje OMiia MCIOIITOBaHA
3akoHOM ofipelena caapxuHa. 3axteB he OuTH o0aueH 1 aKo je HeJT03BOJHEH Tj.
aKo je 0 TAKBOM 3axTeBy Beh JoHeTa o/uTyKa o1 cTpaHe BpXoBHOT KacalioHOT
cyaa. YKOIHMKO He 0/10aly MOIHEeTH 3aXTeB, BpXOBHM KacalloHHU CyJ] ra y3uma
y pa3Marpame. HakoH pa3marpama, BpXOBHU KacallMOHH CyJ MOXE JIOHETH

nporecHoMm npaBy, Humi, 2005, ctp. 42. V Ilpuior tome u cyacka mpakca: ,,OIyKy o
CIIOPHOM ITPaBHOM MUTamy IOHOCH BpXOBHM KacallmoHH Cy KaJa je MOTPeOHO 1a ce 3ay3Me
CTaB O MPAaBHOM ITUTaBkY KOje je 071 3Hadaja 3a ouTyduBame y Behem Opojy mpenmeTa, HaKOH
yera CTpaHKe HeMajy MPaBo J1a pelIaBamke TOT MATAmka TPaKe Y MapHUIH, TOK O MPETXOTHOM
MUTaBY OTYdyje Cya e KOjUM ce BOAM MOCTYIAK, a OIyKa MMa JISjCTBO CaAMO Y TTAPHUIIU
y ko0joj je ono pemeno®. (Ilpecyna Anenaunuonor cyna y Kparyjesiy, I'x1 4861/2014 od
10.8.2015. rogune).

8 'V mocTymnky mpem MpBOCTENICHHM CYIIOM MOTY Ja C€ jaBe JIBC BPCTE CIIOPHUX MHUTAFbA:
CIIOpHA IpaBHA MMUTAaba U CIIOPHA YNHCHUYHA TUTABbA.

° YV TOM CMHCITy TOBOPH U CyIcKa mpakca. Hanme, y peressy [IpuBpeHOT anenanioHor cyaa
ce HaBOIM Ja HHUje JI03BOJbEHA MoceOHa kanba MPOTHB PelIeHha MPBOCTEIICHOT Cyla KOjUM
ce obmja MpeyIor CTpaHKe Jja HHUIMPA MMOCTyHaK npen BpxoBHuM kacarmonum cynom. (M3
pemersa [puBpenHor anenanuonor cyaa, Ibk. 6073/10 ox 25.02. 2010. roause), HaBeACHO
npema: Buagumup Koszap-Mwnan Ilouyua, KomeHTap 3akoHa O NapHUYHOM IOCTYIIKY,
Beorpan, 2014, ctp. 256.

1 Yman 181. 3akon o mapauyHOM mOCTYnKY, (“Cin. macauk PC”, 6p. 72/2011, 49/2013 -
omnyka YC, 74/2013 - onnyka YC u 55/2014).
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JIBE OJUTYKE: MOYKEe OJOUTH J1a pelliaBa CIIOPHO MPABHO MUTAKE U JPYTo, MOKE
PEILIUTH CIIOPHO NpaBHO NMUTamke. O10Hjame fa penir CIIOPHO MPAaBHO MUTAkE
ce JelaBa y CHTyallMju KaJa TO MHUTamke HUje OJ] 3Hauaja 3a OIIy4HBAE Y
BeheM Opojy nmpenmMeTa rnpeji IpBOCTENEHNM cynoBUMa. OBO MOXke OUTH ClTyuaj
300r 310ymoTpede 3axTeBa Of CTpaHe MPBOCTENCHUX CynoBa.'' 3a peniaBame
CIIOPHOT MPABHOT NHTaka BpXOBHH KacallMoOHM Cy[, 32 Pa3lIuKy O paHHjer
3akoHa koju je mpeaBuhao qyku pok, MMa Ha pacrionaramy 60 nana. YcBojeHH
MIPaBHU CTaB C€ JOCTaBJba CyAy KOJU j€ MHUIUPAO MOCTYIAK U 00jaBibyje ce
y bunteny pamu ,,jequHCTBEHE NpPUMEHE TpaBa M IMPaBHE CHIYPHOCTH.'?
3akoHOaBall je Ha Kpajy OBHX OJIpea0M MPEeABUICO J1a CTPAHKE Y MOCTYIIKY
y KOME Ce MOCTaBika MCTO CIIOPHO MPAaBHO MUTAKkE HEMajy MpaBa Jia TpaKe
HETOBO PelllaBamke y MapHUIM Koja je y Toky.'? Koju je momariaj oBe onpende
3[1I1a? Jla 11 ce oBOM 0Ofipe1OOM yTHUE Ha I0JI0¥kKaj MPBOCTENIEHUX CY/I0Ba Y
CMHCITYy FbUXOBE HE3aBUCHOCTH jep CyAOBH CyJie Ha OCHOBY YCTaBa U 3aKoHa?

EdukacHOCT M HENMPHUCTPACHOCT y TMOCTyMamy CyI0Ba j€ IMOCeAuIa
IUXO0BE He3aBUCHOCTH. He3aBUCHOCT cyna mojpasymeBa Mpe CBera, HheroBy
c1000ly OJ1 CBaKe BPCTE CyOOpAMHAIM]je OMIIO MpeMa Jp>KaBHUM OpraHuMa
WIK TpeMa 3aKOHOJAABHUM WJIM M3BPILIHUM BIAcTHMa. AJM HE3aBHCHOCT
CyZla 3Hayd U J1a Cyl IPUIUKOM JTOHOMICHa OUTyKE Y KOHKPETHO] CTBapH, Ty
OJUTYKy MOXe M Tpeba Ja 3aCHUBA Ha CIOOOAHOM yBepewy O UHH-EHUIaMa
Y MPaBHUM pa3jio3uMa. YKOJIUKO moheMo o7 Hieje JAa caM 3aXTeB KOjUM Ce
MpBOCTENEeHNu cya oOpaha BpxoBHOM kacanmoHOM cymy Tpeba Ja caapiku
HaBOJIe U TyMa4yeHe CIIOPHOT MPAaBHOT MHUTamka 3akJbydyjeMo Ja ce BpxoBHu
KacallMOHM CyJ He YIyITa y MEPUTYM CIOpa, /1a jé HeroBa HaJjeKHOCT
HCKJbYYHMBO Oa3MpaHa camMoO Ha YTBpHEewmY M pa3jallkbermhy CIIOPHOT MPaBHOT
nuTama. To 3Ha4YM, 1a BpXoBHU KacarimoHu cy/ He Aena “‘mmpe’ u “my0spe’
O]l OKBHpa IOCTAaBJBEHOI 3axTeBa. TMMe HE3aBUCHOCT cy[a, IO HaIleM
MUILBbEHY, Y KOHKPETHOM CIIy4ajy, HUj€ J0BeAeHA Yy TUTame. AJId, UCTO TaKoO,
TyMaueeM HaBeJCHUX OJpea0H BUAU C€ J1a CY MPBOCTENECHU CYI0BU Y CBUM
Oyayhum mapHMIlaMa Ha4ellHO BE3aHM 3a cTaB BpxoBHOr kacalMoHOT cyna
1 He OM MOIVIM 3ay3MMaTH Jpyraduje MpaBHO CXBAaTambe O CIIOPHOM IIPABHOM
nutamy. OBUME ce y CTBapH ,,in extenso MpoIupyje 3Hauaj CyJACKe Mpakce
Kao M3BOpa rpaljaHcKor mporiecHor mpasa.“'* CBe 0BO yKasyje Ha 3Ha4aj OBOT

I TIpod. Koszap HaBogw na ce y A0OCaalliiboj MPAKCH ICNIaBaio Ja MPBOCTEIECHH CYIOBH
370ynoTpedsbaBajy 0Baj HMHCTUTYT Kako OW O ofapel)eHOM mpaBHOM TNHTamy YyHArpen
npuOaBWiIM CTaB HajBUIIer cyda. Bumetn: Bmagmvmump Kozap-Mwunan Ilouywa, Komentap
3aKoHa O MAPHUYHOM MOCTYTKY, beorpan, 2014, ctp. 256.

12 Topmana Crankosuh-Hesena IMerpymmh, HoBure y rpalharckom mporiecHoM npay, Hur,
2005, cTp. 43.

B Yan 185. 3aK0H 0 MAPHUIHOM TTOCTYIIKY.

4 Anexcangap Jakmmh, Ipahancko npouecHo npaso, beorpan, 2015, crp. 97.
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MHCTUTYTA, Ha 1oTpely Aa ce peuie onpeleHe HEMPEIM3HOCTH Y BE3U OBOT
MOCTYTIKA, Kao U J1a C€ J1ajy OATOBOPH Ha HEKE HEIOYMHULIE KOj€ Cy Ce M0jaBHiIe
y MPaKCH.

3. IlpaBHu cTaB BpXoBHOI KacauMOHOTI CyIa MOBOIOM YIOBOpa 0
NMPOMeTy HeMOKPETHOCTH 3aK/bY4eHOTI' Y (POPMH jaBHOOEJIeKHUYKOT
3anmca

Ha ceqnunu ['pahanckor ofenema BpxoBHOT KacalimoHOT Cyfia OAPKaHO]
nana 25. 10. 2016. roqune, BpxoBHU KacallMoHU CyJI j€ YCBOJHO MTPaBHU CTaB:
Ye060p o npomemy nenoxpemnocmu 3axkmyuen y gopmu jagnobenexrcHuukoe
3anuca npedcmassa NOO0OHY UCIPaAsy 3a Ynuc npaea ceojutre.”

OBaj crtaB je OMO mMOCIEAMIA MOTHETOT 3aXTeBa OCHOBHOI Cyla M3
Kypurymnuje: Ja au 3akwyuenu y2o060p 0 npomenty HenokpemHoCmu Modice
0a 6yoe 0CHO8 3a YNUC Npasa C8OjuHe, aKo UMA OONUK jABHOOENEHCHUUKORS
sanuca? Ha momeHnyToj cequuuu BpxoBHM KacalmoHu cyn je, umajyhm y
BUJY KaKO je PEYEHO ,,I10JIeJheHy CTPYUYHY jJaBHOCT®, 3ay3€0 rope HaBEICHU
npaBHU ctaB. OBako (opmynucan craB BpxoBHOr KacalMoHOT cyna je y
JMPEKTHO] CYNPOTHOCTH ca MO3UTUBHUM mpaBoM CpOuje jep cy mHUME BaH
CHare cTaBJbeHE opende moceOHOr 3akoHa Koju ypehyje Ty obnacTt - 3akoHa
0 TPOMETY HETOKPETHOCTH, MpEeKplIeHe cy onapende 3akoHa O MapHUYHOM
MOCTYTIKY, Kao U 3akoHa o ypehemwy cynoBa. OBUM CTaBOM yHETa je MpaBHA
HECUTYPHOCT Y OBOj MaTepuju a THME je JOLUIO U JI0 MOHOBHOT CykoOa
Ha/JISKHOCTH U3Mel)y afBokaTa 1 jaBHUX OJIeKHHKA.

Kako je nmo oBora momuio W 3amro je BpXoBHM KacallMOHU CYyII
pemaBajyhu 1Mo MOIHETOM 3aXTEeBY NMPEBUAMO Ofpende 3aKoHAa O MPOMETY
HETOKPETHOCTH'® @ MoceOHO YyBeHH uiiaH 4. 3aKOHA KOjH jJaCHO TOBOPH J1a Ce
YroBOp O MPOMETY HETMOKPETHOCTH 3aKJbydyje y OOJHKY jaBHOOCIICKHUIKU
notBphene (conmemamn3oBane), ucnpare? Takohe, ma Ou cTBap Ouia jacHuja,
TpeOa HANOMEHYTH Ja je NMOMEHYTH wiaH 4. 3aKoHa, pe3yiTar JoroBopa
nu3Mel)y aprkaBe v IpeicTaBHUKA a/IBOKAType HAKOH FbUXOBHX BHUIIIEMECEYHUX
nmpoTecTa U 00ycraBe paja.

Hapoana ckynmmtuna Perryomuke Cpouje je monena 2014. roquae 3akoH
0 TPOMETY HEMOKPETHOCTU'' KOjUM je YBEIEH jaBHOOCTICKHUYIKH MOHOIIOJN

5 Bumern Ha cajry BpxoBHor kacamuoHor cyma: http://www.vk.sud.rs/sr/rpahancka-

marepuja-0
16 3akon 0 mpomety HenokperHocTH (“Cit. tmacauk PC”, 6p. 93/2014, 121/2014 u 6/2015).
17 Mi3ameHe 3aK0Ha O MPOMETY HETTOKPETHOCTH CTYITHIE Cy Ha cHary 1 cerrremGpa 2014. romune.
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y cacTaBjbalkby YroBOpa O NHpoMeTy HemokpeTHocTH. Oppenbama 3akoHa
je om0 npeaBuleHo Ja ce YroBOp O HEMOKPETHOCTH 3aKkjbyuyje y OOIUKY
JaBHOOEJIEKHUYKOT 3alllca 33 YHje CacTaB/bambe j€ MCKIbYUMBO HAJIC)KaH
jaBHU OenexHuk. Maxko je 3akoHOM 0 agBokatypu'® npeaul)eHo aa je mpeaMeT
ajZiBoKatype u3Mely ocranor u cactaBjbambe CBUX yroBopa (Ila M yroBopa o
MIPOMETY HEMOKPETHOCTH, KOjeé YMHHU 3HayajaH Jeo IMocia 3a HeMaiu Opoj
a/IBOKaTa), TaJalllbuM 3aKOHOM O MPOMETY HEMOKPETHOCTH, 3aKOHOJABAIl
j€ YKHHYO ,,cI000/1Hy KOHKYpPEHIIM]y Yy cacTaBJbaiby YroBOpa O IMPOMETY
HETIOKPETHOCTH W YBEO MOHOIION jaBHOr OenexHuka“.'” HakoH Bemmkux
KPUTUKa CTPYYHE jaBHOCTH W MpOTecTa NPO(ECHOHATHHX YIpyKema®,
JoHeT je Baxkehu 3akoH 0 MPOMETy HETMOKPETHOCTH KOjH je Y ceOH caapixao
U3MEHCHU 4iiaH 4. HaBeJeHOT 3akoHa npeaBulhajyhu 1a ce yroBop o mpomery
HETMOKPETHOCTH CaMO COJIEMHM3Yje alli HEe W CauMibaBa Of CTPaHE jaBHOT
OenexxHuka. MelyTum, J1Be ronnHe KacHUje BpXOBHU KacalluoOHU Cya MyTeM
MHCTUTYTA pellaBamba CIIOPHOT MPaBHOI MMUTamba yCBaja MPAaBHU CTaB KOJUM
JI03BOJbaBa yMHC MpaBa CBOJUHE HA OCHOBY YTOBOpa O HEMOKPETHOCTH KOjH je
CaulbeH y (HOpMH jJaBHOOECIEKHUUYKOT 3aIuCca.

Tpeba HarTOMEHYTH U J1a j€ 3aKOHOaBall MPUIUKOM yBolema npodecuje
jaBHOT OenexHWKa y mpaBHU cucteM PemyOmuke CpOwuje, To mpaBmao, mpe
CBera paslio3uMa IMOIu3amka MpPaBHE CHTYPHOCTH Y CBAKOJAHEBHOM ITPABHOM
KHBOTY, KA0 M HAMEPOM Jia pacTepeTH paj CyloBa, Tj. Jla NpEeHece Heke
BaHCY/ICKe HAJJISKHOCTH Ha Jpyra teia. PykoBomehu ce oBHM pasno3uma,
MTUTaMO ce 300T Yera je Tope MOMEHYTUM 3aKOHOM O TIPOMETY HEITOKPETHOCTH
YBEIIEH MOHOIIOJI jaBHHUX O€JIe)KHUKA MPHUIMKOM CacTaBlbakba yroBopa O
MMPOMETY HEMOKPETHOCTH? 300T Uera je OBOM 3aKOHCKOM OJIpe0OM Oy3eTa
HA/IJISKHOCT aJIBOKaTa, KOjU Cy CE cacTaBJbamheM yroBopa 0aBHUIIM BEeKOBHMA?
Pa3no3u koje je 3akoHOIaBaIl HABEO MPHJIMKOM yBoh)ema jaBHOT OelIe)KHUKA
y TpaBHH CHCTeM?' HUCY ce THIAJI CyXaBamba, OrPaHUYCHa a TIOr0TOBO HE
YKUJ/Iakha HEKUX HAaJUICKHOCTH aJBOKaTa. YIIPaBo CYNMpOTHO, ITUJb je 01O 11a ce

18 3akon 0 agBokatypw, (“Ci. rmacauk PC”, 6p. 31/2011 u 24/2012 - omryka YC).

19 3opan UBomesuh, JJupexran mories ca crpane, beorpan, 2014, crp. 157.

20 Tlocme 127 mama mpoTecTa M BEIHKHX TPHTHCAKA CTPYYHE jaBHOCTH, aIBOKATYPH je
BpaheHo mpaBo Ha TpyXame MpaBHEe MOMONH y AETy KOjU C€ OTHOCH Ha CacTaBJbamke yroBopa
0 TPOMETY HEMOKPETHOCTH. Yiora jaBHUX O€lIe)KHWKa, jé HOBUM 3aKOHOM, CBEICHa Ha
MOTBPhHBambeE CACTABJHEHOI YTOBOPA CTABIHAEM COIEMHU3AIIOHE KIay3ylle.

21 O pasnosumMa U TOTpedu yBolerma jaBHOT OEJICKHHINTBA Y MPABHU CHCTEM PemyOnmnke
Cpbuje, cTpyuHa jaBHOCT je nocra mucama. Tako mpod. TprosueBmh-IIpoxuh pasmore
nenu y naBe rpyne: [IpBa rpyma pasiora cy opraHu3alyoHe [PUpoJe U THUY Ce MOAN3arbha
OIIIITE MPAaBHE CBECTH W MpaBHE CUTYpHOCTH. [[pyra rpymna pasnora tude ce pacrepeherma
paza CyoBa, CMambeHe OATOBOPHOCTH cyfoBa U ci. Buaern: Munena Tprosuesuh-ITpokuh,
[Torpeba 3a yBoheme jaBHOT OenexHUIITBA y npaBHU cucteM Cpbuje, 300pHHUK panoBa ca
peruoHaj HuX KoHdepeHiuja o Hotapujary, beorpaz, 2010. ctp. 159.
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pactepere CyJ0BHU a HE Jla Ce pacTepeTe a/lBOKaTH, LIWJb je OMOo /1a ce MOJUrHe
IIpaBHA CUTYPHOCT a HE J1a ce yHece paszop Mel)y mpaBHUM npodecujama u
Jla ce yBeJle HejelHaKko nocTtymname. CBa oBa MUTamka Tpaxe jacaH OAroBOp Ja
JIM IpKaBa Ha jeJIHaK HAa4YMH TPETUpPa CBoje mpaBocyaHe npodecuje.”> CBe oHe
yKJbYuyjyhu U ajgBokare U jaBHe Oelle)KHUKE Tpeba Jja ciy’e OCTBapHBaY
VYeraBa M 3akOHa M Jla IWITHTE NpaBa rpahaHa ¥ mHUXOBY MUMOBHHY. Jlakie,
HE BHJIMMO HH j€JaH pasiior (Hema ra HU y o0pasioxemy 3aKoHa O jJaBHUM
OeleXHUIMMA, @ HU Yy TPakcH), Ja ce Ody3Me ,,pacTepeTu’ HaIJIe)KHOCT
a/IBOKaTa  J1a ce TO UCKJbYUYHMBO MpeHece Ha jaBHOT OenexxHuka. O63upom 1a
ce TO (IPOTUBHO CBAKOj JIOTUIIM) UIIAK JIECHJIO, HACTAO j€ MPOTECT aJBOKaTa,
CYJICKH CHUCTEM je OMo mapaiancaH HEKOJIMKO MECEL a KOMIPOMUC je HaleH
TEK HAKOH IITO je aJiBoKaTuMa BpaheHa Ha/UIeKHOCT CacTaBJbaba YyrOBOPa O
HETMOKPETHOCTH, JOK CY jaBHHM OeNeKHUIM T0OMIMu o0aBe3y COJIEeMHU3ALN]e
TakBOI yroBopa. Kao mro cMo HanmoMmeHyIu, MpoTeKoM oapelheHor BpeMeHa
KopucTehM HMHCTUTYT pelllaBamba CIOPHOT IPAaBHOI MHUTama, BpXoBHU
KacalliOHU CyJ IOHOBO je Y30ypKao CTpacTH y TMOMIeay TIOCTUTHYTE
KOMIIPOMHCHE HaJUIEKHOCTH U3Mel)y alBoKara 1 jaBHUX OeJIeKHUKA.

Hagenenu nutupanu nMpaBHH CTaB je TOCICIUIA HE3AKOHUTE MPHUMEHE
WHCTHUTYTa pelllaBamkba CIOPHOT IIPABHOT MUTakba M y IUPEKTHO] j€ CyTPOTHOCTH
ca 3aKOHOM O MAapPHUYHOM TIOCTYIIKY, 3aKOHOM O TIPOMETY HEMOKPETHOCTH,
3akoHOM 0 ypehemy cymoBa n 3aKOHOM O jJaBHUM O€JIeKHUIIIMA. .

1. [Ipema 3akoHy O MapHUYHOM IOCTYIIKY MHCTUTYT peElllaBama
CTIIOPHOT TPaBHOT NHTama ce Mokpehe ako Cy KyMyIaTHBHO HCIYH-EHA
nBa ycinosa: [IpBo, y cinydajy na je HeKo MpaBHO MHUTAmkE CIIOPHO TPeNT
NPBOCTENIEHUM CylIoM y BeheM Opojy mpeamera, W JIPyro, YKOJIHKO
MOCTOjU OmpaBaaHa mnorpeba’” 3a ommyuuBameM.” M3 1murupanux
oflpe10M BUUMO /1 je cTaB BpXOBHOT KacallmOHOT CyJja HWUMM H3a3BaHa
peaxiyja, 3aTo IITO TO MUTake HHje OMIIO CITIOPHO MPE MPBOCTENCHUM
cynomy Behem Opojy mpeameTa, mTo je HHave mpeMa 3aKoHY O TapHUYHOM
noctynky (3IIII), morpeban ycnoB na 6u BpxoBHM KacauuoHW cya
MOrao J1a o0 lemy omnyuyje. Hanpotus, y cBom o0pasnoxemy, BpxoBHu
KacallMoHH Cy/I HABOAM Jia j€ MPUCTYITHO pellaBamy MPABHOT MMUTAmba
jep je To Tpaxxuo ocHOBHH cy y Kyprmymnmju anu u 1a je Tema mogo0Ha
U ONpaBIaHa 3a OJIyYMBAKE jep IOCTOjH HEJeIHAKO TOCTYTame
KaTacTapCKHUX yIpaBa IMOBOAOM 3aXTeBa jaBHUX OelekHHKa. MehyTum,

22 BuzieTs yA0TY M MECTO TIOMEHYTHX MpaBHUX mpodecuja y paxy npod. [llapkuha. He6ojura
lapkuh, IlpaBocyaHe mnpodecuje, 300pHUK pasoBa ca perHoHaIHUX KOH(pepeHluja o
Hotapujaty, beorpan, 2010. ctp. 85.

2 Ompasaana moTpeda MOCTOjU Kajia je pellaBame MUTakba 3HAYajHO 32 TOHOIICHE OZTyKe.
2 Ynan 180. 3ak0H 0 TAPHUIHOM MOCTYTIKY.
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y 3aKOoHy O MapHUYHOM IMOCTYNKY y ey Koju oOpalyje MHCTUTYT
pelaBama CIOPHOT MPABHOT MUTAamlka, HUTJE He cToju Aa he BpxoBHu
KacallMoHH Cy[] 3ay3UMMaTH MPaBHH CTaB YKOJIHMKO MOCTOJH HECATTIACHOCT
U HEjeJIHaKO MOCTyName u3Mel)y KaTacTapcKUX yIpaBa, HUTHU je o0aBe3a
BpxoBHOT KacaIioHOT cy/ia /1a yjeHauaBa yrpaBHy npakcy. HaBenenum
craBoM BpxoBHHu Kacaironu cyxa je npekpiaro oapenoe 311I1a, jep Huje
071010 pelIaBame CIIOPHOT MUTamka Y CKIAAY ca IUTUPAHUM 3aKOHCKUM
onpendama.”

2. [TocraBsba ce muTame, U ayTOPY OBOT TEKCTA HUj€ CACBHM jaCHO
KaKo j€ MOTJIO yOIITe Ja aohe 10 HejeqHaKoT MoCcTynama? 3aKOHOM O
NPOMETY HEMOKPETHOCTH C€ jaCHO Me(UHHMIIE J1a C€ YTOBOP O MPOMETY
HEMOKPETHOCTH 3aKJbydyje y OOJIMKY jaBHOOENEKHWYKU IOTBphHEeHE
(conemHu3oBane) ucnpase. J[akie, jaBHU OEISKHUK HE MOXKE U HE CME
Jla cacTaBU OBY BPCTY YTOBOpa, OH MOpa CTPAHKY €BEHTYaJTHO YITyTHTH
Ha aJIBOKAaTa, a FeroBa yJiora (JaBHOT OeIeKHUKA), C& CBOJIN HCKIJbYIHBO
Ha COJIEMHHM3AIM]y Jaror yroBopa. MehyTtuMm, W3 mpaBHOT CcTaBa
BpxoBHOT KacaoHOT Cy/1a, 3aKJby4yjeMO J1a Cy HEKH jaBHH OeJIC)KHHUITH
MOCTYTIAJM CYIPOTHO 3aKOHCKUM OfpedamMa M CauhibaBaid yTOBOPE O
MIPOMETY HETIOKPETHOCTU Y (hOpPMH jaBHOOETIS)KHUYKOT 3aruca U Ja Ccy
Ha OCHOBY TaKBHX YTOBOpa HEKE KaTacTapcKe yrpase, CyIpOTHO 3aKOHY,
BpIIWJIE M3MEHE Yy KaracTpy HENMOKpeTHocTH. [[pyrum peumma, aeo
jaBHUX OeJIe)KHMKA W CITY>KOM 3a KaracTap HEMOKPETHOCTH CY JeJaiu
CYNIPOTHO 3aKOHYy, M JaJH TOBOJ, BPXOBHOM KacallMOHOM Cydy Ja
3ay3Me CTaB O OBOM ,,CIIOPHOM IPABHOM MHTAKkY " U TO Y MPUIIOT, OHUM
JaBHUM O€JIe)KHHUIIMA U OHUM KaTaCTapCKUM yIpaBama Koje Cy KpIITuie
noctojehu 3akon???

3ap HHCY KaracTapcke ympaBe Tpebaie Jga MOCTyNajy 1Mo 3aKOHy H
Ja TakBe yroBope Bpahajy jep OHM HE MPOUM3BOIE IMPABHO JICjCTBO?
MehyTum, TOA TPUTHCKOM jaBHHUX O€JEeKHUKA, KaracTapcke yIpaBe
Cy CBECHO Kpurwie rnocrojehe 3akoHCKe MPOIUCEe U yMECTO jaa Oymy
300r TOra CaHKIUOHHCAaHE, BpPXOBHHM KacalMOHH CYJ j€ HHUXOBO
NOCTYIamke OIICHUO Kao Pa3Jior Ja 3ay3Me IMPABHU CTaB U PEIIU EBHXOBO
HEjeIHAKO TOCTyMame. Y CBOM O0pa3iokemy BpXoBHHM KacallioOHH
Cyl, JaJbe, HABOAM Jia TpeMa YTOBOPHOM IIpaBy HECYMELHBO Ba)H
cnoboma yroBapama Koja ImojapasyMmeBa W ciiobomaH u3bop dopme y
K0joj he cTpaHke UCKa3aTH cariacCHOCT CBOjUX BOJba.*® J[[pyrum pednma,

% Ty moryhHocT My n3puunTto maje onpenda wiana 183. 3akoHa Koja TOBOPH O pa3io3nMa 3a
ondujame penraBama CIIOPHOT IPABHOT MATAbA.

Bupnern Ha cajty BpxoBHor kacammonor cyaa: http://www.vk.sud.rs/sr/rpahancka-
marepuja-0
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CTpaHKe caMe OJUIy4yjy Y K0joj ¢popmu he cacTaBUTH YTOBOP O IPOMETY
HEMOKpeTHOCTH. MelyytuMm, 3akoH o obauranuonum ognocuma (300),
Ha KOjUu ce Tmo3uBa BpxoBHM KacallMoHM cyn HUje lex specialis, Hero
yIpaBo CyNpOTHO, 3aKOH O MPOMETY HEMOKPETHOCTH je lex specialis n
JeMHO je OH MepoJaBaH Kaj je y muTamy (GopMa yroBopa o MpoMeTy
HenokpetHoctu. Opnpende 3akoHa O OOMUTAIMOHUM OJHOCHMA U
yroBOpHa TpaBWiia Mora OM Ja ce MNpUME’mYjy caMo y ciydajy
Ja moceOHMM 3aKOHOM OBa OO0JAaCT MpOMETa HEMOKPEeTHOCTH HUje
perynucana. [Toctynajyhu cynporHo HaBeneHoM, BpxoBHU KacanimoHu
CY[ je MPeKpUINOo ofipe16e 3aKOHa O IPOMETY HEMOKPETHOCTH.

3. BpxoBHM KacalmoHW CyJ je y CIIOMEHYTOM OO0pa3IoXemy
JacHO HaBeO Jia JOHOCH TPaBHU CTaB PajH ,,...yjeHAuUaBama YIpPaBHE
npakce...“ TuMme je u3Mmely ocranor mpekpmuo W 3akoH 0 ypehemy
cynoBa?’ mpema Kome je BpxoBHHU KacallMoHHu cyj1 oBiamiheH aa ce crapa
0 JEIMHCTBEHO] CY/ICKO] TPUMEHH MpaBa u Jia pa3Marpa MpUMeHy 3aKoHa
U Tpomuca off CTpaHe Cy[0Ba, a He O] CTpaHe opraHa ympase. Jpyrum
peurma, BpxoBHHM KacamuoHu cya OM Tpedano Ja yjemHadaBa CYIACKY
MpaKcy Kaja MPBOCTENEHU CYAOBU Pa3IMYUTO TyMauye HEKE 3aKOHCKE
HOpMe. 3ap HUCY TO 3aKOHCKa oBamhema BpxoBHOT KacamuoHor cyaa?
A 'y OBOM cllyuajy HUTH Cy y IUTalky CyJOBH (HETo KaTacTapcKe yrpaBe
U jaBHU OCJICKHHUIIM), HUTH OHHU TOTPEITHO TymMaue HEKe 3aKOHCKE
HOpMe, Beh cBeCHO 1 HaMepHO KpIlie jacHe 3aKOHCKe Ipomnuce. Jla 1 o
3HAYM JIa U IPYTH OPTaHu Y CHUCTEMY MpaBocyha (HIp.aaBOKaTH), MOTY
CBECHO J1a KpIlie 3aKOHCKE MPOIHCE CBOJUM JIeamheM U Ja Ha Taj HAYUH
najy noBoa BpxoBHOM KacallmoHOM Cyfy Ja C€ OIVIacH U Jia 3ay3Me CTaB
paau yjenHadaBama ,,aIBOKaTcke mnpakce” . CBe 0BO TOBOPHU y MPHUIIOT
TOMEe Ja je BpXoBHM KacallMOHM Cyj Jella0 WM3BaH IPaHUIA CBOJUX
HAJJIEKHOCTH, IITO 3HAYU Jia j€ OIJIYyYHO O 3aXTEBY KOjU HE craja y
CYZICKY HaasexHOCT. OBakKBUM NOCTyHameM MPEKPIINO je onpende
3akoHa 0 ypehemy cynoBa.

4. BpXxoBHM KacalMoOHU Cyj je 3aHeMapHho U OJpende MaTHYHOT
3aKOHA O JIENIaTHOCTH jaBHUX OenexHuka. Hamme, mpema 3akoHy O
JaBHHM O€Ne)KHHIIMMA, jaBHU OCJIeKHUK je ,,0BJIANINEH Ja CacTaBiba,
OBepaBa M M3/aje jaBHE HCIIPaBe O MPABHUM IOCIIOBMMA, U3jaBaMa W
YUHjeHWIIAaMa Ha KOjUMa Ce€ 3aCHHBajy TpaBa M OBEpaBa IPHUBATHE
ucrpase“.”® YroBopu 0 IpOMeTy HEMOKPETHOCTH HICY jaBHE UCTIPaBe, TH
YTOBOPH CY JICO OOIUTAIMOHOT ITPaBa, JaKJie, UMajy IPUBATHH KapakTep,

2 Ynan 31. 3akoH 0 ypehemy cymosa.
2 Yyan 4. 3akon 0 jaBHOM Oenesxaumitay. (“Cor. [macauk PC”, 6p. 31/2011, 85/2012, 19/2013,
55/2014 93/2014, 121/2014, 6/2015 1 106/2015)
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¥ 3aKOHO/IaBaI] TO MIPEIo3Haje Kaja y wiaHy 4. IOMEHYTOT 3aKOHa Kake
Jla jaBHM Oelle)KHUK OBepaBa IpuBaTHe ucnpase. Jlasve, y wiany 93. ce
NPELU3HO KaXke J1a jJaBHU OEJIS)KHUK caMOo MOTBpl)yje MpuBaTHY HCIIpaBy
Tj. YTOBOP O IIPOMETY HETIOKPETHOCTH, a JeJUHH U3Yy3€TaK je MpeaBuleH
ygaHoM 82.% KOju Tpommcyje Ja jaBHU OCIEe)KHHIM CauuEbaBajy
YTroBOpE O MPOMETY HEMOKPETHOCTH CaMo KaJia Cy y MUTamby MOCIOBHO
HecriocoOHa muua. OBe 3akoHCKe ofpende Cy HEIBOCMUCICHE HU
jacHe M HE OCTaBJbajy MECTa HUKAKBUM HEIOyMHILIaMa M TyMauemy.
Jla je 3akoHOnABAl] XTE€O Ja C€ YTOBOPH O IMPOMETY HEMOKPETHOCTH
cacTaBibajy y (hopMHu jaBHOOETIEKHUYKOT 3amuca OH OM TO U HABEO y
yjaHy 82. y KOM je TaKCaTMBHO OZPEIMO IMPaBHE MOCIOBE KOjU MMajy
o0JIMK jaBHOOEJE)KHUUKOT 3amuca. MelyTum, To HUje Oula MHTEHIUja
3aKOHOJIABIIa ¥ OH TO y JIBa WiaHa M eKCIUIMLUTHO MOTBphyje u To y
ynany 4. 1 yiany 93. Buaumo ga cy oapende oBor 3akoHa MPUINYHO
Hpenu3He, Kao U oipe10e MOMEHYTOT 3aKOHa O IPOMETY HETTOKPETHOCTH,
a MUCJIUMO J1a BpxoBHM KacalloHH CyJl HHje UMao IpaBo Aa JAeporupa
nBa Bakeha 3akOHCKa Mporuca M J1a CBOJUM IPAaBHUM CTaBOM CTBOPH
npaBHy HecurypHocT. HaBeneHum TymauewmeM, BpXoBHM KacallmoHU
CYII je IPeKpIINo oapende 3aKoHa O jJaABHOM OCJIeKHUIIITBY.

3ak/pyuak

BpxoBuu kacaumonu cyn CpOuje je ycBOjUO HpPaBHHM CTaB KOJUM j€
pelaBao CIOPHO TPAaBHO THTamkE IOBOJAOM 3aXT€Ba OCHOBHOT Cyna W3
Kypmymnmje ma nm 3akJby4eHH yroBOp O TMPOMETY HETIOKPETHOCTH MOXKE
na Oyze OCHOB 3a YIHC TpaBa CBOJUHE, aKO MMa OOJIMK JaBHOOETIEKHUYKOT
3anuca. Ha nmomenyToj cennunu BpxoBHu kacanuoHu cyn je, umajyhu y
BUY Kako je pEeueHo ,,I0/IeJbeHy CTYPYHY jaBHOCT', 3ay3e0 NpaBHHU CTaB:
,»YTOBOp O MPOMETY HETOKPETHOCTU CauHibeH y (GOpMHU jaBHOOEIEKHUYIKOT
3amuca npeacTaBba MOJA00HY UCTIPaBy 3a YIHC MpaBa CBOjuHe . Mucimumo aa
BpxoBHM KacanmoHu Ccya HUJE y3€0 y 003up paszjore yBolhema HHCTUTYIIH]E
jaBHor Oenexxnuka y Cpouju. 3akoHOoAaBaIl j€ MPUITMKOM YBOhema npodecuje
JjaBHOT OenexHHKa y npaBHU cucteM Pemyb6nuke CpOuje, To mpasnao, mpe
CBera paslio3uMa IMOau3amka MpaBHE CHTYPHOCTH Y CBAaKOJAHEBHOM ITPABHOM
KHUBOTY, KA0 ¥ HaMEpPOM Ja pacTepeTH paja CydoBa, Tj. Jla NpEeHece Heke
BaHCY/JICKe HAJUIC)KHOCTH Ha Jpyra Tena. Hamepa 3akoHOmaBIa HUje Omia
Jla jaBHU OeNeXHULM J00Hjy MOTYhHOCT caunmbaBamba YroBopa O IPOMETY

¥ Vropenuty unan 82. u unaH 93. 3akoHa 0 jaBHOM OCIICKHHUIIITBY.
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HETMOKPETHOCTH Y (OpPMHU jaBHOOENEKHUYKOT 3alKca U TO je JaCHO HaBeO y
3aKoHy O jaBHOM O€JIEeKHHUILITBY U 3aKOHY O MPOMETY HemokpeTHocTH. Mnak,
BpxoBHHU KacallMoHH Cy/1 JOHOCH CTaB KOJUM Jiaje BeTap y KpHiia KaTaCTapCKUM
ylpaBamMa M KOje cajla MOTYy MHMO 3aKOHCKUX Ipomuca Ja, (Ha OCHOBY
yroBopa O NMPOMETY HEMOKPETHOCTH y (HOpMH jaBHOOENICKHUYKOI 3amuca),
BpILIE U3MEHE Yy KaracTpy HemokpeTrHocTu. CBe 0BO je cTBOpuio onpeheny
NIPaBHY HECUTYPHOCT M JOJATHO y30ypkKajo cTpacTu u3Mely ajBokata u
JaBHUX OeNeXHUKA.
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Balsa Kasc¢elan, PhD

THE LEGAL OPINION OF THE SUPREME COURT OF SERBIA
TOWARDS CASE OF NOTARY DOCUMENT

Abstract: The Supreme Court of Serbia adopted the legal opinion (which
is the subject of the comment) at the session of the Civil Department, resolving
the disputed legal issue regarding the request of the Court from Kursumlija.
The District Court in Kursumlija asked.: Is a real estate agreement can be the
basis for registering ownership, if it has a form of a notary document? In the
aforementioned session, the Supreme Court, having regard to the “divided
publicity”, took a legal view: “The real estate transfer agreement made in
the form of a notary document is a legal document for the registration of the
ownership right”. The position that the Supreme Court has formulated is in
direct contradiction with the positive law of Serbia. The author explains the
reasons against such a Court decision.

Key words: The Supreme Court of Serbia, Notary Document, Property
Law, Civil Law System, immovable property.
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Lpog. 0-p Josan 3aghupocku

ITPABHU U EKOHOMCKMU ACIIEKTU HA KPUIITOBAJIYTUTE

UDK:336.74:004.78]:34
336.74:004.78]:33
Review paper
Abcmpakm: Bogedysaremo Ha HO8U mexHONO2UU NPU NIAKARAMA
NOBMOPHO ja omeopuja u debamama 3a NOUMOM HA napume U HUBHOMO
Ooepunuparve. Ucmuchysarbemo na 20mosuUHaAmMa Kako cpeocmeo 3a NiaKare
ja cmeHu cauxkama 3a napume, 000e€KAd NOjA6AMA HA KpUNmogaiymume
OMBOPU HOBU NO2NAB]A 60 MOHemapHomo npago. Kaxo cpedcmeo 3a niararse
KpUnmosaiymume He ce npou3600 Ha HUMY eOHAa OPiHca8a 0OHOCHO YeHMPAIHA
oanka. OO0 eoHa cmpaua, moa NPemcmasy8d HeoSPAHUUEHd MOICHOCH 3d
nasapom u 3a UHOBAMUBHOCH 80 PA360jOM HA ANMEPHAMUBHU CPeOCmed
3a naaxkare, HO 00 Opy2a CMpaua, NOCMOU U ONACHOCM 34 NOCMOJHUOM
MOHemapeH NopedoK 60 KOj YEHMPAIHA Y102d UMA OpiHca8ama OOHOCHO
yewmpanHama unu emucuora 6amxa. Kpunmoeanymume ce npeoussux u 3da
MOHemapHume 81acmu Kou npexy MOHemapHama NOIUMuKA 2u 0Cmeapyeaan
HUBHUMe yelu no8p3aHu npeo ce’ co CMAaOUIHOCMA HA yeHume U 000pomo
@yHKkyuonupare Ha @uuancuckuom cucmem. Ilpu HueHOmMo Kopucmerbe
nocmojam OpOjHU NPeOHOCMU 80 OOHOC HA MPAOUYUOHATHUME NAPU KAKO
wmo ce majHocma, Op3UHAMA U HUCKUME MPAHCAKYUOHU MPOULOYU, HO U
OpOjHU pu3uyU NOBP3AHU CO OMCYCMBOMO HA Pe2yIamop Uil UHCIUmMyyuja
Koja co ceojom asmopumem Ke CMoOU NO3a0U Mpamcakyuume, KaKo u
MOJICHOCIA NPeKy HUG 0d ce (PUHAHCUPAam u naakaam cmoku u yciyeu Kou
ce den 00 HenecanrHu akmusHocmu. Cnopeo MHOSYMUHA, KPUNMOBALYymume
KAKo OeyeHmpanusupan UHCMpymMenm 3a NiaKkare ce UOHUHAMA OOHOCHO
npaseyom 6o Koj Ke ce paseusa cucmemom 3a niaxara. Kaxo u npu cexoja
,, pesonyyuja‘’ npasHama pamka 00 npemxoOHUOm CUCMeEM He e NOO2OMEeHd
0a 002080pu Ha nompebume Ha Hosomo epeme. O80oj mpyo e ckpomeH ooud
0a ce aHAIU3UPAAmM NpAeHuUme U eKOHOMCKUme Npawlarbd Noep3aHu Co
ynompebama 00HOCHO NOjaéama Ha KpUNmogaiymume.

Knyunu 360posu: xpunmo eanymu, OUMKOUHU, eKOHOMUJA

*  n1-p JoBan 3adupocku, Boupenen npodecop Ha [IpaBauor daxynrer ,,Jyctiuanjan npsu,
YKUM, Crkomje. Tpyznot e npenaaeH Ha u3gaBador Bo jyiau 2018 roauna.
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Bosen

Cseror e Bo ofpesieHa kpuntoManuja. Bitcoin, Ethereum, Ripple, Bitcoin
Cash, Litecoin... MomenTanHo mnocrtojar mnoBeke on 1500 kpunroBamtyTu
YMjalllTo Ta3apHa KamuTanu3anuja HagmMuHyBa 500 Munujapaud gonapu,
nogeka mocrojar noBeke ox 100 neBU3HM Mazapu OJHOCHO Oep3u Ha KOU
JTHEBHO C€ pa3MeHyBaaT KPUITOBAIYTH BO BPEAHOCT of Haja 20 mMumujapau
nomapu'. Becture ce mpemosHM co MHPOPMALMU 32 HOBUTE TPEHIOBH CO
KpUINITOBAyTUTE, & MUCJICHATa 32 HUBHATA MJIHWHA OJaT BO JHMjaMETPAaIHO
cnpoTuBHU ekcTpemMu. OJ OHHME KOM CMeTaar JeKa KpPUIITOBATyTUTE Ce
pEeBONyIMja KOjallITO Off TeMeNl Ke T'M MPOMEHH CHCTEeMHTE 3a IUIakame,
€KOHOMHM]jaTa, K& uMa JypH U CEPUO3HH MOJUTUYKU €(EeKTH, Ia ce 10 OHUE
KOM CMeTaaT Jieka KpUNTOBAJIYTUTE Ce €IeH OOMYeH OalloH KOj Kora Torami Ke
JIOKHUBEE CIIEKTaKyapeH KoJarc.

KpunroBamyTture ce mpeaMeT Ha MpOydyBamke Ha MOBEKE HAy4HHU
JTUCIUTIINHYU U UCTUTE HE MOXKAT J1a Ce aHaIM3upaaar enHoctpano. Ce Haoraat
Ha TPOMEreTo TOoMery MpaBOTO, €KOHOMHjaTa M TEXHOJIOTHjaTa OIHOCHO
nHpopmarukara. CraHyBa 300p 3a HCKIYYUTEIHO IMHAMHUYHAa MaTepuja
KOja € IMOJUIOKHA Ha CEKOjIHEBHU MpoMeHU. Ol HayuyeH acIeKT, CIEICHETO
U TIPOY4YYyBamkETO Ha OJIpeNIeHA IeN IITO C€ IBWXKH, IIOCTOjaHO Ce MEHYBa,
€ HaBUCTHMHA TolleM mpean3BUK. CyImTHHATa Ha KPHUIITOBAIYHUTE JIEKH BO
MIPOrpecoT Ha MHPOpMaTHUKaTa TEXHOJIOrHja U coYTBEpP KOj OBO3MOXKYBaaT
epukaceH M (QYHKIMOHAIEH JECLEHTPAIM3UpaH CUCTEM Ha IUIaKame KOj €
HA/IBOp Ol CTaHIAPJHHUTE OJHOCHO TPAJWIIMOHAIHM CHUCTEMH Ha IUIaTeH
MIPOMET KOH C€ PErYJIMPaHu 1 HA/ITJIe{yBaHH O]l CTpaHa Ha IEHTPaTHUTE OaHKH.
On mpaBeH acrekT, paboTHTE Ce YIITE TOCIOKEHH 3aToa MITO ce PaboTH 3a
MaTepuja Koja, Ofl €JHa CTpaHa, Jocera He Ouia mpeIMeT Ha IPaBHO Ype1yBamke
HO, OJ IpyTa CTpaHa, € JAeJ O e/IeH UCKIYYHTECHO BaYKEH JIeJ Ha IPABOTO WITH
MOHETapHOTO IMPAaBO KO€ TH ypeayBa MapuTe M MapuIHUTE OJHOCH KO TTaK
ce BUTAJICH Jie] Ha (PMHAHCHCKHUOT M Ha IEIIOKYITHUOT EKOHOMCKHM CHCTEM Ha
npxasure. VIcTo Taka, KpUIITOBAIYTUTE OTBOpAAT HU3a HA MPAKTHYHU IIPAaBHU
rpariama Kako IITO C€ 0JJaHOUyBamkETO, OopOara MpoTUB TProBUjaTa Co Apora
Y IPyTH CTOKH M YCIYTH, KaKO U MEPEHETO MaPH IITO IO MpaBu (PEHOMEHOT Ha
KPUNTOBAIYTUTE CEPHO3EH TECT 3a MpaBHaTa Hayka. O eKOHOMCKH acIIeKT,
JICTIEHTpaIn3alrjaTa Ha TMapuTe € MPEeIU3BUK 32 E€KOHOMCKaTra Hayka, 3a
MOHETapHaTa MOJUTHKA U 32 EJTOKYITHUOT (PUHAHCUCKU CHCTEM.

Tpynot e ckpoMeH 00u 1a ce 00jCHU PeHOMEHOT HapEeUeH KPUIITOBATY TH
NpeKy Ipe3eHTaluja Ha MOMMOT Ha KpunrtoBainyture (I) kako M aHammsa
Ha exoHomckute (II) m Ha mpasuute (III) mpamama koj ce HaMeTHyBaaT coO

! https://coinmarketcap.com/
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MojaBaTa U KOPUCTEHETO Ha KPUITOBATYTUTE KAKO CPEJICTBO 32 pa3MeHa IITO
OTBOpa €llHa HOBAa JHMMEH3Hja Ha IMOMMOT Ha MapuTe W HyId HOB MOJEN Ha
opraHu3aiyja Ha TUTATHUTE CHCTEMH KOj 3a MPB IaT HajJe YCIEIIeH HaYrH J1a
ja 3a00MKOJIH JIp>KaBaTa Kako MOCPEAHHUK BO TUTaKambaTa.

I. Iloum Ha KpUNITOBAJIYyTUTE

[to mpercraByBaar kpunrtoBamnyTute? Jlamu ce Tue eaeH oOWYeH
,O0alIOH KOj Ke co3majae Xaoc Ha (PMHAHCHUCKHUTE TMa3apu, HOB BUJI Ha
,,JTOH3M" IlIeMa, HOB BHUJ Ha TIapy U CPEJICTBO 3a pa3MeHa? Jlamu ce Toa HOBU
WHBECTUIIMOHU MHCTPYMEHTH WIIM HewmTo ciauyHo? Hajuect oxaroBop umu
BIIEYATOK KO] MPEOBIAIyBa BO JaBHOCTA € JIeKa KPUITOBAIYTUTE CE€ HEIITO
BO KOCIITO MOXXEME Jla MHBECTHpaMe U MCTOTO MPEeKy HOK Ke He’ HalpaBu
6oraru. Ho, Toa e morpemieH UM JeIyMHO TOUEH BIEYATOK KOj € JaJeKy O]
CYLITHHATA U BUCTHHCKATA Ueja M03aJu KPUIITOBATYTUTE.

KpunroBamytuTteceo0m13aBOCIIOCTaBYBalh-€ HAHOB, TOS(PUKACCHTIATCH
CHCTEM KOj € IEIICHTPAIM3UPAH B C€ TEMEITN Ha TEXHOJIOIIKHNOT HanpeaoK. bu
MOXeJie J1a TH JeuHupaMe Kako eJIEKTPOHCKH CHCTEM Ha IIaKame KOJIITO
ce Oasmpa Ha Kpunrtorpadcku moka3. Tue ce co3maaeHu, PEerucTpUpaHu
W yIpaByBaHH EJEKTPOHCKH O]l CTpaHa Ha OTBOPEH, ICIEHTPaIH3UpaH
kpunrorpadceku cucrem. CaMHOT CHCTEM Ha KPUIITOBATYTUTE TO COYMHYBAAT:
KoMayuTe (miners) NpeKky KoM c€ eMUTYBaaT KPUIITOBATYTUTE, TAPUUHULIUTE
(wallets) kame mTO Ce CKIIagupaar KPUNTOBATYTHUTE, OEp3UTE OMTHOCHO
JICBU3HHUTE T1a3apH KaJe ce BPIIM pa3MEHa Ha €THH KPUITOBAIYTH 32 JPYTH
VI pa3MeHa Ha KPUIITOBAIYTH 32 HAITMOHAIHU BATYTH, KAKO U TIPOIIECOPH KOU
OBO3MOXYBaar npudakame Ha KPUITOBATYTUTE O CTpaHAa Ha EKOHOMCKHUTE
OIepaTopH Kako CPECTBO 3a IIaKarme’.

Cnopen Toa KakBM c€ pelauMure noMely KpUNTOBAIYTUTE M
TpaJMLINOHAJIHUTE NTApU KOM CE 3aKOHCKO CPEJCTBO 3a IUIaKame BO OJpeieHa
€KOHOMHja, KpUITOBAYTUTE MOXKEME J1a TH MoJesIiuMe Bo Tpu rpynu. [Ipsara
ja COUMHYBaaT 3aTBOPEHU CHCTEMH KOM (DYHKIIMOHUPAAT BO 3aTBOPEH CHCTEM
U HEMa HaJIBOPEUICH BIE3 M U3J1€3 OJHOCHO IUIakama KOH JIPYT'H CyOjeKTH
U 32 JAPYTH MOTpedU OCBEH OHHE 3a KOMILITO € eKCKIy3UBHO CO3/ajleHa Taa
KpunroBanyTa. HajuecT mpumMep 3a BakoB CHCTEM ce 3a0aBHHUTE MHTEPHET
UIpU KaJle ce CTEKHYBaar ,,l1Japu‘‘ KOU CE€ KOPHUCTAT BO WUIPaTa, Kako IITO €

2 3a TeXHHYKaTa CTpaHa Ha KpunToBanyTute Buau: Arvind Narayanan and al., Bitcoin and
Cryptocurrency Technologies, A Comprehensive introduction, Princeton University Press,
2016, ctp. 1-27
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Ha npumep World of Warcrafat Gold xoj ce KOpUCTH BO MCTOMMEHATa Urpa
nu3ajaupana o Blizzard Entertainment. Bo BTopata rpyna ce KpUITOBaJIyTH
KaJie MMa EIHOHACOYCH IPOMET OJHOCHO MEHYBambe WM KyIyBame Ha
KPHIITOBAIYTH CO BAJIyTH OJJHOCHO IApH 3a 10T0A J1a OMIaT KOPUCTECHH TPH
Hajpa3NuyHu I1akama. Kako npumep Moxe na ce HaBenar Facebook credits
KOM Ce€ KyIlyBaaT MpeKy KPEeIUTHH KapTHYKHU 3a TOJOLHA Ja CE KOPUCTAT BO
wiatpopmara Ha Facebook. Tperara rpyna ja cOYMHYBaaT KPHUIITOBAIYTH
KaJie MMa JBOHACOYHOCT Ha MEHYBAaWHhETO Ha BaJyTH OJHOCHO IapH 3a
KPHIITOBAIYTH B OOPATHO’.

MomenTaitHo HajdpekdeHTHaTa KPUIITOBATyTa BO CBETOT € BUTKOMHOT.
Coznanen Bo 2009 roguHa v HajIIPBUH KOPUCTEH OJ1 MAJIKyMHHA €HTY3H]acTH,
npen ce’ uHopMaTHuapu U JbyOWUTENM Ha TEXHOJOTHjara, MOCTEHNEHHOT
pacT Koj ce MHTE3MBHpAIle BO MOCIEIHUTE TOAMHM JIOBEIE O TOa JIEHEeC
OBaa KpUNTOBAJYyTa Jia MPETCTaByBa MOBEKE Ol €lHa TPETHUHA Off Ma3apHaTa
KaluTaJM3alyja Ha KpunToBalyTUTe. Bo mupkynamuja ce moseke om 17
MUJIMOHU BUTKOMHY OJ1 11IeTTOKyITHAaTa MOHETapHa Maca Ha 0Baa KPUITOBAIYTa
Koja ke u3HecyBa 21 munmon. Co perniaBame Ha aJlrOpUTMOT, IITO 3HAYU H
YCHELIHO MpOLEeCcHupaHa TpaHCaKIHja, ,,KOMayoT* € HarpajieH 3a YCHEIIHO
3aBpuIeHara pabora co HoBU butkomnu. Taka ce mpommpyBa MOHETapHaTa
Maca. butkonHuTe ce Kpewpaar WM eMuTyBaar (kormaar/minted) ox cTpaHa
Ha MHAUBUAYH (KOTa4u/miners) Kora ce yCIHEIIHO 3aBPIIEeHU MOCTANKUTE Ha
BaJMIalldja WK penaBambe Ha butkoun TpaHcakuuute. Jlocera, burkonHor
€ HajycCIelIHaTa MpUKa3Ha Ha KPUITOBAIYTHTE KOja € OCHOBA 32 CO3/1aBam-E
Ha JIpyIM KpPUNTOBAJIYTHU. 3a Jla TMOCTUTHE JOIMOJHUTEIHA JIMKBUAHOCT
butkouHoT € moxeneH Ha Bitcoin u Bitcoin cash. lako ceymTe ce cMeTa Kako
IITNEeKYJIaTUBEH MHCTPYMEHT KOj MpeJl ce’ CIY>KU M Ce YyBa 3a OCTBapyBambe
Ha KamuTalHa JOOMBKa, a TOMAJKy KaKO CpEACTBO 3a IUIaKame Cemak
WH3BOHPEIHO OP30 pacTe OPOjoT Ha EKOHOMCKH ONEepaTopy KoM T'M npudakaat
BUTKOMHOT W Ipyru KPUNTOBAIYTH KaKO CPEICTBO 3a IUIaKame KakKo IITO CE:
KFC Canada, Tesla, Microsoft, Bloomberg, LOT Polish Airlines, Wikipedia,
Subway, PayPal v TH.

[Tocrojar OpojHr OeHedUTH HO W PHUBUIM KOU C€ TOBP3aHH CO
yrnorpebara Ha KpunroBamyTuTe. lIpegHocTHTE Ha KPUNTOBAIYTHTE BO
OIHOC Ha TPaJUIMOHATHUTE CPEJCTBA 32 IJIAKAkE C€ MOBP3aHU CO HUCKUTE
WIA HETOCTOCYKH TPAHCAKIMOHU TPOUIONHU O]l NMPUYMHA IITO HE ITOCTOU
HEHTPATM3UPAHO TOPAMHYBAE OJTHOCHO HE TIOCTOU KIIMPHUHT, HeMa OaHKapCKU
U Apyru npoBusuu. [loHaramy, mpyu KOPHCTEHETO HA KPUITOBATYTUTE KaKO

3 ECB, Report on virtual currency schemes, 2012, crp. 13-14, nocranso Ha https://www.ecb.
europa.eu/pub/pdf/other/virtualcurrencyschemes201210en.pdf
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IUIATAXKHO CPEACTBO HE TMOCTOjaT HUTY OrpaHHUYyBarba Ha TPAHCAKIIUHUTE,
Hema rpaHui 3a TpaHchepute. OBa € 0COOEHO BaXKHO BO 3E€MjU Kako
Penyonuka MakenoHuja Kajie KaluTalHaTa CMETKAa CEYIITE HE € IEIOCHO
nubepanusupana. TpaHCAKIIUUTE Ce MCKIYYUTEITHO OpP3d ¥ aHOHUMHHU Kako
10 OJIHOC Ha TUTAKa4yoT Taka M MO OJHOC Ha MPUMaJoT Ha cpeacTrara. Cemnax,
MOKpaj MPEAHOCTUTE KOU yrmoTpebara Ha KPUIITOBAIYTUTE M HOCH, IIOCTOjaT
M HEKOM CEPUO3HM HEMIOCTATOIM KOM MOXKAaT Ja ja 3arpo3ar HAHWHATa
Ha KpunToBamytute. Toa ce mpea ce® 3aBUCHOCTa O HWH(pOpMaTHYKaTa
TEXHOJIOTHja BO CHUTYyallhja KOra HE MOCTOM MHCTUTYIMja KOja CTOM I03aH
TEXHOJIOTHjaTa, OTCYCTBOTO Ha TPAHCIAPEHTHOCT W aHOHOMHOCTA KOja IITO
MOXe Ja Oume 37moymorpedeHa 3a TPaHCAKIMH MOBP3aHH CO HE3aKOHCKH
aKTUBHOCTH KaKO TMepere mapH, (UHAHCHpAaWme Tepopu3aM, TpProBuja
co apord u TH. VICTO Taka, KpUITOBAIYTUTE MOXKAaT Ja OWaaT 3aKkaHa W 3a
jaBHHTE (DUHAHCHH BO CMHCIIA Ha MOTTHKHYBam€ Ha JaHO4YHA eBasuja. On
WHBECTUIIMOHEH aCTEKT, KPUITOBATYTHTE C€ PU3MUYCH MHCTPYMEHT YHjaIlTo
BPEIHOCT MMa CHIIHH OCIIWJIAIMKM OJ KaJe INTO Jgoara M Iepleninjara 3a
KPHIITOBATYTUTE KAKO IIMEKYIaTHBEH HHBECTUIIMOHEH HHCTPYMEHT, a HE KaKo
CPEJICTBO 3a pa3MeHa®.

Cemnak, mako ce TpPOHM3BOA Ha HOBOTO BpeME€ M Ha COBpEMEHaTa
TEXHOJIOTH]a, WJejaTa 3a JCIEeHTpalu3alujata Ha IMapuTe TMOCTOM MHOTY
omamHa. Teoperckara TojaJjora 3a KPHUIITOBATYTHTE KaKO BO E€KOHOMCKAaTa
Taka ¥ BO MIpaBHATa HayKa € UCKIIyUYUTEITHO CHiTHA. Taka, BO EKOHOHOMCKAaTa
HayKa TOCTOHW I[BPCT TEOPETCKU TeMeJ 3a KPHUIITOBATYTHTE KOj ce€ Haora BO
ABCTpHCKaTa €KOHOMCKa IIKOJIa KOja CMeTa JeKa JqprkaBara He Tpeba aa ro
¥Ma eIMHCTBEHOTO MPABO OJJHOCHO MOHOIION 32 M3/1aBamke Ha mapute. Criopen
OBaa TeopHja, EKCKIIy3UBUTETOT Ha JIpJKaBaTa BO OBaa 00JIacT JOMPHUHECYBA 32
HEOATOBOPHO OJJHECYBAmE M BJIMjaHH]a Ha JIp’KaBaTa BO eKOHOMCKHOT IIUJIKYC
IITO KMa HEeTaTUBHH e()eKTH Ha EKOHOMCKHUTE TekoBK®. McTO Taka, BO mpaBHaTa
HayKa OIIITECTBEHATa TeOpHja 3a MapuTe JaBa MOTKpera Ha MOXKHOCTa 3a
KOPHUCTECHE Ha KPHUNTOBATYyTHTe Oe3 J03BOJA OJ JApkaBata M BiacTHTe’.
NwmeHo, oBaa Teopuja cMeTa JieKa MapuTe e CeTO OHA MITO OMIITECTBOTO T'O
MIpHU3HABa KaKo TAKBO U JIpJKaBaTa He MOXKE J1a BIIMjae Ha BakBaTa ouryka. OBa
Haj100p0 MOXKEMeE J1a TO 3a0eJIe)KMME BO YCIIOBU Ha BOJHU, COIIMjAJTHU B APYTH
HEMHPHU KOTa [UTapHuTe, XpaHaTra, OCH3MHOT U TH. C€ TIABHUTE CPENICTBA 32
pa3meHa. 3HauM, Ujejara 3a JeHeHTpaIn3alija Ha ApUTe TOCTOM OIaMHa U

* David Yermack, Is Bitcoin a Real Currency? An Economic Appraisal, NBER Working
Papers Series, 2013, nocranHo Ha: http://www.nber.org/papers/w19747.pdf

5 Friedrich A. Hayek, Denationalisation of money, IEA, 1976, pp. 82-84

¢ 3a ommtecTBeHara Teopuja 3a mapure Buan: Charles Proctor, Mann on the legal aspects of
money, Oxford university press, 2012, ctp. 23-25

271



nocTojar OpojHU OOMIH 3a HEJ3UHO PeaTu3nupPabE.

Ho, mTo e TO0a mrTo cera cuTyanujara ja TMpaBH ITOWHAKBA?
HajenmnocTtaBHHOT OATOBOp € pa3BOjOT HA JWUTUTajgHATa TEXHOJIUTH]A,
MHOBaIMjaTa BO JIEJOT Ha IJIaTHUTE cUcTeMHu U mapute. Kako mrto 3Haeme
O]l UICTOpHUjaTa, MapuTe caMu 1o cede ce nHoBanuja. Kora tpammara nmounana
na He GYHKIIMOHUPA Ce MOjaBUIe IPBUTE OOJUIIM Ha Tapu KaKO CPEJCTBO 3a
pa3mena. [Ipeameru neHeTH BO cpeluHara, MoToa CKaloleHUTEe METalu, 1a
KHIDKHUTE TMapH, >KUPAJTHUTE MapH, 3a JCHEC Ja TM UMame eIeKTPOHCKUTE
Mapu co KOM W TpeKy mMoOwiieH TenedoH BpiiuMe Tutakama. Ho, kame e
MpOoOMBOT Ha TEXHOJIOTHjaTa BO KPUITOBATYTUTE IINTO ja TIPaBU JEHEITHATA
CUTyalija TopasiudHa oJ MUHAToTo? OAroBOPOT JIEKU BO (AKTOT MITO
KPUIITOBAJTYyTHTE MOXAT €(UKACHO JIa TO pemrar nmpooiaemMoT o morpedara ox
LIEHTpaJIHAa MHCTUTYIIM]ja WIK IOCPEAHHK MPEKY Koja Ke ce BpIIAT IUlakamara,
a Toa € JprKaBaTa OJHOCHO IieHTpaiHara 6aHka. Co HOBaTa TEXHOJOTHja Ha
KPUINITOBAJYTUTE CE€ pelIaBa CUTyallMjaTa BO KOja CO UCTH CPEACTBA C€ BpIIAT
JIB€ WJIM TOBEKE TPAHCAKIUU OJHOCHO CE€ KOPHCTAT WMCTHU MapH 3a JIBE WU
MOBEKE IJIaKama.

Banupanujara Ha TpaHcakuujara, NpeKy DBHUTKOMHOT Ha mpumep,
Ce BpIIM JCHEHTPAIU3UPAHO MPEKy CHTE YYCCHHUIM. Taa TEeXHOJIMTHja ce
HapekyBa Blockchain w wcrtara TmpeTcTaByBa pEBONyIMja BO IUIaKkamara
3aToa IITO TPaHC(EpOT ce BATUAUpA MPEKy pellaBame Ha AJTOPUTaM IITO
Ce BpIIU JACHEHTPAIU3UPAHO Off cUTe yudecHHIH. Blockchain (uam kaxo
ymre ce HapekyBa distributed ledger technology) mpercraByBa 0e30emHa
0a3a Ha MOJATOLM BO KOja CE€ EBHUICHTHpAAT TPAHCAKIMHTE U HCTaTa €
CIIOoJIeNIeHa TIOMEl'y CUTE YYECHHUIM BO Mpekara. [Ipeky Hea ce 3amuinyBaar
U ce 4yyBaaT cuTe MH(POpPMALWHU 33 TPAHCAKIIMHUTE MPH IITO MOJATOLUTE CE
CHKPUIITUPAHH, a MpeKara HE 3aBUCH OJI HUTY €ICH YYECHHK O0COOCHO Off
IMprUYrHAa TO NOAATOUTE CC CIIOACIICHU HOMny CUTC YYCCHUIH BO PAMKUTC
Ha Mpexxara. Kora cranyBa 300p 32 MO)KHOCTHTE KOU ' OTBOpPa MPOTPecoT Ha
TEXHOJIOTH]jaTa JaBHOCTA € CeKoraill ckentuyHa. [lapanenara koja mrTo ce npasu
32 KOPUCTEHETO Ha KPHUIITOBAIYTUTE € OHAA HA TIOYETOIUTE HAa KOPUCTEHETO
Ha eNleKTpoHcKara noita. [Ipeky HoBara Blockchain TeXHOIOTHja TUPEKHO CE
NpeHeCcyBaaT CPe/ICTBA UCTO KaKO IITO MPEKY eIEKTPOHCKATA MOMITa JUPEKHO
ce mpakaar opaku'.

Jlokoiky ro 3ememMe BUTKOMHOT Kako HpuMep, HEroBHOT cO(TBEp
OZIHOCHO IpaBMJIaTa M MOCTAalKara Mo Koja Toj (pyHKIMOHHpA Ce COIp>KaHH

"Marco Iansiti and Karim R. Lakhani, The Truth about Blockchain, Harvard Business Review,
2017, ctp. 5, nocranuo Ha: https://hbr.org/2017/01/the-truth-about-blockchain
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BO TakaHapeueH Bitcoin Core® copTBep Koj € open source, jJaBHO TOCTAIICH 3a
KOpHUCTEHE U HaArpaa0a. MHuIMjaIHo KperpaH off cTpaHa Ha u3BeceH Satoshi
Nakamoto?, JiuIie 4ujIITo UASHTUTET HE € TIO3HAT 0BOj COMTBED € JTHUIICHIIUPaH
on crpana Ha MIT u e mocrarneH 3a Haarpaada U MomoOpyBama MPEKy T.H.
mpoIierypa 3a Mpeyio3u 3a Mogo00pyBamke Ha OUTKOWHOT. 3a TTOHATAMOIITHHOT
pazBoj Ha butkomHOT ce 3amommkeHu mnporpamepu (developers) koj
UHTEepBepHUpaaT Bo Bitcoin Core xora cmetaar jeka ¢ Toa norpedHo. Ce
MOCTaByBa IMpAIAkETO i OBHE JIUI[A MMaaT TojieMa MOK CO Toa IITO ja
oJlpe/lyBaaT TpacKTopujara Mo Koja ke ce pa3BuBa OMTKOMHOT? OIroBOPOT
e HejaceH. Of eflHa CTpaHa, TUE MOXKAT J]a T MPOMEHAT IpaBUiIaTa 1Mo KOM
(YHKIIMOHMPA OBa KPUNITOBAIYTA U HEJ3UHUTE KaPAKTEPUCTUKH, HO OJT Apyra
cTpaHa Bitcoin core € jaBHO JOCTAlCH U TOKOJKY IPOMEHHUTE HE CE OIICHETH
Kako TO3MTUBHU BUTKOMHOT MOXe ja Ouje MmoHaTamy pa3BHEH OJI CTpaHa
Ha Jpyru JUIa Bo OOJIMK Ha Hekoja apyra Baiayta. OTTyka jaBHOCTa UTpa
HajToJieMa yJiora Kora ce BO Ipallame open source coreepure.

[TojaBata Ha Blockchain Texnonorujara npercraByBa game changer BO
CBETOT Ha MTAPUTE U CUCTEMHUTE 3a IU1akame. Co 0Baa TEXHOJIOTH]ja [IEHTPATHUTE
OaHKH U IPYTUTE MIOCPETHHYKY HHCTUTYIIMU HE CE HEOTIXO/IHH 3a pealin3alija
Ha IJIaKkamara, a Toa OTBOpa OpOjHH Mpaliama BO BPCKA CO €KOHOMCKHTE
epeKTH W TMOCICAHMINTE INTO K& TH TPEAU3BHKAAT KPHUIITOBATYTUTE 3a
HEJIOKYITHUOT €KOHOMCKH W (DUHAHCHUCKHU TIOPEIIOK.

II. EKOHOMCKM aClIeKTH HA KPUNITOBAJIYTHTE

Kora ce 300pyBa 3a KpUITOBAJIyTHTE, O €KOHOMCKHU AacleKT, IBE
Mpaiama ce O]l UCKIyUYUTEeIHa BaXKHOCT. [IpBOTO € moBp3aHo co auiemara
JlaJId KPUNTOBAIYTUTE MOXKE J]a C€ CMEeTaaT 3a Mapu BO €eKOHOMUjaTa, OHOCHO
Ty CIopes cTaHAapAHaTta JeduHUIM]ja 3a mapuTe MOXKeMe J1a TH CMeTame
KaKo KOHKYpEHIIMja Ha TapuTe U3aJeHH O] ICHTPaTHUTE OAHKH 3a]] KOU CTOU
ABTOPUTETOT Ha Jip>kaBaTa. BTopoTo npariame € ToBp3aHO CO TOa KAKBU €(PEKTH
Ou MpeIn3BUKaTI0 MAaCOBHOTO KOPUCTEHE Ha KPUIITOBATYTUTE HA MOHETapHaTa
MOJIUTUKA M BOOMINTO Ha CTAOMIHOCTa Ha UEIOKYNHHOT (UHAHCUCKU
cucuteM. Mejara Ha KpUNTOBATYTUTE € J]a CE€ OJI3eME €KCKIIy3UBUTETOT Ha
Jp>KaBaTa MpeKy co3aBame Ha CPENCTBO 3a IJIakame Koe ke Ouae HaaBOp
O/l TPAJMIIMOHAJIHUTE TUIATHH CHUCUTEMH, K& Ouye moedukacHo M ke Ouje

§ Bitcoin Core, https://bitcoin.org/en/bitcoin-core/
° Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System, available at: https://
bitcoin.org/bitcoin.pdf
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neueHTpanu3upano. Ho, BakBaTa MmocTaBeHOCT Ha KPUITOBAYTUTE, HA HEKO]
HAYMH KaKo KOHKYpEHIMja Ha MapuTe U3laJeHH O] CTpaHa Ha LIEHTpaIHaTa
6aHKa oTBOpa OpOjHHU AUJIEMHU 3a TOa Kako OM (DYHKIMOHMpaJa LEHTpaIHaTa
0aHKa BO yCJIOBH Ha MaCOBHO KOPUCTEHE Ha KPUNTOBAITYTUTE KAKO CPEACTBO
3a 1ulakame. Toa HECOMHEHO OM ce Ofpa3Wwiio Ha MOHEeTapHaTa MOJMTHKA,
HEj3MHaTa TPAaHCMHCH]a TPEKy JeIOBHUTE OaHKHU, a Toa ke uMa e(peKT U Ha
OCTBapyBamETO HA IIEJTUTE KOU Ce MOCTABEHU Ha LIEHTpaIHaTa OaHKa.

Bo oanoc Ha npBOTO mpaiiame, J0KOJIKY ja CIOpeInMe CTaHIapIHaTa
OTHOCHO €KOHOMCKaTa JeuHHIMja Ha TMapuTe Koja TH JeduHHpa
napure npeky (QyHKIMHTE IITO T'M M3BpIIyBaaT, a TOa C€ CPEACTBO 3a
pa3MeHa, MEpHJIO 3a BpPEeIHOCTa U 4YyBap Ha BpPEAHOCTAa K€ BHJIMME JIeKa
KpUIITOBAJyTUTE HE 3a/I0BOJTyBaar JBa o1 Tpu Kpurepuymu. EBe Ha npumep,
aKko ro 3eMeMe BUTKOMHOT Kako HajIIMpPOKO KOPUCTEHAa KPHUMNTOBAIyTa Ke
BHJIMME JIEKa MHOTY € MaJl OpojoT (Mako TPEHIIOT € PACTEUKH ) Ha EKOHOMCKH
orepaTopu mMTO ro mpudakaaT Kako CpeICcTBO 3a Mmiakame. Cemnak, KOJIKy U
Jla € OrpaHHYeHa MOXKHOCTA 3a IJIakamkbe MOXKE Ja KakeMme Jeka butkomHoT
MIpeTCcTaByBa CPEACTBO 3a pazMeHa. Ho, mrTo ce ogHecyBa 10 ocTaHATUTE JBE
(GyHKIIMM Ha MapuTe, CHIIHUTE OCIWIALMK Ha BpeAHOCTa Ha BUTKOMHOT BO
OJTHOC Ha aMEPUKAHCKUOT J0jap WJIK BO OJHOC Ha JIPYTHTE CBETCKU BaTyTH
OHEBO3MOXKYBaaT OCTBapyBam€ Ha OCTAHATUTE JBE (YHKLUMU Ha MapuTe, a
TOA C€ MEpUJIO Ha BPEIHOCTA U uyBap Ha BpeaHocTa. O rpadukoHOT noaory
MOXKE J1a C€ BUJIU Kako ce JBW)Kella BpeJHOCTa Ha BUTKOMHOT of mpBOTO
TpryBame 110 jynu 2018 roguna.

Bo omHOC Ha BTOpOTO mpariame, HakT e 1eKka co MacoBHaTa yrnorpeda
Ha KPUOTOBAIYTHTE KaKO CPEICTBO 3a IJIaKame Ce I'yOM eKCKIYy3HMBHTETOT
Ha JpJKaBaTa BO MOHETAPHHOT CHUCTEM Oe3 pa3iiMka Ha Toa MITO CHOPE.
CJIOBOTO Ha 33aKOHOT € Je()MHUPAHO KAKO 3aKOHCKO CPEJICTBO 3a IUIAaKambe.
Ce ry0Om HajBakHATa ajllaTKa Ha MOHETApHUTE BIIACTH, a TOa € KOHTpOJaTa
Ha TMOHYyJAaTa Ha Mapu CO KOjamTo 0ea M ce HENMPUKOCHOBEHU BIIAJAAPH BO
ekoHOMHjaTta. Mokea Jla cOo3JajaT €KOHOMCKH OyMOBH M KPU3H BO CaMoO
eneH neH. Kaj BUTKOMHOT Ha mpuMep, OCTOM JIMMUTHpPaHa MOHETapHa Maca
o1 21 MHJIMOH KOja 0 JIOCTUTAKETO Ha OBOj M3HOC HEMa Jia Ce 3roJieMyBa.
Toa ke cmpeun eBeHTyaJHa HJHA JeBaJIBallfja MPEKy 3rOJEMYyBameTO Ha
MOHeTapHaTa Maca. JIoKoJIKy mpo(yHKIIMOHUpa BO MIKUPOKa yrorpebda u oue
MacoBHO mpudareHa Kako CPeJCTBO 3a IUIaKamke OBaa KapaKTepUCTHKA Ha
BuTkonHOT ke BieBa JOMOIHUTETHA J0BepOa 3a CTAOMIHOCTA HAa BPEAHOCTA
Ha ucrata. Op MOHeTapHaTa MOJUTHKA Ha IIEHTpajHarta OaHKa, HEj3MHATa
e(UKACHOCT M aJIEKBaTHOCT 3aBUCH U (DYHKIIMOHHPAKETO HA IEIOKYITHHOT
(MHAHCHCKY CHCTEM KOj TH BKITy4yBa Kako (PMHAHCUCKUTE TIOCPETHHUIIN TaKa 1
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N3Bop: https://blockchain.info

(¢unancuckure mazapu. Heukacnocra niv HamaneHara MOK Ha IIEHTpaJIHATa
OaHKa MOXe J1a ja JOBEJIe BO Mpalllame U CTabMIHOCTa Ha GUHAHCUCKHUOT, a CO
TOA ¥ Ha IEJIOKYITHHOT €KOHOMCKH CHCTEM Ha JjpyKaBara.

3roneMeHara ynorpeda Ha KPUNTOBATYTHTE IO MPUBJIEYE BHUMAHUETO
Ha 1ieHTpanauTe 6anku u perynaropure. EIIb n amepukanckuor ®E]] cmeraar
JIeKa Off aCTeKT Ha (PMHAHCUCKATa CTA0OMIIHOCT KPUIITOBATYTHTE CE CEYIITE BO
MHOTY paHa ()a3a Ha HUBHUOT pa3B0oj U HE MOYKAT J1a ja HapyIIaT (huHacucKaTa
crabumHocT. Tpeba ma MOCTOM Cepro3Ha 3akaHa oj xunepuHdranuja 3a
MOIIMPOKATa jaBHOCT MAaCOBHO Jla CE€ CBPTU KOH KpPUNTOBAIYTHTE KakKo
CPEACTBO 32 IUIaKkamke Koe Ke y)KUBa MorojeMa 10Bepoa oJ] TpaIuIMOHAIHUTE
napy U3/1aJIeHN OJ] LIEHTPaJHUTE OaHKU Ha JP)KABHUTE.

CenaK, KPpHUIITOBAJTYTUTC OTBOpAar 6p0_]HI/I [IpaBHU JUJICMHU KaKO II0
OAHOC Ha HUBHHUOT TPETMaH BO IMIPABHUTC OAHOCH BO KOH CC ACJ TdKa U II0
OJHOC Ha C(I)CKTI/ITG KO KPUIITOBAJIYTUTC I'M UMaar BO ACJIOT HA MEPCHETO
Ha Mapu, OAaHOYYBALECTO U JAHOYHOTO 3aTaijaH>e, q)HHaHCI/IpaH;eTO Ha
TCPOPU3MOT U CJI.

III. IlpaBHM acCEKTH HA KPUNITOBAJYTHUTE

Kako mTo Moxe J1a ce oueKyBa, peaklidjaTa Ha BJIacTUTE MO OJAHOC Ha
KpunroBanytute u Blockchain Texnonorujara e koHdy3Ha. O eaHa cTpaHa,
3HaaT Jieka He MOXaT Ja ro cIpedar MpolecoT Ha JeLeHTpalu3aluja Ha
napute. HeBo3moxkHo e toa! Ho, on apyra crpana, cakaar Ja ja 3aapkar
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KOHTpOJIaTa Ha CUCTEMUTE Ha IJIaKame M J1a OCTaHAT BPXOBHM IOCIOJapy Ha
MOHETapHaTa Maca OJJHOCHO Ha MOHy/ara Ha napu. Bo mpaBHUTE JTaBUPUHTH
ce TOjaBaByBaal M MPAKTUYHM IMpallamba BO CEKOjAHEBHATa TProBHja CO
KPHUITOBAYTH KAKO IITO € MPaIIamkbeTo Ha OlaHouyBameTo. Kora cranysa 300p
3a peryJanujara, oJ elHa CTpaHa Ap>KaBaTa IPeKy peryJaTOpHUTE HHCTUTYLIUU
BO JIEJIOT HA MOHETAPHUOT U (PMHAHCUCKH CUCTEM CaKa Ja BOCIIOCTaBH peJl BO
KPUNTOBATYTUTE KOE MaK OJ1 Ipyra CTpaHa € OLEHETO Kako HermoTpeOeH ToBap
U MOTIpeyuyBambe Ha MHOBAllMjaTa BOJIEHA O/l OHUE €HTY31jacTH KOU padoTaT Ha
CO3/1aBarb-€ Ha KPUIITOBATYTUTE U OHUE KO CaKaaT UCTUTE Jla I'M KopucTar. Bo
KpajHa JIMHUja, KPUIITOBAJTYTUTE CE TEMeNaT Ha UiejaTa 3a JIelleHTpain3aluja
Ha apuTe U MIaK\kaTa ITo 3Hauu 3a00MKOTyBakh-e Ha IpyKaBaTa v MOCTOjHUOT
CHCTEM Ha IUIaKame.

Ho, makponpyaeHTHUTE CynepBU30PH M KOHTPOJIOPUTE HA CUCTEMUTE
Ha [JIaKame ceyluTe He OOpHyBaaT MPerojeMo BHUMaHNE Ha KPUTITOBATY TUTE.
Awmepukanckuor ®EJl, EIIb u apyrure MHCTUTYIIMH BO pa3BHUEHUTE 3E€MjH
cMeTaar JeKa KPUOTOBAJIYTUTE M Ma3apoT Ha KPUITOBAIYTH € CEyIITE BO
3a4eTOK M HeMa CEPHO3HHM HMMIUTMKAUUU 3a (YHKIMOHHUPAHETO KaKo Ha
JIOKaJHHUTE TakKa ¥ Ha TII00aTHrOT pruHaHcucku cutem . TTocTojar cenekTuBHU
o0uM 3a ypeayBame Ha Mpallama KOU Ce MOBP3aHU CO KPUMNTOBATYTUTE KaKO
LITO C€ HUBHOTO U3/IaBame, Ma3apure OJHOCHO Oep3UTe Ha KOU ce KyIyBaat/
MpoAaBaaT KPUNTOBAJIYTH U TH. AHaiu3a Ha IpaBHATA paMKa BO 3€MjUTE
KO IIITO 3all0YHAJIe CO OfIpe/IeHa perynalrja Ha KPUNTOBATYTUTE MOKaKyBa
HEIMOCTOjaHOCT Ha PETYIaTOPUTE U OP30 MEHYBaHE Ha O3UIIMUTE U IPUCTATIOT
KOH KPHIITOBAJIyTUTE!'!.

Taka, 3emjute wieHku Ha EBpo3oHaTa HeMaar ycOIaceH HpHUCTAal BO
YTBpPAYBAamETO HA MIPABHUOT CTATyyC Ha KpUnToBatyTUTe. Kako n mro Moxe
Jla ce OYeKyBa, peryiandjata Tpeba ga e wHUIMpaHa on crpana Ha EI[b
Kako MHCTUTYIMja HaJUIeXKHa 32 3aeJHHYKATa MOHETapHa MOJUTHUKA U KOja
€ U EKCKIy3UBEH CYNEpBU30p BO pamkuTe Ha EBpo3onara. Bo HekonkyTe
obumn nma ru gepunupa kpuntoBamyture EIIB ja menyBame cBojata
no3unuja. Bo mpBara geduHuIMja KpUNTOBaIyTUTE Oea NeUHUPAHH KaKo
,,BUJI HA HEPETYIHPaHU IUTUTAIHU TapH, KOU CE€ €MUTYBaHU M HAjYeCTO
KOHTPOJIMPAHU O] CTpaHa Ha MporpaMepy U Kou ce mpudaTeHn U KOPUCTEHU

10 Eric Lam, What the World’s Central Banks are Saying About Bitcoin, Bloomberg, 4 ampu
2018, nocranuo Ha: https://www.bloomberg.com/news/articles/2017-12-15/what-the-world-
s-central-banks-are-saying-about-cryptocurrencies

11 3a pas3auYHUTE MO3MIMK HA PETYIATOPUTE BO pasiudHu 3eMju Buan: Jovan ZAFIROSKI,
Bitcoin — a New Challenge for the Complicated European Monetary Structure, in South
Eastern Europe and the European Union — Legal Perspectives, SEE Series of Papers Volume
3, Verlag Alma Mater, Saarbrucken, 2017, ctp. 145-158
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o071 cTpaHa Ha crieruduyHa BUpTyenHa 3aeanuna‘“'?. Cenak, oBaa 1e(hUHUIM]A
€ IpOMEHeTa MpH HITO € U30pHIIaH 300pOT ,,Tapu‘‘ O MPUYMHA IITO HUBOTO
Ha ynoTpeba Ha KPHUNTOBAIYTUTE HE J03BOJIyBa Ja T'M Hapeueme Napu
Kako U 300poT ,,HEeperyaupaHu’ o MpUYMHA IITO BO HEKOM 3aKOHO/IABCTBA
3all0yHa TPOLIECOT Ha HHUBHA perynanuja. Taka, HoBata JepHUHHUIUja
Ha ELIb ru neduHMpa KpUOTOBAIYyTHTE Kako ,,JUTUTAIHO IpETCTaBEeHa
BPEIHOCT KOJallITO He € M3/1aJIeHa OJ] CTpaHa Ha LIeHTpajHa 0aHKa, KpeAuTHA
WHCTUTYLIMja, UHCTUTYLIH]jA 32 €JIEKTPOHCKH Mapu U CJl. KOja BO OpPEAECHHU
CHUTyaIlMM MOXKe Ja Oujie KOpUCTeHa Kako anTepHartuBa 3a mapute . JIpyru
3eMjU UMaaT KOMILJIETHO pa3yindeH npucramn. Kuna, Ha npumep, BO CENTeMBpPHU
2017 ja 3abpanu ynorpebaTa Ha KpunToBaldyTHTe. BakBata cBoja o/uIyKa
ja moTkpenu co (akToT IUTO ynmoTpedara Ha KPUIITOBATYTHUTE HOCH OpOjHU
PHU3UIIM KaKO O] aCHEKT Ha KOPUCHUIUTE TaKa M O aCTEeKT Ha CTaOMITHOCTA Ha
MOHETapHHOT U puHAHCHCKU cucTteM'®. Of Apyra cTpaHa Mak, Kako HajMOKHA
(mHaHCHCKA CWJIa BO CBETOT KOja CTOM 3a] JOMHHAHTHAaTa CBETCKA BalyTa
nonapot, CA/l ceymire HeMa jacHa MO3MIM]ja IO OJHOC HA KPUITOBAIYTHUTE.
ITo3unumjara Ha Pycuja e ucro Taka HejacHa. Of eiHa CTpaHa, IOCTOjaT HajaBU
3a co3laBame Ha IulaTgopma 3a TPryBame CO KPUIITOBATYTH Ha Oep3aTta BO
MockBa, HO Of] ipyra CTpaHa, LieHTpaiHaTa O0aHka Ha Pycuja anapmupaiie 3a
TOJIEMHTE PU3HUIM ITO YIOTpebaTa Ha KPUIITOBAITYTUTE TH Hocat"”. CinyHa e
U cocroj0ara BO Ap)KaBUTE OJ1 IIGHTpalHa U ucToyHa EBpomna’.

VYnorpebara Ha KPpUNTOBATYTUTE KAKO CPEACTBO 3a IUIaKame co3aBa
MOKHOCT 32 LI€JJOCHAa aHOHUMHOCT Ha CyOJeKTHTE KOM CE€ YUYECHHUIM BO
TProBcKuTe ogHOCH. Toa on eaHa cTpaHa € OeHepUT 3a caMHUTe YUYECHHIIU,
HO O]l ipyra CTpaHa OTBOpPa MOXHOCT 3a 3JI0yNOTPeOu KOU Ce HE03BOJIUBU
U Ka3HMBM CIOpe]l 3akOHOT. Taka, BJIacTUTE ja HAaco4dyBaaT €Heprujara BO
Cy30MBambeTO Ha MO)KHOCTUTE MPEKY KPUIITOBAYTUTE J]a C€ BPILAT IUIaKamba
O]l HE/I03BOJIMBH aKTUBHOCTH KakKo LITO C€ TProBHjaTa CO JPOra, MepemeTo
napu u pUHAHCHUPaAmETO Ha Tepopu3aM. AHOHUMHOCTA Ha TPAHCAKLUUTE TH

12 ECB, Report on virtual currency schemes, 2012, ctp. 13, nocranuo Ha: https://www.ecb.
europa.eu/pub/pdf/other/virtualcurrencyschemes201210en.pdf.

13 ECB, Virtual currency schemes — a further analysis, 2015, ctp. 25, nocranto Ha: http://
www.ecb.europa.eu/pub/pdf/other/virtualcurrencyschemesen.pdf,.

!4 The People’s Bank of China, Public Notice of the PBC, CAC, MIIT, SAIC, CBRC, CSRC
and CIRC on Preventing Risks of Fundraising through Coin Offering, September 2017,
nocranHo Ha: http://www.pbc.gov.cn/english/130721/3377816/index.html

15 Central Bank of the Russian Federation, Statement, 4 September 2017, mocranHo Ha:
https://www.cbr.ru/press/pr/?file=04092017 183512if2017-09-04T18 31 05.htm

16 Stephen O’Neal, From Russia to Macedonia: How Cryptocurrencies are Regulated in
Eastern Europe, Cointelegraph, jyau 2018, mocramuo Ha: https://cointelegraph.com/news/
from-russia-to-macedonia-how-cryptocurrencies-are-regulated-in-eastern-europe
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HarpaBu KPHUITOBATYTUTE M3BOHPEHIHO aTPAKTUBHU KOra CTaHyBa 300p 3a
TUIakamke Ha CTOKU M YCIYTH KaKo HITO ce onojHuTe aporu. Hajao6ap npumep
3a Toa e Silk road wuHTEepHET cTpaHMIIaTa Ha Koja ce BpILelIe Mmpojaaxoa
Ha pa3HU HE03BOJMBH MPOU3BOIU U yciuyrd. OBa € caMo eieH MpUMEp CO
kojito Biractute Bo CAJl ycnemHo ce cripaBHja, HO IOCTOjaT OPOjJHU JPYTH
KOM BO MOMEHTOT OIlepHupaar BO TaKaHape4eHUOT dark web, a mpuTOa Kako
CPEZACTBO 3a IUIaKamke Ce KOPUCTAT KpunroBanytute. [lepemero mapu e ucto
TaKa OJIECHETO co KpunroBaayTuTe. Co Toa MITO 32 HUB HE MOCTOjaT TPaHULU
U ce HaaBop o1 10(aToT HAa MHCTUTYLIMUTE KOU BPIIAT HAA30p HA IJIATHUOT
MIPOMET, @ BO OJPEJCHHU CUTyallMd CIPOBENyBaaT M KalUTAJIHU KOHTPOJIH,
KPUNTOBAJIYTUTE C€ KOPUCHA ajlaTKa 32 OBHE KPUMHUHAIHU aKTMBHOCTH. Bo
OZIpE/IEHH 3€MjH KaKo LITO € ciydaj u co EY, Ha/uiekHOCTa HA HHCTUTYLIUUTE
3aJJ0JDKEHH 3a Cy30MBambe Ha MEPEHETO Mapy Ce MPOLIMPHU U HA TUTUTATHUTE
napu OmHOCHO KpumrtoBanytute'’. McTo Taka, KpHITOBAIyTUTE OTBOpaaT
HHU3a Tpallamka BO JIEJI0T Ha OIaHOYYBAmkETO M OopOaTa MPOTUB JTaHOYHOTO
3atajyBame. [Ipamamero Koe ce MoCTaByBa € KakoB Ja € HUBHHOT TPETMaH
Kora CTaHyBa 300p 3a J0OMBKaTa IITO C€ OCTBapyBa MPEKY KPUITOBAITYTHUTE.
CynoBute Beke 110j/10a BO cCUTyalja J1a Tpeba J1a ofIydyBaar Mo npeaMeTH
071 OBaa MaTepHja Kako LITO € CIy4ajoT KOJIITO 3aBpIIH co npecyna Ha CynoT
Ha mpasaara Ha EBporckara yHHja MmoBp3aHa cO MpaBuiiaTa 3a JaHOKOT Ha
noaaneHa BpeaHocT. Taka, Bo cBojaranpecyna EBponckuor cya Bo JIykcemOypr
ro fepuHupaie BUTKOMHOT Kako BUPTYeIHA BalyTa U ¥’ IO MPU3HA CTAaTyCOT
Ha CPEe/CTBO 3a pa3meHa'®.

Cenak, o1 aHamM3aTa Ha TPETMAHOT HA KPUMNTOBATYTUTE BO Pa3INYHU
3aKOHOJABCTBA MOXKE Jla C€ 3aKJIy4H JieKa OTCYCTBYBa 3a€IHUYKHU MPUCTAN U
OJI'OBOP KOH IpalliamkaTa Kou MPOU3JIeryBaar co IojaBara Ha KpUITOBATIYTUTE.
Haxo e jacHo neka Tpeda 1a mocTou 1i100ajieH oJroBop, pej ce’ 01 Pa3BUCHHUTE
3eMjH, CeMak MOCTOM Pa3IHuYeH TPEeTMaH BO pa3iuuHu jypucaukimu'’. Of
MpaBeH acnekT paboTUTe Ke cTaHaT MHOTY TOjaCHM TMPH KPajoT Ha oOBaa
roAnHa, OMHOCHO Mo cpendara Ha 20 Bo byeHoc Aupec xora ce odeKyBa
Hajpa3BUEHUTE 3€MjU Ja U3JIe3aT CO 3aeIHUYKHU CTaB MO OJIHOC Ha TPETMAHOT

17 Council of the EU, Money laundering and terrorist financing: Presidency and Parliament
reach agreement, PRESS RELEASE 794/17 20/12/2017, nocramnuo Ha: http://www.consilium.
europa.eu/en/press/press-releases/2017/12/20/money-laundering-and-terrorist-financing-
presidency-and-parliament-reach-agreement/pdf

8 CJEU, case C-264/14, Request for a preliminary ruling under Article 267 TFEU,
from the Hégsta forvaltningsdomstolen (Supreme Administrative Court, Sweden),
ECLI:EU:C:2015:718, para. 10-58.

19 Bumn: Alex Roever, Phoebe A. White, The Regulation of Cryptocurrencies, in Decrypting
Cryptocurrencies: Technology, Applications and Challenges, J.P. Morgan Perspectives,
February 2018, ctp. 33
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Ha kpunroBasyTute. Ho, mTo M 12 oamyyar ke octane (pakToT JeKa MOCTOU
peleHe 3a NpeMoCTyBame Ha MoTrpedara o MOCPEIHHK T.e. JIp’KaBaTra BO
TUTAaTHUOT CUCTEM M JIeKa JeLeHTpaIn3aljaTa Ha mapure ke Oujie HernoBpareH
nporec. Kako mTo ce Besu, MOXKaT J1a TM CKUHAT MPBUTE L[BEKUba... Bitcoin,
Ethereum, Ripple, Bitcoin Cash, Litecoin...u TH. HO He ke MOXKaT Jia ja CipedaT
MposeTTa Koja poara co Blockchain TexHonorujara.

3akiay4ox

TexXHOIIOMKHNOT MPOrpec BO JWTUTAIHATA TEXHOJOTHja U CO(TBEPOT
OBO3MOXH]ja CO3/IaBak¢ Ha KPHIITOBAJTYTH KOHM IPETCTAaBYBaaT WHOBAIWja
BO JIEIOT Ha TapUTe W IUlaKamara. BTeMeneHn Ha crapara waeja 3a
JICTICHTpaln3alfja Ha T[apuTe W 3a00MKOJTyBamke Ha Jp)KaBaTa Kako
€IMHCTBEH Cy0jeKT KOj eMHUTYyBa Mapy KO C€ 3aKOHCKO CPEJICTBO 3a IIaKame
BO €KOHOMM]jaTa, KPUITOBAIYTUTE MPETCTAaByBaaT CBOEBUIHA ,,pEBOTYLHja
BO CBETOT HA MapHTe ¥ MOHETAPHUOT TOPEIOK, a KOja € OBO3MOXKEHA TIPEKy
HoBata Blockchain TexHomnoruja.

Kako u mpu cekoj TEXHONOIIKM MpoOMB BO oapeacHa cdepa Ha
OIIITECTBEHUOT JKUBOT, CTAPUTE IMpaBHiIa MO KOU (PYHKIMOHUPA CUCTEMOT
HE Ce CIPEMHHM Jla OJroBOpaT Ha HOBOHACTAHATHTE YCIIOBH. Taka € M cO
KpUNTOBaTyTUTE. Mako OIIEHEeTH 071 CTpaHa Ha PEryJaTopuTe U LEHTPATHUTE
0aHKM Kako MHHIMjaJdHa (haza Koja He MOXKE J1a ja 3arpo3u CTa0MIIHOCTa Ha
(DMHAHCHUCKUOT CUCUTEM, KPHUNTOBAIYTUTE OTBOPAAT CEPHO3HU JHCKYCHH
KaKo 32 EKOHOMCKHTE TaKa U 3a IPABHUTE aCMIEKTH Ha HUBHATA yIOTpeda Kako
CPEZCTBO 3a IUIaKamke U alNTepHaTHBa HA TPAJUIIMOHAIHUTE TapH.

Camoto I[e(bI/IHI/IpaH;e Ha IMTOUMOT Ha KPpUHUIITOBAJIIYTH € TCIIKA 3a/lada.
Pazauunan JAprKaByU UMAAT Pa3JIMYCH IMPHUCTAIl KOH KPUIITOBAJIYTHUTC KOj oo
o 3a6paHa 34 HHUBHO KOPHUCTCHC O MHEJIOCHO IIPCHyHTarkbEe Ha I1a3apoT
H OTCYCTBO Ha OMJI0 KakBa peryjaruBa. Pabotute ce ymTe IOCJIOKCHU Ha
CBPOIICKO TJIO KaJIC MOHCTApHAaTa ITOJIMTHKA U CynepBI/ISI/IjaTa BO PAaMKHTC Ha
EBpOBOHaTa € BO palCTC Ha CylIpaHallMOHAJIHA LICHTPAJIHA OaHKa.

On eKOHOMKHM acIieKT, JIBE Ipalllalba Ce O]l UCKIYyYHUTEIHA Ba)KHOCT.
[IpBoTO € MOBpP3aHO CO MOXKHOCTA 3a TPETMaH Ha KPUITOBATYTUTE KaKO
CPEICTBO 3a [JIaKamke BO EKOHOMU]aTa, a BTOPOTO € MOBP3aHO CO MOCIEAULIUTE
KoM OM HacTaHajie 3a MOHETapHara MOJUTHKA M (QYKIHMOHUPAHETO Ha
(MHAHCHCKUOT CHCTEM IPH MAaCOBHA yNOTpeda Ha KPUIITOBATYTHTE.

HpaBHI/ITe ACIICKTHU Ha KPUIITOBAJTYTUTC CC ITIOBP3aHU CO IIPABHATA paMKa
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Ha M3/1aBabeTO U KOPUCTEHETO Ha KPUIITOBATYTUTE KOE € CEeYyILTE BO paHa (a3a
U € peryJrpaHo BO paMKHUTE Ha HAlIMOHATHUTE IpKaBu. Flako KpUITOBaIyTUTE
ce miobajieH (EeHOMEH, CeylTe He IOCTOM 3aeJHUYKM U KOOPAUHHPaH
OZITOBOP Ha MeryHapOJHO HMBO IITO OM OWJI AaneKy rnoepuKaceH HauuH 3a
HUBHO ypeayBame. VCTo Taka, KpUNTOBAJIYTUTE OTBOpaar OpOjHU NpaBHU
Ipaliama BO JIEJNOT Ha CIPEUyBakETO Ha MPEHETO NMapH, GUHAHCUPABETO Ha
TEpOTHU3MOT, OZJAHOYYBamkETO, 00pOaTa MPOTUB TaHOYHATA €Ba3Hja U CII.
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THE LEGAL AND ECONOMIC ASPECTS OF THE
CRYPTOCURRENCIES

Abstract: The introduction of new technologies in payments has
reopened the debate on the notion of money and its definition. The decrease
of the use of cash as a means of payment has changed the concept of money.
The emergence of cryptocurrencies has opened new chapters in the monetary
law. As a means of payment, cryptocurrencies are neither a product of any
state nor a central bank. On the one hand, it represents a vast opportunity
as for the market as well as for innovation in the process of development
of alternative means of payment. On the other hand, there are the threats
for the monetary system in which the state, the central bank, plays a crucial
role. Cryptocurrencies are also a challenge for the monetary authorities that
through their monetary policy are working on the achievement of the price
stability and maintenance of a sound financial system. Cryptocurrencies have
numerous advantages over traditional money, such as anonymity, the speed
and low transaction costs. However, numerous risks are associated with the
absence of a regulator or institution that has authority over transactions.
Also, the anonymity of the transactions opens a vast possibility for use of the
cryptocurrencies as a means of payment for exchange of goods and services that
are part of illegal activities. According to many authors, cryptocurrencies as a
decentralized instrument for payment are the direction in which the payment
system will be developed in future. As it is the case with any “revolution,” the
legal framework of the previous system is not ready to respond to the needs
of the new age. This paper is a modest attempt to analyze legal and economic
issues related to the use of cryptocurrencies.

Key words: crypto valutes, bitcoin, economy
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PEIHNABAIBE EHEPTETCKUX IT CIIOPOBA ME/IUJAII1JOM

UDK: 005.574:[004.4:620.9
Review paper

Penyonuxa Cpbuja eadxcu y pecuony 3a eenuxoe uzeosnuxa IT pewerva.
Ocpoman 6poj npoepamepa nanazu ce y IT unoycmpuju xoja je u3603HO
opjenmucana. Moodenu capaore ce y2enagHom npeno3najy y OKeupy Kiacuinoe
outsource-unea, mehymum nocmoju u Geiuxku Opoj OUPEKmHO Y2080PEHUX
nocnoea, unu passujenux concmeeHux npoussooa. llpaxca nokasyje oa ue
nocmoju asopuzayuje 6un0 Kojee 00 Mooena y CMUCIY HACMAaHKA/peuasarsd
1T cnoposa koju 3a npedmem umajy uspaoy peuierba 3a eHepeemcKy UHOYCmpujy.
Unax, cneyuguunocm enmepecemcke mamepuje ykasyje 0a cam NOCMynax
oyeHe MeoujaburHoCmu, Kao u mox meoujayuje u3UcKyjy noceone eeuwimune,
nocedona 3Harba meoujamopa anu nocedaw NPUCMyn Cnopy u y2080pPHUM
cmpaunama. Y paody ce oajy npenopyke Koje ou ce mozie KOpucmumu paou
Oporce2 NoCmMu3ara CnOpazyma 3a C8axku 00 0amux mMooend.

YBoxa

HoBu npagai TeXHOJIOUIKOT pa3Boja, KOHKpeTHO IT cekropa, moKpeHyo
jeé JaBUHY HOBHX JpPYWIITBEHUX U TpodecuoHamHux oaHoca. OCHOBHHU
MOJIeJ TOCIIOBaba y U3paau IMpojeKara: 3aXxTeB/NpojeKar/n3paia/KoHTpoIa,
3axBasbyjyhu MoryhHocTHMa koje mpy’kajy MHTEPHET TEXHOJIOTHje, 3HATHO
je yHampeheH, unn Moxe ce pehu ycnoxmeHn. Ha TpxkuiTy ce mpenosHajy
koMnaHuje koje Hyze [T pemiera, anu Koje Hy’KHO He MOpajy UMaTH COIICTBEHE
kananurete. Mako ce jaBibajy Kao yroBapauu mnociosa, [T kamamurere
3aKyIUbYjy Yak M XusbaJlaMa KHJIoMeTapa J1ajeKo O/l MecTa y KojeM 00aBibajy
nocnoBame. OBy mojaBy mpakca HasuBa [T outsource-uHrom (Hajnaswe:

* IT KOHCYATaHT, MEIH]jaTop.
** Tmobamnn menayep HabaBke ‘’Reckitt Benckiser” New York
*4% A IBOKAT, MEIHjaTop
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outsource-uHr). IT outsource-uHr je neo ImuMper mnojMa: outsource-UHL. Y
TEOPH]jH, OutsourcingoM ce cMaTpa yropapame ocja ca IpyruM nojan3Bohauem
3a ozapeheHo Bpeme, 3a opeheny neny u onpehenu HuBo pana/yciyre.! Huje
PETKOCT J1a Ha jJeTHOM ITPOjeKTy paJiv BUIIIE U3BOhaya I7e je jeqaH KpOBHU KOjU
MOBE3Yje pa3He JeJI0Be KOjH Cy YPaIUiIu APYTH U HCIIOPYUYje TOTOB TPOU3BO
yroBapady KojH Jajbe UCIOPYUyje Hapy4HOILy.

VY Tuiaj HOBUX TPEH0Ba U3BPIIHNO j€ TPOMEHY U Ha Hau3IIe/1 KIIACHYHOM
MoJlelny Hapyuwiaan-u3Bohau. VYkonuko gohe 10 AMPEKTHOr YyroBapama
MOCJIOBA, BPJIO YECTO C€ Y MOCIOBHOM OJHOCY T0jaBJbYyjy Hapy4WJIaIl/JIUIIe
Koje AeduHHUIIIe 3aXTEB MIpeMa BOJbM Hapy4uoIa/u3polau(koju je mo nmpaBuiry
Y MPOjeKTaHT)/KoHTpoJop. Kitacuunu Mojienn umMa peTHOCTH ¥ MaHe Y OJTHOCY
Ha Mojieln outsource-uHra. OCHOBHA NMPEIHOCT JECTE Y CHIXKABaY TPOIIKOBA
jep ce cmamyje Opoj akTepa y TOCJIOBHOM OfHOCY. Takohe, Hekaaa je Omvku
OJTHOC M3BOhaua v HapyuduoIla moxesbaH, Mel)yTUM, OH HY>KHO HE JJOBOAU /10
0oJspHx pesyaTara. Jluie koje Koje opraHusyje mocao je 4ecTo HyKHO Ja Ou
CBOJUM HCKYCTBOM IOMOIJIO y Peau3allijH MPOjeKTa U TO HE caMO Y TOTIEAY
poka, Beh u y moreny kBanurera. CTora ce mpakcH 1MojaBHoO U3BEICHH 00K
MOCJIOBamka, KOJU MPETIOCTaB/ba JUPEKTHO yroBapame u3mely Hapyuuorna u
n3Bohaua anu ce y OHOCY T0jaBJbyje HY)KHO U Tpehe muiie koje KoMyHHUIupa
umm Moke ce pehu ’mpeBoau’ 3axTeBe Hapyuuolia u3Bohauy u oOpaTHO,
“’aprymente u3Bohaua’ Hapyuwoiy. [IpeBoheme” He Tpeba memaru ca
JUIEM KOje C€ MOXKE aHTa)kOBaTH 3a M3paJy MNpojeKTHor 3aaarka. Mako cy
oBe nBe (QyHKIHMje Onucke, OUTHO ce pa3nukyjy. [IpojekTHH 3amarak mMopa
na u3pahyje mHKemep, 10K TpeBoa’” OOMYHO pajau JHIE KOje TO HHUje, aJH
Koje je moBosbHO ynyheno y IT ocHoBe kako Ou MOTJIO /1a pa3yMe apryMeHTe
m3Bohaua. C gpyre crpaHe, TO JHIle Mopa jaa Oyme crocoOHO Aa OMITUYHO
paszyme ToCJIOBamke HApy4YHOoIla Kako Ou OWIJIO y MPUIIUITK Ja  TIpeBOa’ BPIITH
OHako kako he outu curypHo aa he gohu 10 u3pajae npou3Boaa KOju ynpaBo
xenu Hapyuuian. Kinacuyan monen, 6110 y CBOM OCHOBHOM, MJTU U3BEACHOM
00JIMKY HOCH PU3HK J1a Ce J0 KEJHEHOT pellieha Jol)e HAKOH BEJIMKOT yTPOIIKa
BpeMeHa U HOBIIA, CTOra c€ MHOTM MHBECTUTOPHU OAIyUyjy 3a Tpehu moxen:
KyIOBHHY TOTOBUX pEIlIeHa.

Kynosuna rotoBux IT pemiema je yBek moryhnoct. OCHOBHa MaHa jecte
IITO TOTOBA pelleha HHUCY IMPaBJbeHA MCKJBYUYHMBO 3a MOTpede Hapyduola.
Tauno je qa Mory n1a ce u3Bpiie oapeheHa nopeniaBama, ajay Cy OHa YIIIaBHOM
JUMHUTHpaHa. Bpio je BaXXHO Ja Hapydwjal Ipe 3ak/byderma yroBopa Oyre
CBECTaH y K0joj Mepu he TMMUTUPAHOCT MOTYNHOCTH TO/IeNIaBamba yTHIIATH

'Bunern: Ilan Oshri, Julia Kotlarsky, Leslie P.Willcocks, The Handbook of Global Outsourcing
and Offshoring, 3rd edition, 2015, ISBN 978-1-137-43742-6, ctp.8
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Ha HEroBO IOCIIOBAKE, J€p YNPaBO HEUCIYHCHE OYEKHBaMba, JOBOIH 0
CIIOpOBa KOjU C€ M0jaBJbYjy Y HOCTYIIKY ME/IMjalHje, HAPOUUTO Y EHEPTEeTCKOM
CEKTOpY.

IT ciopoBu €HEPreTcKOr ceKTopa HOce CHEeNU(UIHOCTH Y OJHOCY Ha
yobuuajene IT cropoBe koju ce 1mojaBibyjy y MocTynky menujanuje. Mcre
crienupuUIHOCTH ce MOTY Hahu 1 KoJ IPyTUX BPCTa CIIOPOBA KOJU CY MIOBE3aHU
ca CTPAaTeIIKUM IMJbEBUMA U JTUPEKTHOM PETyJIaTHBOM AP)KaBe, Kao IITO Cy
Ha MpUMep 00JacTH 3ApaBCcTBa, 6€30€IHOCTH U O10paHe, U CI1.2

Jlakie, TOkOM peanu3aidje MPOjeKTa Mopa €€ BOJUTH padyHa O
peryiaTuBM Koja BPJIO YECTO HUje mpernu3Ha u jacHa. CIOpOBH ce jaBibajy
y morneny (QyHKIHOHUCama u3pahjeHor codTBepa a KOjU Cy ITUPEKTHO
MIPOUCTEKIIN U3 PA3IUYUTOT TyMadyema Hapyduona u m3Bohaua ompehenor
ylaHa WM 4iaHoBa perynatuBe. Hamabe, mmajyhw y By Ja 3aXTeBH
Hapy4Yrolla 3aBUCE U OJf MPOMEHA MPABHOI OKBHUPA, HUCY PETKU CIIOPOBU Y
BE3U 00payyHa TPOILIKOBA HACTAIMX YCJIE IIPOMEHE 3aXTeBa MPOY3POKOBAHUX
MIPOMEHOM TPaBHOT OKBUpA. M Ha MOCIETKY, BPJIO CY YECTH CIIOPOBH y BE3U
HaurHa MPUKYTUbakha U 00pajie mojaraka KOpUCHUKa (KJIMjeHara) Hapy4quora.

VY oBoM pagy aytopu he nmokymaru na o6jacHe Hjeje BOANUIbE KOJUM ce
BOJIC YYECHHIIM Y MOCTYIIKY MEAMjalije Ha KOjU HAauuH JKeJe a JOTPUHECY
Ia ce cTpaHe, y3 momoh MeaujaTopa, INTO Mpe OBEAY IO 3ajeJHHYKH
MIPUXBATJEUBOT pPelIeHa.

Outsource-uHr

VY Mopeny outsource-MHTa, 3a peaqu3alyjy nocia KJbYYHH Cy OJHOCH
Hapy4mian-u3sohad, u u3sohau-nogussohaun. Bpio gecro, Hapyunian HUje
YIO3HAT Ca YHLCHUIIOM JIa je u3Bohau aHTa)KoBao MoAmu3Bohaua, a mTo Moke
MIPEICTABIbATH OIYYHY YHMI-EHHILY, HAPOUYUTO MMajyhu y BUAY TOCIOBHY
uaejy koja Tpeba aa ce mpona Ha oapeherom Tpxkumrty. KoHTpony 1mypema
nHpOpMaIFja je MHOTO JIAKIIIe BPIIUTH MPEMa jeJHOM U3Bohauy Hero mpema
Opojy n, HAPOYUTO aKO, KA0 HAPYUIWIAll, HUICTE HH WHPOPMHUCAHU J]a BALTUM
MTOCIIOBHUM TUIAHOBHMA PACIIONAXy U JIMIA y KOja HeMare MOBepemba.

HpCTHOCTaBKa 00aBEe3HOCTH HEKOI' aKTa WM YHHA je TaKOI')C BpJIO
YCCT pasJior HEpa3yMCBamba I/I3Meby yroBapaya. CHOpOBI/I MNPOUCTCKIIN U3

2 O moJIoXKajy CHepreTCKe MarepHje y APKaBHHUM CHCTEMHMA y TIOTIENY FheHE BaXKHOCTH W
noBezaHoct Bujetu y: XKapko dumurpujesuh, Four Pillars of Security of Supply in the
Energy Market, 3agyx0Onuna Auapejesuh, 2016, ISBN: 978-86-525-0261-5

285



HENpUMEHe cropasyma o moBepsbuBocTH (non-disclosure agreement), cy
takohe Bpio vectu. Jlok je cnopasyMm O TOBEPJFHMBOCTH Y HEKHM IPABHUM
cucteMuMa 00aBe3aH JOKyMEHT KOjH INpaTH CBAaKH MPAaBHU MOCA0, IPYTH
NpaBHU CUCTEMH UCTU HE TIPENO3HA]y HUTH MpYXKajy OUYEKUBAHY 3aITUTY
YrOBOpPHUM cTpaHama. M3 Tora nponsniasu aa jefHa yroBopHa CTpaHa MOXKe
Ha OCHOBY HOTIIMCAHOT CHOpa3yMa Jia O4eKyje arcCoyTHY AMCKPELH]y, TOK
3a JIpyTry yrOBOPHY CTpaHy TakaB CIIOpa3yM MOXKE MPETCTaBJbaTH CaMo jOUI
jeaH He Tako BayKaH Manup KOju BOIH 10 TIOTEHIMjaTHE pean3alyje mocia.

Hanasee, outsource-vHT OTEHIIMjalTHO HOCH TOBPEIY ayTOPCKUX MpaBa
WcIUCcaHor Kofa. Hanme, 3a jeqHOT KJTHMjeHTa Moau3Bohaun cTBapajy KoJ KOjH
ucropyde. C 063upoM Ja mpoIajy CBOje MporpamMepcKe pecypce Ha TPIKUILITY
Moryhe je 1a ce y HEKOM TPEHYTKY CTBOPE UCTH WM CIMYHU 3aXTEBH IpeMa
nonu3Bohaunma. MimMajyhu y Buay 1a mporpaMepu BpJIo 4€CTO KOPUCTE TOTOBE
CEKBEHIIE KOj€ Cy paHHje CTBOPHIIH, BPJIO je Moryhe aa jelHy WM BHIIE O]
TOTOBUX CEKBEHITN MMPUMEHE 'y HOBOM Kofy. [locTaBiba ce muTame /1a i Ha TO
“Majy TIpaBo, UMajyhu y BHIy yroBOpe Koje Cy paHH]je 3aKJbyUniIu ca APYyTUM
n3BohaumMMa, OJJHOCHO KaKO PEIIUTH CIOPOBE MPOMCTEKIIE M3 T€ CUTYyallHje.
CraB n3BOhava KOju Cy aHTa)KOBAJIU MMOAN3BONave jecTe 1a MpaBo Ha EKOHOMCKY
EKCIUTOATAIIH]y ayTOPCKOT Jefia MMajy yrpaso oru. C Ipyre cTpaHe, ayTopuma
HUKO HE MOKE OJy3€TH IPaBO Jla C€ Ha3MBajy ayTOpUMa HEKOT KOJa Kora cy
CaMU CTBOPUJIM HUTH UM UKO MOXKE 3a0paHUTH Kopuiheme Tor aena. Tpeba
Pa3IMKOBATH €KOHOMCKA OJ JINYHUX MpaBa MPOUCTEKIUX U3 OBOT MOCIOBHOT
onHoca. Hanme, ko mociioBa Koj KOjuX ce T0jaBJbyjy Hapy4uial U u3Bohau
(ayTop), BpJIO j€ JEeMHOCTAaBHO YTBPJUTH BPCTY, OOMM, H JOMaIlaj rnpasa Koju
MPOWCTHYY U3 TUX MOCJIOBA. JacHa je CUTYyallja U YKOJIHUKO je ped O MPaBHUM
JUIIMa KOjU UMajy CBoje 3amocieHe. M3Bohau (ayTop) jecTe mpaBHO JUIie, a HE
(bU3UYKO JTUIIE, OJTHOCHO Y KOHKPETHOM CIIy4ajy MmporpaMep Koju je Gu3udku
CauMHHO ayTOpCcKo aeno. MehyTtum, kox outsource-uHra, mojgusBohau HUje
BE3aH TUM T'paHUIlaMa. 3ampaBo, OH H3HA]MJbY]€ CBOj€ 3HALE, BPEME H pajl, U
HE BOJU pavyyHa O ayTOpcKuM rnpaBuma. C HErOBOT CTAHOBUINTA, T3B. KJIace
KOj€ MPUMEBY]€ Y JETHOM MTPOJEKTY, MOXKE MPUMEHUTH U Y IPYTOM. 3a I-era je
TO CaMO aJiaT KOju KOPUCTHU Ja OW JI0Ia0 JI0 HOBOT IMPOU3BO/IA, TUM TIpE, IITO
ce cajla Ha MHTepHETy MOTy IpoHahu 1 mpey3eTH MOTIYHO OeCIIaTHO TOTOBH
JIEJIOBH KOJIa KOjU MMajy TaqHo oapeheny cBpxy. MHOTH iporpamepu, yMecTo
Jla TPOIIIe CBOj€ BPEME U MPaBe COMCTBEHH Ko, Kopucte nmocrojehu. CinaHo
paje u y Moryieay CBOjUX peliemha Koje Cy CTBOPWIN. 32 UCTOBPCHE CUTYAIIH]e
HarpaBe KoJl KOjH alTUIIAPajy Y CBaKy CIUYHY allUIUKAIlH]y.

Menujarop, MaKo Y€CTO, Y HEKUM IMPABHUM CHCTEMHMa M HYXXHO II0
CTpyLIM TIpaBHUK, HE Tpeba ma Oyne onrepeheH MpaBHUM acleKTUMa CBAKOT
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YTOBOPHOT OfiHOCa. EBEHTYNIaHO JIOII HOPMAaTWBHU OKBHUP HHUje U HE MOXKE
O6utu m1aBHU ’KpuBal’’ ciabe MpUMeHe, ajld U YCIEHUIHOCTH OBOT METOAA 3a
pemaBame crioposa.’ Menujarop Tpeba Ja pasyme Mo3HIUje CTpaHa y CIopy,
a HapO4MTO Ja MPETHOCTABU U HCIUTA HUXOBE KEJbE, MHTEPECE U TEXKIHE.
Crora menujarop Tpeba aa ce pokycupa Ha NpHOINKaBakHEe HHTEpPEca CTpaHa
y CIOpY, OJHOCHO Ha MpOHAJaXKEeHe 3ajeHNYKUX cTaBoBa. Crop cTpaHa
y outsource-MHI' CUCTeMY HAaHOCH IITETY U jeJHHMa U Jpyruma. Y cropy
Hapyuuian-u3Bohay, u3Bohady ce HAaHOCH IITETa jep My HHje Yy HHTepecy Ja
nMa He3aZl0BoJbHE KinjeHTe. CropaH ogHoc n3Mel)y n3Bohaua u nonuzsohaua
HAHOCH IITETY U jelHUMa U JAPyTrUMa jep ce U3Bohau Ha TPXKUIUTY outsource-
uHTra Je(UHHIIE Kao CIIOPaH, a ¢ Apyre CTpaHe MoAu3Bolad Kao JIoLI mapTHep.
PeHome ¥ jelHUX U IpyTUX je BEOMa BayKaH, IOTOTOBO aKO C€ MMa Y BUTY J1a Ha
€HEePreTCKO TPXKHUILTE, 32 KOj€ j€ KOHCTAHTOBAHO Jia HOCH HU3 CHIEIM(PUIHOCTH,
MOXe Jla C€ POJPE CamMo Y3 BpPXYHCKE pedepeHIie.

Pedepenrie, HapaBHO HE MOpajy OuTH TapaHT 1a he mocao Outu oapahen
Ha 000CTPaHO 33J0BOJBCTBO, aJIM CY YECTO NPEAMET OIeHa ONpPaBIaHOCTH
OYeKHBama yroBapada. Hanme, ouenBame HapydnoIia jecTe 1a u3Bohad pasyme
crien(pUIHOCT EHEPreTCKe MaTepHje, 1a pa3yMe Ja MPOIUCH TPETCTaBIbajy
MIPOMEHJBUBY, a HE (PUKCHY KaTerOpHjy ca KOjOM Ce pacrojiaxe, U Ha MOCIIETKY,
na nHbopMaIrje, a HApOIHUTO JIMYHHU TIOJIAIH JIUIIA KOja CE JaBJba]y MPUITUKOM
oOpaze monmaraka y 6azama, 3ampaBo jecy Imojaiy KOjuM ce He MOXKE OJIAKO U
0e3 Kpajikhe MaKkhe MAHUITYJTHCATH.

MHoro6pojHHU IPOjEeKTH KOjU CTOje n3a u3Bohaya y T0j MaTepuju Tpedaio
Ou ma Oymy rapaHT Ja ce m3Bohau cycpeTao ca MHOTHM IpoOJIeMuMa KOju Ccy
y Jp>KaBHUM CHCTEMHUMa Pa3InIMTH, ajli OTeT Onucku, Te 1a he moceban pas
KOjI/I MPOUCTHUYC U3 TAKBOI' YMIbCHUYHOT CTakba YKAJIKYJIMCAaTHU y LICHY U Hehe
TPETUPATH Kao 1mocedaH paj.

VY moctyniuMa MeAujaluje OoBa MPETHOCTaBKa C€ YECTO OMOBprasa.
Hapyunonu ce mosuBajy Ha pedepeHile W Tpake TyMauCke IM0jeIHHUX
ofpenaba yroBopa y CKIaJy ca CBOjUM OUYEKHMBamUMa, JIOK ce W3Bohauu
JpKe je3UUKOT TymMauewa. [IpobiieM ce ToaTHO yCIIokKbaBa Kajia yroBapauu
YMECTO YrOBOpa, KOju HUKa/ia HUje MOTIUCaH, Hy/e mail mpemnucKy u moTBpay
0 yIUlaTamMa aBaHCa Kao BEPOJOCTOjaH JIOKa3 Jla jeé YroBOp 3aKJbY4YeH ca
CaApXKUHOM U3 MaujoBa. Y TaKBHM CHUTyallMjaMa j€ MPBECHTBEHU MPOOIeM
YTBPAUTH Ta4Hy CAJAPKUHY YrOBOpa M TO HE CaMO Yy pellalliju Hapyduiail-
u3Bohay, Beh u m3Bohau-nmoan3Bohad, y 3aBUCHOCTH Ol TOTa KOjU OTHOC je

3 Anexcanmap Mojamesuh, EpukacHocT (cyncke) meaujanuje y CpOuju y OIHOCY Ha IT0jeanHe
eBpoIiCcKe 3eMibe, cTp.841, y 30opuuk panosa [IpaBHor dakyarera y Hurry, 6p.68, 2014. rox.
ISSN 0350-8501 UDK: 347.925(497.11:4-672EU).
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CIIOpaH. v OIHOCY Ha MOJICJI outsource-uHr, peuiaBamC CriopoBa KOA KIIACHYHOT
MozACIa UMa JaJICKO MalkC HETIO3HAHUIIA.

Kiaacuuan mogen

Knacnuan mMozern mocioBama npeTnocTaBiba 1a n3Bohad mMa J0BOJHHO
COTICTBEHUX KamanureTra Aa 3aBpmu oapehenu mocao. Hajuemrhe ce y
MpaKcH pas3nukyjy ase cutyauuje. [Ipsa, yemtha, je na npojexar He MOCTOJH.
On u3Bohaua ce odekyje aa Oyle W MPOJeKTaHT W U3BOhad, TOK HApydHJIaIl
BPII HAJ30p HAa HUBOY KPajEer KOPHCHUKA, a HE HAa HUBOY TEXHOJIOIIKOT
no3HaBaoma. [[pyra cutyammja jecte m3pama copTBepa MO TOCTaB/LEHOM
MIPOJEKTY U TEXHUYKO] JOKYMEHTAI!]H.

Curyanuja aa mpojekaT He MOCTOjU je BPJIO YecTa, YaK U 3a BEJHKE
npojekre. M3pana mpojekTHe JOKyMEHTAIHje je AYTOTpajaH U CKYI MPoIec.
Crora ce WHBECTHTOpPH OINpenesbyjy Ja ce MpojeKkaT mpaBu ‘'ycmyT’’,
OZTHOCHO TOKOM H3pa/Ie arjIfKallrje, Hako je TO BeoMa TeKaK IMyT jep CUTYPHO
MPETIOCTaBba MHOTO IMPENpPaBKH, HM3TyOJbEHOI BpEeMEHa M HOBLA, allid
Takohe, mozgpa3ymMeBa U KOHTHHYHpaHa TECTUPama paja HU3BEICHOI, Kao U
MoryhHocT mocreneHor yBohema KiMjeHTa y CTBOpeHE (DYHKIIMOHAITHOCTH.
Jlakiie, y cuTyallMju KajJa Ha MOYETKY peasin3alyje Mocjia HeMa IpOjeKTa,
MOXXEMO HM3/IBOjUTH JBa rpobdiema. [IpBu mpobiem ce jaBiba y TOKY U3pajie u
YIJIaBHOM C€ OJJHOCH Ha CTaJIHE 3MEHE U JI0MyHe Beh MOCTaB/beHNX 3aXTEBA.
3a KOpUCHHMKA MOXJa jelHa CHUTHMLA 3a HM3BOhada, OJHOCHO TMPOjEKTaHTa
MOXE J1a ITPETIOCTABIbA KOMILJIETHY U3MEHY CTPYKType 0a3e U yCroCTaB/bHUX
penanuja, Wi IpyruM pedrMa pedyeHo: MHOTO YTPOIIEHOT BpeMmeHa. [lpyru
po0seM ce jaBJba HAaKOH MPOTeKa opel)eHor BpeMeHa o mpujemMy Mpou3Boaa
U YIJIABHOM C€ OJIHOCH Ha Op3MHY (PYHKI[MOHHCAma WIN TEXHUYKA pellieHmha
codrepa.

VY cuTyanmju Kajaa mpojekar mocToju, mpodieMu ce Hajuenthe jaBibajy
y Tormieay BH3YeTHOT wu3miena (auW3ajHa) MU HWHTYUTHBHOCTH codTBepa.
Haumme, mpojekTHU 3aaiy 4ecTo He caapike JIeTajbHy paspamay oapeheHor
peiema, Beh ce ocrasiba nporpamepy Ja a cBoj nonpunoc. [Ipumepa paan y
MIPOjEKTHOM 33/1aTKy MOTY ce AeuHucatu GpopMe 3a YHOC H 00aBe3Ha 1Mojba
Koja cBaka (popma Mopa aa caapxku. Takohe, Mmopajy ce aedruHUCaTH TUIIOBH
10Jba, OTHOCHO TUIIOBH IOJIaTaKa KOjU C€ YHOCE M HAYMH M MECTO EHbUXOBOT
namhema y 0a3u mogaraka. [lomoxaj mosba ce MOXKe OCTaBUTH TPOTpaMepy
na oxpenu cam y okBupy oapehene ¢gopme. CaMm mosnoxaj HHMje BakaH H
HE TIPETIIOCTaB/ba BEIUKU pajl paaud U3MeHe, anu (HOpMallHO IJICTAaHO aKo
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MIPOjEKTHUM 3aJaTKOM MOJIOXa] HUje ofapeleH, pexiiamalifja y TOM IOTIeny
TEILKO Jla MOXe J1a OyJie MpUXBaTJbUBA.

Taxolhe, Bpio vecte cy dopmMmynanuje: ‘’MomepaH Au3ajH’’, 'y CKIaxy
ca n3abpaHuM TEMIUIEJTOM’’, U CJI. KOj€ IOBOJIC 0 Hepa3yMeBama y CaMOM
m3Bohewy. CBe OHO WITO JEIUIHO HUjEe YTBPHEHO MOXKE OUTH TPEAMET
cyOjeKTHBHE TIPOIICHE, U YIPABO Ty J10JIa3u A0 Mpobiema.

Ha mocnerky, oHO MITO je UMAaHEHTHO CBUM MOJEINMA, Ia KYIIOBUHU
TOTOBHUX pelIelkha jecTe ONTUMHU3aluja mporeca. Hamme, Bpio decra je
cuTyanuja na co(TBep NPWIMKOM TECTHpama paad 3aJ0BoJbaBajyhom
Op3unoM, mehytum, na ce HakoH onpelheHor mepuoma Kopuihema 3HATHO
YCTIOPH, YIIIABHOM 300T BEeTHUMHE 0a3€ KOjOM OTEPHIITY 033 THHCKHU ITPOIIECH.
OnTumusaiyja Kao IpooIeM je BPIIO YecTa, U YITIaBHOM Ce jaBJhba MecCeIuMa
HAKOH 3aBpIIeTKa U pUjeMa Ioca.

Nmajyhu cBe HaBeneHe mpoOiaeme y BHUIY, MOTEHIIMjalHY BEIUYHHY,
LIEHy U 3Ha4aj IpojeKara y eHepreTCKOM CEKTOpY, HHje peTKa CUTyaluja Ja ce
npuberaBa KyloBUHH TOTOBUX pelIeHa.

KynoBuHa roroBux pemiema

KyrmoBruHa TOTOBUX pelIema jecTe MO TpaBWiIy HajOpka, ald U
HajIMMUTHPaAHMja OMIMja MO MUTaky YNOTPeOJFUBOCTH W TpWiarolaBama
norpedama Kpajmber KOpUCHHUKA.

YobuuajeHo je 1a cy roToBa peliema Beh yBennko 3a)xuBesa y Ipakcu U
na ux kopuctu Behu 6poj koprucHuka. Takohe, oHM ToApazymeBajy onpehenu
NIEpUOJ] pa3Boja y Koje je YIOoKeH TPYy[, KOjH caJalllkbHi Kynal He Ou Mopao
na yrpom. [IpunarohaBame TroTOBUX pellema IOCIOBHUM IpoliecuMa
je JTUMHUTHUPAHO, Iy KPaTKO Tpaje, Te€ je TO HajOpKu MyT A0 3a/0BOJbEHA
TpeHyTHUX mnoTpeba. Hajuemrhu cnopoBu Koju jecy mpenMeT Meaujanuje
y BE3W ca OBUM MOJEIOM, THUy C€ YHampehema U J0/laBamka HOBHUX
(YHKLIMOHATHOCTH.

[TpunukoM yroBapada o KYIOBHHH COPTBEpa, Y€CTH CYy aHEKCH KOjuMa
ce yroBapa pa3Boj Momyia. HenmpenusHoCTH MPIITUKOM yroBapama y Moriieny
[IEHE U POKa Cy MpeIMeT MHOTHX MEIrjalnja.

Kynar je mpuimkoM KyHnOBHHE TOTOBOT NPOW3BO/IA HAPABHO CBECTaH
JUMUTHPAHOCTH TIPOM3BOAA, AW JKEJIM Taj TPOW3BOI Ca WJCjOM Ja
npou3Bohay y KpaTKOM pOKy pa3BHje HOBe (DyHKIIMOHATHOCTH Koje he My
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JI0IaTHO YHANIPEAUTH MOCIoBame. Jla HUje Tor oueKuBama, BEpOBaTHO He Ou
HU 3aKJby4no yroBop o KymoBuHH. C zpyre cTpane, npousBohad codraepa
MpoJaje CBOj MPOM3BOJ] OHAKaB KaKaB OH je€CTe, a HOBY (DYHKIHMOHATHOCT
BUJIM Kao JO/IaTHU 110CA0 KOJUM Tpeda Ja ONTepeTH CBOje pecypce y pa3Bojy
ca BpPJO HEU3BECHUM MCXOJOM Yy MOINIeAy MacoBHe mpumene. Mako je Ha
TPKUILTY YECT MPUMeEp MOKYIIaja peBa3uiakemha OBOT podiema 13B. ’Free
Trial*, pa3nauunTe Moja3He OCHOBE JIBa yroBapaua MpeMeT Cy pa3Mmarpama
y MeAMjaluju.

IIpenopyke

VY 3aBUCHOCTH O] CUTYyall{ja KOje c€ MOTY JaBUTH y IPAKCH, YaK U KOJ
KOMOUMHAIMje HEKUX Off MOJiela, MOpe] OCHOBHMX, CTaHJapIHUX IPErnopyKa
3a peliaBame CIIOpoBa IMyTEeM Meujalrje, cMaTpa ce Ja Ou MPernopydsbHBO
owno cinexnehe:

- y MOCTyNaK Meaujaluje YKJbYYUTH CBE aKTepe JOHOCHOLE OUTyKa
y BE3H ca peaqu3alijoM Mpojekra, 6e3 003upa Ha TO Ja JU Cy OHH Y
(opmanHOj Be3u ca MPOJEeKTOM WM HE (0Ba MPENOpyKa je HApOUYUTO
Ba)KHA 32 MOJIEN OutSoruce-uHra);

- YKOJIUKO MeaujaTopy HHUje Beh Mmo3Haro, y MOCTyINakK Meaujaiuje
YKJbYUYHTH JIUIE KOj€ TT03HAje pHIHKe Ha pa3nuautuM [T Tpxxumruma,
Ol Kora OM ce OYEKHBAJO Jla TOBOPH O CTaHIApAMMa OUYCKHBAha
yroBapava y 0JHOCY Ha KOHKPETHOM TPXXHIITE U MOJIEI yroBapama;

-y TOCTyNaK MeAujalyje yBecTH 00aBe3HE PECTPUKIHUjE Y HAYHHY
pasroBopa u3mel)y yroeapaua u TO y TOIVIETy T3B. pedyd ‘’OKumada’.
Hajuemthu ciywaj y mocTtymuuMa MeAdjame Ja CTpaHe IOCTaHy
HETpIIeJbMBE jeHa TpemMa JApPYyroj U TO HAKOH BuimecatHor shuttle
mperoBapama camo 300T jeaHe m3roBopeHe peun. IIpakca je mokazana
na u3Bohade (mporpamepe) HapouuTo moraha cuHTarmMa ‘’He paau’”,
“’HHUCTe HampaBWwiId (yHKIMOHATHOCT , 'nome pememe’”, u ci1. C
JpyTre CTpaHe, Hapy4roOIX Cy CTPAITHO OCETJHHBH HA PeUM: ‘"HUCTE HU
Tpaxwim’, ’To mTo cte Bu ouekuBanmm je Bam mpoGmem™, ‘’pedeHo
HaM je Jla ypaauMo oBako™’, W ci. Jlakie, y MoCTynKy Mmeaujanuje y

4 “Free trial” je moryhHocT kojy maje mpousBohau ma Gymyhn KOPUCHHUK KOPHUCTH CODTBED
ozfpeheHn BpeMEHCKH MepHOA M NPOBEPHU Aa JM My MCTH OATrOBapa. 3a TO BpeMe, KOPHCHUK
HUje y 00aBe3u Jia IJ1aTh HaIoKHay 3a kopuiheme codreepa. Buiie Bugern y: Zhenhua WU;
Zhijie LIN; Yong TAN, Trial and Pricing Strategies of Software Market with Competition and
Network Effects, Oxrobap 2016.
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OBaKBHM BpcCTama cropoBa oOaBe3HO npubehum moceOHUM cecujama,
YTBPAUTH peuu ‘’OKujade’” U yBECTH IMpaBuia KOMyHHKallWje, M0 HEeHY
npeKua Mearjaluje y ciyyajy Kpllema IpaBuia;

-c o03upoM gda je cmo3 y Be3u wu3paje/kopuiihema codTBepa
y EHEpPreTCKOM CEeKTOpY, W JE€HOj W JpYyroj CTpaHM Mopa c€ Ha
HEJIBOCMHCJICH HAYHMH YKa3aTH Ha CTENEeH MaKbEe KOjU Cy OWIIH JTy>KHU
Ja UMajy y BUAY NMPWIMKOM yroBapama. [Ipuctym na je codhtBep uctu
Kao U CBaKU JIPYTy OWJIO Ca jeTHE WK JIPyTre CTpaHe j€ HeMPUXBaT/bUB
jep eHepreTcka MaTepuja HHje UCTa Kao U apyre, Beh uma crienududan
TpeTMaH y CBHM IPaBHUM CHCTEMHMAa y CBETY M CTaBJba CE€ y paHT
CTPATEeIIKOT;

- MaKO Ha TIOCJICAEM MECTY, HE U MO BaYKHOCTH TIOCIICba PEropyKa
jecre ma 6u MeaujaTop 06aBe3HO Tpebao 1a uMa 0apeM OCHOBHA 3HAa
U3 001acTH mporpaMupama U J1a UMa HCKCYyTBa KOja TPOUCTHUY M3
MOCTYTIKa Hapy4rBama co(TBepa Kako OW Ha MpaBH HAYWH MOTAao Ja
HpaTv U pasyMe, Ha U3IVIe], CYyIOpCTaB/beHE HHTEpECe yroBapaya.

291



LLD Zarko Dimitrijevi¢, IT Consultant, Mediator
Marko Dimitrijevi¢, Global Procurement Manager Reckitt Benckiser New York
Ksenija Dimitrijevi¢, Lawyer, Mediator

RESOLVING ENERGY-RELATED IT DISPUTES BY MEDIATION

The Republic of Serbia is known in the region as a major IT resolution
exporter. A huge number of programmers are in the IT industry that is export
oriented. Models of cooperation are generally recognized within the classical
outsourcing, but there are also a large number of directly contracted terms,
or the development of their own products. The practice shows that there are
no favorites of any of the models regarding of creating / resolving IT issues
that for the subject have solutions for the energy industry. However, the
specificity of the energy matter indicates that the procedure itself of evaluation
of mediability, as well as mediation procedure requiring special abilities,
special knowledge of a mediator or special approach. The paper presents the
recommendations that could be used to quickly resolve the dispute for each of
the models.
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M-p Ecun Kpannu bajpam™

COAPKUHA HA PUMCKHUOT TECTAMEHT

UDK:347.67:34013(37)
Review paper

Abstract: The main aim of this shortrewievis to give a detailed elaboration
of the ancientroman testamentum contents. Therefore, on this occasion an
analysis will be made of: heredis institutio, substitution and codicillus, which
will serveto find the place and the meaning of the aforementioned notions as
seen through the prism of the procedure for receiving inheritance and possible
consequences which may occur as a result, when some of the obligatory parts
of the will, are not included (testamentum nullum, testamentum infirmatum,
testamentum destitutum).The concluding observations relating to the basic
subject of interest, shed light on the indubitable contribution of the Roman
law to the legal inheritance concepts over their modern counterparts, but
simultaneously, it also explains the fact that inheritance law, in modern times,
has undergone significant changes, conditioned by various socio-economic
contexts, which explain why, at times, this law seems a bit different than the
one we have inherited from ancient Rome.

Key words: testamentum, heredis institution, codicillus.

BoBen

Nmajku ja BO mpeABHI MCTOPHUCKATa 3acilyra Ha CTapuTe pUMjaHH 3a
UCKJIYYHMTEIHO paHara IojaBa Ha TECTAMEHTOT KaKO OCHOBA 3a IMOBUKYBAHE
Ha HACJIEAICTBO KOja MMa MPEAHOCT Mpej T.H. 3aKOHCKO WU MO00pO KaXKaHO
MHTECTATCKO HaCllelyBabe', BO OBaa NPUIIMKa, HU3 IPU3MaTa Ha IPUMAPHUTE
W3BOpU HAa PUMCKOTO IPaBO, K& OMJAT MpUKa)KaHU COCTABHUTE JIEJIOBH Ha

* Jloment Ha IlpaBHmotr ¢akynrer ,Jyctuaujan IlpBu* Yuusepsurerer ,,CB. Kupun u
Mertomuj“ — Cxomje.

! ABTOpOT ce MpUKJIIOHYBa KOH POMAHHUCTHTE KOM Mpedepupaar aa TO KOPHCTAT HU3PasoT
,,AHTECTATCKO ‘HAMECTO ,,3aKOHCKO Hacje.qyBame, OHIejKH TEPMHUHOT ,,3aKOHCKO™ MOXKE
MOTPEIITHO JIa YIIATH Ha €BEHTYAJHO ,,HE3aKOHCKO “ CO KOe OH Ce 0CIIOBYBAJIO TECTAMEHTAIHOTO
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PUMCKHOT TecTaMeHT (0e3 ories] Ha Toa 3a koja opma cranysa 300p).

Nmeno, cranyBa 300p 3a WMaHEHTHHTE [IeJIOBM Ha U3jaBara Ha
MoCJIeHaTa BOJja HA OCTAaBUTEJIOT CO KOja Ce€ BpPIINM pacmpenendara Ha
OCTaBMHATa HA HETOBUTE HACJICAHMIM, KAKO M 32 HEKOM TECTaMEHTAIHH
olpendy KoM IO CBOjaTa MpHUpOAa HE OWIe 3aJ0JDKUTENTHH, HO MOXKEJe J1a
Oujar BKIYYeHH BO TECTAMEHTOT 3apajii U3pUYHATA kKeJl0a Ha TeCTaTopoT.

Bakgara kareropuzaija Ha COCTBHUTE JICJIOBH, BO CYIITHHA HE HOCH
KOH 3aKJTy4OKOT JIeKa BO OBaa IMPHIINKA, BO CBOjCTBO Ha 3aKJIyYHH COITIEAYBambha
€ YMECHO Ja ce 00padoTaT ¥ €eBEHTYaTHUTE TOCIIEUIIN BP3 IPABHOTO JEjCTBO
IITO BO MJIHUHA TO MPOM3BEIyBall TECTAMEHTOT, JJOKOJKY BO HEro He Omie
COJPKaHU 3a/I0JDKUTEIIHUTE JI€JI0OBH, WIN NaK MMaJl HEKaKBU HEI0CTaTOLU
3apaay KOW 3aMHTEPECHpAHUTE CTpaHH OW MOXKelle Jia ce TOBUKyBaaT Ha
HUIITOBHOCT Ha HEKOM HETrOBH OJpeAlH, Kako M MOXXHOCTa TECTaTOpPOT BO
CEKoe BpeMe J1a IO OTIMOBHUKA CBOJOT TECTAMEHT

1.AUmenyBame Ha HacaedHUK heredisinstitutio

EnHO mo3HaTO HAaYesI0 Ha PUMCKOTO HACJIETHO MPaBO KOe TIIACH caput et
fundamnetumtotiustestamentiestheredisinstitutiojacHo ynaryBa Ha 3aKJIIy9Y0KOT
JieKa 0COOCHO CTapoTO iuscivile CTPOTO c€ AP>KU JI0 MPABUIIOTO, HA IIOYETOKOT
Ha TECTaMEHTOT Ja OWJe CMECTCHO TOKMY HMMEHYBAaHETO Ha HACIICIHHK
heredisinstitutio, cTopeHo BO 3amoBenHa(MMIIpeaTUBHA) (OpMa, UCKITYIHBO
Ha JIATUHCKHM ja3WK, IITO BO CYIITHHA MOXENO Ja OWle M EJUHCTBEHA
pEYCHHIIA KOja IO MPaBU TECTAMEHTOT MOJTHOBaXkeH?. FIMEHO, CETO OHA IITO
BO TECTAMEHTOT OM OWMJIO HABEIEHO IMpell MMEHYBAHETO HA HACICTHHK, CE
cMmeTano 3a HeBakeuko®. Gai.2, 229. Ante heredisinstitutioneminutiliterlegatur,
scilcetquiatestamenta vim ex instititioneheredisaccipiunt

HaclielyBambe

2 Hajuecto ce ynorpeGyBaie CleqHuBe u3pasu,, Lucius Titius mihi heresesto ‘“wmw,, Marcus,
filiusmeus, heresesto *

Gaius. 11.117.  Sollemnisauteminstitutiohaecest: ~ TITIVS HERES ESTO; sed et
illaiamconprobatauidetur: TITIVM HEREDEM ESSE IVBEO; at illa non estconprobata:
TITIVM HEREDEM ESSE VOLO; sed et illae a plerisqueinprobatae sunt: TITIVM HEREDEM
INSTITVTO, item: HEREDEM FACIO

*Dig.28.5.1Ulpianuslibro primo ad Sabinumpr. Qui testatur ab heredisinstitutionepleru
mquedebet initium faceretestamenti. Licet etiam ab exheredatione, quamnominatimfacit:
namdivus Traianusrvescripsit  posse nominatimetiam ante  heredisinstitutionemfiliume
xheredare. I.Institutumautemheredemeum quoque dicimus, qui scriptus non est, sed
solummodonuncupatus. 2.Mutus et surdusrecteheresinstituipotest. 3. Qui nequelegaturus quid
estnequequemquamexheredaturus, quinqueverbispotestfaceretestamentum, utdicat: “Lucius
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Jlerarot npea MMCHYBAKLCTO Ha HACJICIHUK € HCBAXKCYKHU, 6I/I,Z[Gj1'(I/I
TCCTaAMCHTOT ,[[O6I/IB8. BAKHOCT O UMCHYBAKETO HAa HACJICAHHUK

Baxksara omnpeznenfa koja 3a HY)KE€H €JIeMEHT (CO MOXHOCT Ja Oujae u
€IMHCTBEH) Ha PUMCKHOT TECTAMEHT IO CMETa TOKMY HMEHYBameTO Ha
HACIIe/IHUK, K& ce TPOBJIEKYBa HH3 IIelaTa MCTOPHja Ha PHUMCKHOT NpaBeH
MOPEIOK, BEPOjaTHO KAaKO PEIMINB Ha HAjCTApOTO chakame 3a HACIeTyBakETO,
IpeJ] ce Kako HacleIyBame Ha MMO3uIMjaTa Ha pater familias?

Merymoa, npemopckama unmepeeHyuja uako He 2u 0epocupand
npasunama Ha cmapomo, cmpo2o U QOpMAIUCMUYKO PUMCKO NPABO, Cenax
U3BPUIUTIO U3BECHU NPOMEHU, KOU NOKPA] COOPHCUHCKU Oulle U 80 HACOKA HA
NnoCcmeneHo omcmanyéarbe 00 NPUOPIHCYBAREMO 00 CIMPOSUOM (POPMATUZAM.
Kaxo nocneouya na moa, umemnysaroemo Ha HACIEOHUK 60 MeCMAMeHM
Modxceno da Oude cmopeHo u co Opyeu 300p0o8u ulu U3pasu, Kou He
npeou3BUKYBAAN COMHENC 80 GUCIMUHCKAMA 80jd HA MeCMamopom, 0OHOCHO
00 KOU JACHO Modice 0a ce onpedeiu Ko20 mMoj 20 UMEH)8ad 3a HACTeOHUK.
Iloooyna, mecmamenmom modxcen 0a buoe cocmaser u Ha opye jasuk noKkpaj
Ha namuncku’. OceéeH HAnywmarbemo Ha QopMaiuzmMom, 3d NOTHOBANCHU
oune u cume 00peddu Kou modiceie 0a buoam oei Ha mecmameHmom, a oune
noCmageHu nped UMeHy8aremo Ha Hac1eOHUK®.,

OcBeH Beke HaBeJCHHTE MpaBuiia, 32 TOJHOBAXHO heredisinstitutio,
Tpebamo BO TOTMONHOCT Aa OWJIe HMCKIy4eHa MOXHOCTAa 3a €BEHTyallHa
3a01yaa Koja OCTaBUTENOT ja MMa 3a INYHOCTA Ha HACIeTHUKOT. IMeHo, error
in persona Moxena aa Ouje OCHOB 3a HEMOJIHOB)XHOCT Ha OJpen0uTe 3a
MMEHYBamkhC Ha HACIICTHUK .

Titius mihi heresesto”: haecautem scriptura pertinetadeum qui non perscripturamtestatur.
Qui poteritetiamtribusverbistestari, utdicat: “Lucius heresesto”: nam et “mihi” et “Titius”
abundat. 4. Si ex fundofuissetaliquis solus institutus, valet institutiodetracta fundi mentione.
5. Si autem sic scribat: “Lucius heres”, licet non adiecerit “esto”, credimus plus nuncupatum,
minus scriptum: et siita: “Lucius esto”, tantundemdicimus: ergo et siita: “Lucius”
solummodo. Marcellus non insuptiliter non putathodie hoc procedere. Divusautem Pius, cum
quidamportiones inter heredesdistribuissetita: “Ille ex partetota, ille ex tota” necadiecisset
“heresesto”, rescripsitvalereinstitutionem.: quod et Iulianus scripsit. 6. Item divus Pius
rescripsit “illa uxor meaesto” institutionemvalere, licet deesset “heres”. 7. Idem Iulianus
“illumheredemesse”, non putavitvalere, quoniam deestaliquid: sed et ipsavalebitsubaudito
“iubeo”.

4 CoBpemeHHTE TpaBa TO HAIYIITAAT CTAHOBHUINTETO IEKa TECTAMEHTOT HYXHO Mopa 1a
COZIP’KM HMEHYBaIh€ Ha HACIICHHUK.

5 BakBwute mpomenu ce Bp3yBaar 3a Koncrantun u Teomocwj II ogHOCHO cpenunara va IV u
V Bek. Buanm 1. 2, 20, 34

¢ TlonHOBaKHM OWJIe QypH W KOTa WMEHYBABCTO HA HACIEIHWK OO HHINTOBHO WITH HE
MOXKEJIO JIa Ce peasn3upa

7 Bo KOHTEKCT Ha CETO OBa, 33 HETMOJIHOBAKHO CE CMETAIIO ¥ MIMCHYBAETO Ha HACIICIHHUK aKo
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OmnpenenyBameTo Ha HACIEIEHUK, MOXKEIO JIa CE CTOPH CO UCTOBPEMEHO
KOPUCTEHE Ha MPaBOTO OCTABUTENOT Ja OApPEAW M Haior(modus) Wiu
CyCIIeH3UBEH(O[IOKEH)  ycloB(conditio) oOf uYWe UCHOIHYBAaWkHe WU
HEUCTIOJIHYBalke OW 3aBHcella W TOJHOBAKHOCTA W peald3alujarta Ha
heredisinstitutio®.

Cmaeom Ha pumckomo npaso OKomy cayyaume Koed UMEHYS8AHUON
HACIeOHUK OUN onpedenyéan KAako HACIeOHUK HA ONpeoelHda Cmeap 00
ocmasunama,ce 0068e0y8aJl 80 npaularse, co 021ed Ha axkmom wmo aKomo
UMeHY8arbe He ModCcelo 0a ce cmema 3a yHugepsanna cykyecuja. Cenaxk, 3a oa
He ce 3aHeMapu 80jama Ha mecmamopont, 6aK80MO UMHEY8AHe HA HACTIEOHUK
ce cMemaino 3a NOIHOBANCHO, Oe3 0a ce 3eme 80 npedsud axmom oexka Ha
HacieOHuKom mpeba 0a My npundaoue onpeoeneHa cmeap 00 0CmasuHama’.
Jycmunuujano8omo 3aKoHOOABCMBO 8AKBOMO UMEHYBAE 20 CMEemano 3d
npenezam.

HMeHyeafbemo HA HAcleOHUK He ceKoz2aul ce odHecyeano Ha4

O0m10 cTopeHo co u3mama (dolus) wim cuna (vis ac metus)

$Dig  28.5.4Ulpianuslibro  quarto  ad  Sabinumpr.Suus  quoque  heres  sub
condicioneherespotestinstitui: sed excipiendusestfilius, quianon sub omni
condicioneinstituipotest. Et quidem sub eacondicione, quaeest in potestateipsius, potest: de hoc
enim inter omnesconstat. Sed utrumitademuminstitutioeffectumhabeat, siparueritcondicioni,
an et si non paruerit et decessit? Iulianusputatfilium sub eiusmodicondicioneinstitutumeti
am, sicondicioni non paruerit, summotumesse, et ideosicoheredemhabeatitainstitutus, non
debereeumexspectare, doneccondicionipareatfilius, cum et sipatremintestatumfaceret non
parendocondicioni, proculdubioexspectaredeberet. Quae sententia probabilis mihi videtur, ut
sub eacondicioneinstitutus, quae in arbitrioeius sit, patremintestatum non faciat. 1.Putorecteg
eneraliterdefiniri: utrum in potestatefueritcondicio an non fuerit, factipotestasest: potestenim
et haec “siAlexandriampervenerit” non esse in arbitrio per hiemiscondicionem: potest et esse,
siei, qui a primo miliarioAlexandriaeagit, fuitimposita: potest et haec “sidecemTitiodederit”
esse in difficili, siTitiusperegrineturlonginquoitinere: propter quae ad generalemdefinitionem
recurrendum est.

Dig.28.7.1Ulpianuslibro quinto ad Sabinum.Subimpossibilicondicione vel aliomendofactami
nstitutionemplacet non vitiari.

2. Sed et sifilio sub condicione, quae in eiuspotestateest, heredeinstitutonepos sit
substitutussiveextraneus, puto vivo filio non exstaturumheredemsubstitutum, post
mortem  veroexstaturum, necnecessariam a substitutofiliiexheredationem, cum et,
sifueritfacta, frustraest: post mortem enimfiliifactaest, quaminutilemesse alias ostendimus:
opinamurigiturfilium, si sit institutus sub eacondicione et sit in eiuspotestate, non
indigereexheredatione a sequentibusgradibus. alioquin et a coheredeindigebit.

Poxort (terminus,dies) kako U pe30TyTHBEH(PACKIHYBAYKH) yCIOB HE MOJKENe J1a JI0j1aT BO
MIPEBHUI BO OAPEAOUTE HAa TECTAMEHTOT.

BO CIIy4ajOT Ha WMEHYBarbe IMOBEKE HACIEIHHIM, TIOBTOPHO CE TOYUTYBA MPHHIMIOT Ha
YHHUBEp3aJHa CyKIeCHja, 1a CUTE HACIEIHUIM ToOMBale HIeNacH JAed, CO Tao INTO IPHU
(usmnukara iennda cernax ce BOJesI0 CMETKa O3HaueHaTa CTBap Jia My [IPUIIa/{He Ha HACIICAHUKOT
KOj OMJI OTIpezieNIeH BO TECTAMEHTOT KaKo heredisinstitutio ex re certa
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onpeoenysarse Ha eOHO Ul e KaKo yHueep3aien cykyecop. Ilocmoenamoscrnocm
Mecmamopom 60 c60jom Mecmamenn 3a HacleOHUYU 0a UMEHY8d 08ajya Ui
noseke cyojekmu. Ilpumoa, pacnpedenbama na oenogume Ha OCMABUHAMA
3asuciea 00 moa Kako mecmamopom eu umenysan Hacieonuyume'’. Taxa,
8000UYAEHO NPU UMEHYBAILENO HA HACIEOHUYUNEe 80 MEeCMAMEHMOom Cmoend
u onpederbama komy Koaxkag oen mpeba oa my npunaoue’. Jloxkonky 6o
MecmameHmom oune camo NOUMEHUYHO HAOPOeHU, Mo2aul ce noopa3oupao
oexa Hacnedysaam eOHaKsu 0elosu (sine partibus).

Curyamngjata BO KOja TECTaTOpPOT €IHOCTaBHO HAOpOjyBajku TH
HACJIC/IHUIIUTE MM JIOJICNTyBajl €IHAKBU JEJIOBH, Omia emgHocTaBHa. Cemak
MOCTOENIa MOXKHOCT TECTaTOPOT HMMEHYBajKH HACIEIHUIM Ja HCKOPHCTH
MOBP3aHO HMMEHYBAaWkE , CONIUNCtio,CO TITO ONpPEIeNTyBal JeKa JIeNOT Of
HACJIEJCTBOTO IITO €BEHTYATHO OM OTHaHa Kaj HEKO] O/l HACICTHUIIUTE, Ke
MpHUpacHe Kaj OHOj HACIIEAHUK CO KOj TOj OMJI MOBP3aHO MMEHYBaH 2,

[IpaBunara 3a npupacHyBamwe, BO CIydauTe Ha UMEHYBambE Ha MOBEKE
HACJIE/THUIIH, CE TPUMEHYBAJIE ¥ TOTAIll KOra TECTaTOPOT HE BOJIEjKM CMETKA 32
ceTa OCTaBHHA, HE ja pacrpenenui Bo neioct.Ha nemosure Ha onpeneneHuTe
HAaCJIEIHUIM NUPACHYBAJIE€ CpPa3MEPHO COOJBETHU JEJIOBU OJl JEJIOT Of
ocTaBMHAaTa KOj He Omi pacrnonaran’. Toram nak, Kora pacroyiarajku co
OCTaBHMHATa MMPEMUHAJ HAJl HEj3UHATA BPEIHOCT, ACIOBUTE HA HACICAHULIUTE
cpazMepHO Oujie HaMaTyBaHH.

HpaBI/maTa 3a aercueHqua, KapaKTCPUCTHUYHU 34 KJIACUYHOTO
PUMCKO IIpaBO, KaKO HLITO BCKE HOTHUPAaBMCE, Ouje 3aMEHETH CO T.H Hauello

"Dig 28.5.88 (87)Hermogenianuslibrotertioiurisepitomarum.Ex — unciis —sex  primo
heredeinstituto, secundo ex octo, si tertius ex residua parte vel nullaportionisfactamentioneh
eresinstituatur, quinqueunciashereditatis tertius habebit: in vigintiquattuoretenimparteshere
ditatedistributatertio ratio calculi veluti ex decempartibusinstitutoquinqueunciasadsignabit.
I'tpeba ma ce HAMOMEHE JIeKa MOCTOM Pa3jiihKa BO MOMMAETO Ha WICATHHUTE, aTHKBOTHH
JICIOBH Ha OCTAaBHHATa Mery pPHUMCKOTO M COBpPEMEHOTO mpaBo. OmpenenyBamara 3a,
TIOJIOBHHA, TPETHHA 1 T.H OWJIe Bp3aHM 3a MapUYHATa eAMHALA as Koja nmana 12 uncia. OTTyka
3a HACJEIHUK Ha IIeJla OCTaBHHA CE€ BEJIENO JIeKa € ferres ex asse,3a TIONOBUHAKerres ex
semisse UTH, WJIH TECTaTOPOT O3HAUYBAJI KOJIKY JBAHAECETTHHH O]l OCTABHHATA UM IpUIarana
Ha CEKOj Of HACTIeTHUINTE. Tpeba Aa ce CIIOMEHE JIeKa BO MIPAKTHUKATa Ce CpekaBaje U CIIydan
KaJe mozenbara ce mpaBelia U Off TyTIHpaH WK TPUIDINPAH as, la Ha HACTeTHUINTE UM Omiie
nonenyBanu 1/24tunn win 1/36THHN.

12 TTocToerne HEKOJIKY BHIOBH 3a€IHIYKO MMCHYBAE HA HACIICTHUITH

-coniunctio re et verbis (MOBp3aHO MMEHYBAaHU HACJIEAHUIM Ha UCT WCAJICH JIET BO MCTATa
pedeHuna),

-re tantum coniunctio( IMEHyBaHH Ha UCT HJICAJICH JIC], BO PA3INYHA PEUCHUIIA)

-verbis tantum coniunctio (AMEHYBaHHU BO FICTA PEUEHHIIA, HO HA PA3IHMYHH UACATHH ACTIOBH)
Bunu noseke Marijan Horvat, op.cit., 145

13 Co omien Ha pUMCKOTO HAY€eJI0 nemo pro partetestatus, pro parteintestatusdecederepotest
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transmissiolustiniana, cnopes] KO€ CEKOj HACIECTHHK, WHTECTATCKU WM
TECTAMEHTAJICH, KOj IOYMHAN TMpel Ja ro mnpudard HACIEACTBOTO, IO
IIPEHEeCYBajJl CBOETO MPaBO HA HACIIEACTBO HA CBOJOT HACIIEAHUK, KOj MaK
Mopal Jia ro npudartu BO poK oJ eHa roguHa'?

[Tokpaj IMEHYBamkETO HA HACIICAHHUK, TCCTAMEHTOT MOXEII J1a COPIKH
1 ofipe0a 3a UCKITydyBarhe OJ1 HaCIEACTBO exheredatio”

2.Substitutio, cyncrurynun

Kako compkumHa Ha  TECTaMEHTOT, TIOKpPaj  3aJ0JDKUTEITHOTO
institutioheredis,HEpeTKO Cce€ TOjaByBaja M MpPAKTHKaTa Ha TECTATOPOT Ha
MMEHYBAHHOT HACIIEAHHK Ja My OTpeesid 3aMeHa, Koja O Mokena Jia J0jae
BO TIPE/IBUJI, aKO 3apa/iv ONPENICITHH YCIOBH TOj HE OU ja 1oOmaI ocTaBuHara'’.
Taka, mokonky heresinstitutus( TPBHOT HMEHYBaH HACJICIHUK) 3apaau
casus impotentiae( Kora He MOXeJN Jia ja npudaru OCTaBUHATA) WM CASUS
noluntatis(kora He ja mpudaTuia OCTaBUHATA), HE ja TOOUI OCTaBUHATA TOTAII
BO MpeaBU noaranheressubstitutus(CyrncuaujapHOT HACTCTHHK)' .

W3puyHOTO OmpenenyBame Ha CYNCTUTYLMja BO KpajHa JHMHHja TO
3aJI0BOJTYBaJI0 TECTAaTOPOBOTO TEKHEEHE KOH IITO MOOP30 paspellyBame
Ha TMpallakeTo 3a CyKllecHja Ha ocTaBUHATa( co oriea Ha (PakTOT IITO BpP3
MMEHYBAaHHOT HACJIEHUK HAa BAaKOB HAYMH CE€ BpIIEN CYNTUJICH MPUTHUCOK
ITO MOOP30 Aa ro npudaru HACIEICTBOTO), HO M kelbara Ha TECTaTOPOT
BO OIpe/Ie]HEeH CIy4yau J1a To u30erHe MHTeCTaTCKOTO HaclieAyBame Koe Ou
HACTAIMJIO TOKOJIKY He OWIJT ONpe/IeiCH CYTICTUTYT!S,

4 Bumu C. 6, 30, 19, 1

5Dig.28.5.62 (61)Modestinuslibro octavo responsorumQui volebatfiliamexheredare, sic
testamentocomprehendit: “Teautem, filia, ideoexheredavi, quoniam contentamteesse dote
volui”: quaero an efficaciterexheredata sit. Modestinusrespondit nihil proponi, cur non esset
voluntatetestatorisexheredata.

1%Dig. 28.5.371ulianuslibro 29 digestorumpr. Cum in testamentoitascribitur: “Si filius meus me
vivo morietur, nepos ex eo post mortem meamnatusheresesto”, duo gradusheredum sunt: nul
loenimcasuuterqueadhereditatemadmittitur. Ex quo apparet, sinepotiTitiussubstitutusfuerit et
filiuspatriheresexstiterit, non posseTitium una cum filioheredemesse, quia non in primum, sed in
secundumgradumsubstituitur. 1.Haecverba: “Publius Marcus Gaius invicemsubstitutiheredes
mihi sunto” sic interpretanda sunt, utbrevitervideretur testator tresinstituisseheredes et
invicemeossubstituisse, perinde ac siitascripsisset: “llle et ille et illeinstitutiheredes et
substitutisunto”. 2. Qui tresfilioshabebat et itascripserit. “Filiimeiheredessunto: Publius
filius meus exheresesto”, videripotest prima parte duos dumtaxatfiliosheredesinstituisse.

17 Ante Romac, Rimskopravo.Zagreb: PFZ Biblioteka: UdZbeniciiskripta 1981,379

18 TIpaBHarta mipupoaa Ha WHCTUTHTOT substitutione e criopra. Ce paboTH 3a OIpeneIyBame
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W3BopuTe Ha PHMCKOTO MPaBO CBEAOYAT 3a TPH MOCEOHH BHUIOBU
CYNICTUTYUUU: substitutio vulgaris, substitutiopupilarisusubstitutioquasipupi
laris.

PenoBnara, oOM4Ha WM ByJlrapHa CyICTUTYIMja BO CyIITHHA Ouia
MMEHYBamke Ha 3aMEHa 3a MPBOMMEHYBAaHHOT TECTAMEHTAJCH HACIEIHUK,
JIOKOJIKY TOj He CTaHas HacieaHuk'’. BakBara CynCTUTYIHMja TO UCKIydyBa
CYIICTHTYTOT BO CHUTYalliM KOTa HACJICTHHKOT CTaHyBa HACICIHUK, HO |
00paTHO, TO UCKITy4YyBa HACIIETHUKOT, aKO CE UCIIOJTHETH YCIIOBHUTE Ja HACIIC M
CYTICTHTYTOT.

Gai. 2,174. Interdum duos pluresvegradusheredumfacimus, hoc modo: L.
Titiusheresesto, cernitoque in diebus centum proximisquibussciespoterisque.
Quod niitacreveris, exheresesto. Tum Meviusheresestocernitoque in diebus
centum.

YecronaTy mpaBUMe JIBa MM TIOBEKE CTEIICHW HA HACJICIHHIIA HA OBO)]
HauuH: L. TitiusHeka Oue HACIeTHUK U Tpeda Aa ro mpudaTHIll HACTIEICTBOTO
BO POK O] CTO JICHA OJ] JJO3HABAmHETO. AKO HE IO NMPHUQATHIII, U3HACIIEICH CH.
Toram MeviusHeka Ouje HacIeTHUK U TpeOa aa nmpudaru Bo poK O CTO JIeHa.

[lynunaprara CyncTuTyllMja € OBJIACTYBAaWmbeTO Ha pater familas, Ha
CBOJOT MAJIOJIETEH TMOTOMOK (impuber) BO TECTaMEHTOT Ja My OIpeaeiu
CYNCUIMjapeH HACJIeIHUK KOj OM ja HacjeIua1 OCTaBUHATA JOKJIOJKY
MIPBOMMEHYBAHHOT HACJICTHUK HE CTaHE TIOTHOJIETEH Tpes 1a ympe. MeryToa,
CO OIVIeJ] Ha TOoa IITO BO MPAKTHKATa YECTOMATH CE jaByBaje M CIy4acBH BO
KOW TIOTOMOKOT HE CaMo IIITO He CTaHaJ MOJTHOJIETEH MpeJl CBojaTa CMPT(KaKo
OM MOXET W CaMHOT JIa COCTaBU TECTAMEHT), TYKy W BOOIIITO HE CTAaHAN
HaClIeIHUK (TIOYMHAN TIPEJ] TaTKOTO WU pOoStumusSBOONIITO HE CE POIUII),
KJIACHYHUTE MMPABHUIIM OUJie CyAPEHH CO ,,[poOIeMaTnyHaTa JB0jHa mpupoaa‘
Ha IMyNujIapHaTa CylncTUTYLM]ja Kako MHCTUTYT. Jluinemara ce cocroesna Bo Toa

CYCIIEH3UBEH YCJIOB, KOj KaKO IIITO [IOr0pe BUIOBME € MOYKEH BO TECTAMEHTOT KaKo €/IHOCTPAaHO
MIPABHO JIEJI0

¥Dig.28.6.Modestinuslibrosecundopandectarumpr. Heredesautinstitutidicunturautsubsti
tuti: instituti primo gradu, substitutisecundo vel tertio. 1.Heredissubstitutioduplex estaut
simplex, veluti: “Lucius Titiusheresesto: si mihi Lucius Titiusheres non erit, tuncSeiusheres
mihi esto”: “Si heres non erit, siveerit et intra pubertatemdecesserit, tunc Gaius Seiusheres
mihi esto”. 2.Substituereliberis tam heredibusinstitutisquamexheredatispossumus et tam eum,
quemheredem nobis instituimus, quam alterum. 3.Substituereliberis pater non potest nisi
siheredemsibiinstituerit: nam sine heredisinstitutione nihil in testamento scriptum valet.

Bo ciydaj ma ympen mpen TecTatopoT WM Ja He TO MpUQAaTHII HACIEACTBOTO. 3a BylIrapHa
CYIICTUTYIIMja C€ CMETale U CIy4auTe Kora: TeCTaTopoT JIBajiiaTa UMEHYBAaHHU HACJICAHUIIN
PELHUIIPOYHO T'H OINPEACITYBaJl KaKO CYNCTUTYTH €lIeH Ha JIPYT; Kora MMEHYBaJl CYIICTUTYT Ha
MIPBUOT CYIICTUTYT, CYIICTUTYT Ha BTOPUOT CYIICTUTYT UTH KaKo U KOra Ha HEKOJIKyMHUHA CBOH
HACJIeTHUI UMEHYBaJ €/IeH CYIICTUTYT.
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mTo Tpebdajo Aa ce 3a3eMe CTaB Jalu IMyHuiapHara CylCTHTyLHja BO ceOe
CeKorail ja KOHCYMHpa W ByJrapHara WiH He, OWICjKH OUMIVICJHU CE JBETE
OJIBOCHM Haclle/lyBama BO BaKoB ciy4aj. FiIMeHo, ce paboTu 3a mpeorame Ha
HACJIEICTBOTO OJ] TATKOTO Ha CHHOT, @ BO HCTO BPEMe Mpeorame Ha OCTaBUHATa
Ha CUHOT? Ha OTIPENeNICHHOT My HJIapeH CYICTUTYT .

Kako pesynrar Ha morpebara ma Oujmar w30erHATH TPAKTUIHUTE
npoOJeMH KOM Ce€ jaByBaJle BO BaKBHTE CIydadW, KIACHYHOTO IPABO
npeaBuayBaio GopMyaa BO Koja jacHO OWJIE OJBOCHHM ByJrapHaTa W
nmynuiapHara CyICTUTYIHja>.

Kpajuara uen Ha pater familias CcO KOPUCTEHETO Ha IyHHJIApHA
CYINICTHTYIIH]ja € ounrieaHa. VckiaydyBame Ha MOKHOCTA OCTaBHHATA Jla CE
nonenu ab intestato.

Gai. 2, 179. Liberisnostrisinpuberibus quos in potestatehabemus, non
soluitaut supra diximussubstituerepossumus, id estudsiheredes non extiterint,
alius nobis heres sit; sed eoampilus, utetiamsiheredes nobis extiterint et
adhucinpuberesmortuifuerint, sit iisaliquisheres.

Ha namuTe HemopacHaTH Jienia moj BJIAcT MOXEME Ja UM OJIpearuMe
3aMEHUK HE CaMO Ha TOTOpe OIHUIIAHWOT HAYWH, OJHOCHO aKO HE CTaHaT
HaCJIEIHUITI, JPYT HEKAa HU OWJe HACIEIHUK, TYKY IOTOJKY MOBEKE, aKO aKo
HU CTaHaJIe HACJICIHUIIN U yMpeJsie Kako HeJOCpAacCHATH, HEKa UM OHJie HEKOj
JPYT HACJIETHUK

Substitutioquasipupilaris, CBOUTE KOPEHU THU BIEYE OJf BPEMETO
Kora Omia moepeOHa moceOHa IapcKa J103BOJA CO KOja C€ OBO3MOXKYBAJIO

0TTyKa TpOU3INIEryBa [eKa TAaTKOTO, MPEKY MOCTABYBAKkEC HA IYNWIAPEH CYICTHUTYT,
pacrionaraj co OCTaBUHATa Ha HA HErOBHOT CHH, COYMHETA OJ AEJOT IUTO IO HACIEAMIT O
HETro, HO ¥ OHA IITO 'O CTEKHAJI BO TEKOT HA CBOjOT XMBOT HA HEKO] APYT HA4MH.

Dig.28.5.55 (54)Neratius libro primo membranarum Pater filio impuberi servum heredem
substituitliberumqueesseiussit: eumpupillusvendiditTitio: Titiuseumiamprimo testamento facto
insecundotestamento liberum heredemqueesseiussit. Superius testamentumTitiiruptumest, quia
is servus et herespotestesse et, ut superius testamentumrumpatur, sufficititaposterius factum
esse, utaliquocasupotuerit ex eoheresexistere. Quod ad vim autemeiusinstitutionispertinet,
ita se res habet, ut, quamdiupupillo ex easubstitutioneherespotestesse, ex Titiitestamentolib
ertatemhereditatemqueconsequi non possit: sipupillus in suamtutelampervenerit, perinde ex
Titiitestamento liber heresque sit ac sipupillosubstitutus non fuisset: sipupilloheresexstitit,
propiusest, utTitio quoque, sivelit, heresessepossit.

2 [TynuiapHHOT CYyNICTUTYT CE CMETAJI 3a BYJIrapeH Kora oTOMOKOT MOYHHAI [Pe]] TECTaTOPOT
WJIN KOTa ITOCMPTYETO BOOIIITO HE CE POAMIIO.

2 titiusfillius meus mihi heresesto. (institutioheredis) Si filius meus mihi heres non eritsiveheres
(substitutiovulgris) erit et priusmoriaturqugm in suamtutelamvenerit, tuncSeiusheresesto
(substitutiopupilaris) Gai.2, 179
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oTIpe/ieNyBamhe Ha HACJICTHUK HA JIMIIA KOW 3apajyl CBOjara AyIIeBHA OOJECT
MMajie OrpaHWYeHa WU BOOIIIITO HEMaJe JIEJIOBHA CIIOCOOHOCT, Ma CIOpPe
TOa HEeMaJe testamentifactioactiva.

CBojoT KOHEYeH OOJMK 10 go0mina aypu BO JyCTHHHMjaHOBOTO
3aKOHO/IABCTBO, KOTa Ha paterfamilias, Majkata WK HEKO] APYT MPeAoK (BO
CBOJCTBO Ha TECTATOp) UM OwWja JaJeHa MOXKHOCT Jia OMpeaenar CylnCTUTYT
Ha JyIIeBHO OOJHO JIMIIE KOoe€ He OMJIO CIOCOOHO Ja COCTaByBa TECTAMEHT.
BakBara onmpenda BO TecTaMeTOT MpecTaHyBajia Ja BaXH BO MOMEHTOT Ha
M3JIEKYBaHETO HA AYIIEBHO OOTHOTO JIHIE?

3.Codicillus, xomuuuJ

[oxkpaj heredisinstitutiosubstitutiones, BO U3B€CHA CMHUCTA, KAKO 1€ O]
COZIp’)KUHATA Ha TECTAMEHTOT, MOXEJIO Ja 10jJe ¥ T.H MaJIO ITHCMO KOe OWIIo
MIPUIIOKEHO KOH TeCTaMEHTOT codicillitestamentarii.

BaxBoTo nrcMo Bo cymITHHa 0110 JONOHUTETHO He(hopMaIHO, MOJIOEHO
Oapame Ha OCTAaBUTEJIOT, YIAaT€HO Ha HACJCIHUIUTE WM JIETaTapuTe, a BO
KOPHUCT Ha TPETH JIMIa KOU HEe Ouiie JIeN 0ff TECTAMEHTATHOTO pacrojarame.
Bo compknHata Ha KOIWIIMJIOT HUKOTAIl HE MOXENO Ja J0jAe BO MPEIBUT
MMEHYBambe Ha HACTIETHUK, 3apajiy IITO OMTHO Ce Pa3IMKyBa OJf TECTAMEHTOT.
Hajcrapure xomummiu coapikene (UASMKOMUCH, HO KJIACYHOTO IMPaBo,
MPOLINPYBAjKU TH MOXXHOCTUTE MPEABUACIO U MaHYMHUCHUH, JIETaTH Ma U
oTpesieNyBame Ha TYTOPHU U TH.

Enen on ycnoBure 3a MOJNHOBAaXHOCT Ha KOOULWIOT OMIIO
testamentifactioactiva, WCTO KakKO Kaj TECTAMEHTOT, HO 0e3 morpeda o1
MOYMTYBamkE Ha HEKOja moceOHa hopma’,

Ce A0 BPEMCTO Ha IPABHOTO CAHKIHUOHPAKLC, HU3BPLIYBAKBLCTO HaA
OI[peI[6I/ITe Ha KOAUTUIIOT, 3aBUCCJIO UCKITYYHUBO O/ BOJ'Ij aTa Ha HAaCJICAHUIIUTC

2 Cnopenbara co ynuiapaHara CyncTHTYIHja(o1 Kae U ro Bieue CBOjOT Ha3MB) CE COCTOM
TOKMY BO TO@ IITO IOCTOEJIA MOXXHOCT Jla C€ MCIIOJIHK YCIIOBOT MMEHYBAaHHOT HACIEIHUK
CaMOCTOJHO J]a COCTaByBa TECTAMEHT. Bo IPBHOT cilyuaj co HACTAIyBambe Ha [OJIHOJIETCTBOTO,
a BO BTOPHOT CO M3JIEKyBambe Ha OoliecTa.

24 OnpenbuTe 3a MOYNTYBabE Ha (hOpPMATa KAKO YCIIOB 32 MOMHOBAXHOCT MEly TECTAMEHTOT
U KOAMIMJIOT CO TEKOT Ha BPEMETO ce MOBeKe ce MpHOIKyBasie, co omiea Ha (akToT
LITO TOCTENEeHO C€ HAaMyIITal CTPOTHOT (OopMaln3aM 3a COCTaByBalbe HA TECTAMEHT.
Cemak, 3a TpPaBOBaJWJACH KOAWIMI OWIe TOTPEOHM TeET CBeAOlU (HAMECTO CeayMTe
Kaj TECTaMEHTOT) W KOTHUIMJIOT MOXKeNl da Omae KOHBAJMIUpPAaH BO CIIy4aj OCTAaBUTEIOT
6estestamentifactioactivagonoaHATENHO J1a ja CTeKHeI( BakBa KOHBAIHMIAIHMja HA TECTAMEHT
He Om1a MOYKHA)
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Ha kou Owmie ymarenu. Co JaBameTO Ha MpaBHA 3allTHTA 3alOYHANE a
Ce pas3MKyBaaT JBa OCHOBHHM BHAa Ha KOmUUWI: codicilli abintestato®u
codicillitestamentarii’®.

Ocmasumenom uman MONCHOCM 04 COCMasu U 08a UIU No8eKe
KOOUYUIU, Kou ou modicene 0a oamupaam 00 pa3iuyHu nepuoou, Ho cume ouie
NpPAoBAIUOHU OCBEH 80 CyHaume Ko2a NOOOYHENCHUON MY NPOMUBPEYU B0
00pedbume Ha nopareuHuom?’.

Jononnumenno ocucypysare 3a mecmamopom 0eKa 60 CeKoj Cryyaj
Ke Oude ucnouumyeaHa He208ama NOCieOHd 801ja, Ouna m.H KOOUYULAPHA
Kanays3yna, co Koja ce npeosudyeana kousepsuja. Taxa, 60 mecmameHmom
Modceno 0a ce Npedsudu O0eka OOKOIKY 00 Oulo Kou Npuyunu Ou Oun
HeNnoIHOBAdCEH, HeKa bude Keanughuxysan kako koouyui. Bakeama npakmuxa
npooondcuna u 3a epeme Ha Jycmunujau, Koea u Oe3 nocebHa Kiay3ynd,
HeBaNCeuKUuom mecmameHnm ce cCMemain KaKo KOOUYUL.

3akay4ok

PumckoTro  kmacumuHO IIpaBo, HOKpaj OCTAaHATUTC CBOjCTBa, Ha
TECTAMCHTOT OTCCKOIramr My Io IpHuaaBal anI/I6}7TOT Ha OTIIOBHKJIMBOCT.
TOKMy BaKBaTa MOXHOCT 3a TCCTATOPOT 3HA4YC]Ia BPpEMCHCKHN HCOI'PAHUYCHO
IpaBoO, TOA Aa Io CTOpHU CCKOrall Kora Ou caxkall.

[IpuToa crapoto ius civile npeABUAYBAJIO MOKHOCT 32 OTTIOBUKYBAH-€ Ha
TECTaMEHTOT, CAMO TOTAIll KOr'a TECTAaTOPOT CaKaJl J1a COCTaBU HOB TECTAMCHT,
BO HcTa cTpora opMa Kako U mpeTxoaHuoT. Cerak, BakBaTa IpaKTHKa Owiia
HaMyITeHa KOra 3a BaJHMIHO OTIOBUKYBamkC Ha TECTAMEHT CE CMeTale
JIejCTBUjaTa CO KOM OCTABHTENIOT jJaCHO W HEABOCMHCIICHO IMOKaXyBall JeKa
caka Jia ja IpOMCHH W3jaBaTta Ha IMocJeIHaTa Boyja. Toa Haj4ecTo ro mpaBes
CO OTKHMHYBal€ Ha TCUATUTE, KPIICHC Ha TAOMUIMTE, MPCUKTPYBambe Ha
OIpeIOUTE WM KUHEHE HAa MUCMEHUOT TECTAMEHT, KaKo U CO M3jaBa, JajicHa
npej TPojlia CBEIOLM WJIM TIPe]l HaJJISKEH OpraH, cO Koja TO OTIIOBHKYBa

25 Torarmr Kora He TIOCTOEN TECTAMEHT, BAKBOTO HE(POPMAIHO MHCMO UM OHIIO yMaTyBaHO
Ha MHTECTACKMTE HACJIEIHHIIM, CO LITO OCTABUTEJOT ja KOPUCTEN MOXKHOCTA 33 HM3BECHA
KOpEKITHja Ha MHTECTANNjaT CIOpe]] CBOja BOIIja

26 Bo mBa obmuka codicillitestamentariiconfiramati(KOTUIAI TOTBPACH BO TECTAMEHTOT)
codicillitestametariinon confirmati(KOmuII KOj HE OWJI TOTBPACH BO TECTAMEHTOT).
HuBanara npaBoBajuJHOCT Onia Bp3aHa 3a MPaBOBAJIM/HOCTA HA CAMUOT TECTAMEHT

27 3a BOYKEUKHU CE CMETaIl TOHOBHOT
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CBOjOT YCEH TeCTaMeHT.

[Toxpaj mpaBOTO HAa TECTATOPOT HA HEKO] O]l BEKEe HABEICHUTE HAYMHH
3a OTIOBHKYBamhE Ha TECTAMEHTOT, TO] MOXKEIl Jia He MPEIU3BUKYBa MPABHO
JIeJCTBO 3apajii HEKOM CBOWM HEIOCTATOIM, KOW OWiie TMPENBUICHU KaKo
CYIITHHCKH CIIOpE]I TPaBHiIaTa 3a COCTABYBamhE TECTAMEHT.

3a testamentumnullumunym HUIITOBEH c€ CMETall TECTAMEHTOT KOj
07l CaMHOT MOYETOK(YIITE BO MOMEHTOT Ha HETOBOTO COCTABYBAHE ) MMl
HEOCTaTOM BO TIOIVIE] HAa HEWCIOJHYBamk€ Ha YCIOBUTE IPOIHUIIAHU
3a (Qopmara, coapKMHATa WIM HE TIOCTOENE MaTepHjaHO-TIPABHUTE
MIPETIOCTABKH 32 COYMHYBahE TECTaMEHT. Taka TECTAMEHTOT Ha OCTaBUTEIOT
KOj HEMaJ akTHBHA Te€CTaMEHTH(aKIMja BO MOMEHTOT Ha COCTABYBAIETO, A
ce JI0 MOMEHTOT Ha CMpPTTa, CE CMETAJI 32 HUIITOBEH MCTO KaKO U TECTAMEHT
MIPU YME COCTaByBamE HE CE BOJICJIO CMETKA 3a CTPOro nmpomnuiiasara Gpopma”
1 3a/I0JDKUTETHATa CompKkuHa’™.

Gai. 2, 123. Qui filium in potestatehabet, curare debetuteum vel
heredeminstituat vel nominatimexheredet, alioquinsieum silentio praeterierit,
inutilitertestabitur..

Koj uma cun mox Bnact, Tpeba Jga BHMMaBa WIM Ja IO UMEHYBa 3a
HACJIETHUK WM IOMMEHUYHO J]a TO U3HACIEIN: BO CIPOTUBHO, aKO MOJIKYM 'O
3200MKOJIMII, TECTAMEHTOT € HUIITOBEH. ..

3a pas3nuka 0Jf HUIITOBHUOT TECTAMEHT, Kaj HEBOKCUKHOT MPHYMHATA
KOja IoBeAyBaJia 10 Toa, He MOCTOeIa BO MOMEHTOT Ha COUMHYBame. Paramero
Ha MocMpTye Koe ou Ouio suusheres, adrogatiokako matrimonium cum manu
JOBeyBaJie 10 testamentumruptum?®’.

28 Gaius.II.144 Posteriore quoque testamento, quod iure factum est, superius rumpitur;
nec interest, an extiteritaliquis ex eoheres an non extiterit: hoc enimsolumspectatur, an
existerepotuerit: ideoquesiquis ex posterioretestamento, quod iure factum est, autnolueritheres
esseautuiuotestatoreaut post mortem eius, antequamhereditatemadiret, decesseritaut per cretio
nemexclususfueritautcondicione, sub qua heresinstitutusest, defectus sit aut propter caclibatum
ex lege Iulia summotusfuerit ab hereditate, [quibuscasibus pater familiasintestatusmoritur:
nam] et priustestamentum non ualetruptum a posteriore, et posteriusaequenullasuireshabet,
cum ex eo nemo heresextiterit.

» Bpoj Ha CBEIOIH, KOPUCTEHE HA TOYHO MpeaBHcHa hopMyITa

30 Hysxuo 6uo heredisinstitutio

31McTo ce HapeKyBall M CIIOMEHATHOT OToBHKaH Tectament.Dig.28.3.0.De iniustoruptoirrito
facto testamento. 28.3.1Papinianuslibro primo definitionumTestamentumaut non iure
factum dicitur, ubisollemniaiurisdefuerunt: aut nullius essemomenti, cum filius qui fuit in
patrispotestatepraecteritusest: autrumpituraliotestamento, ex quo heresexisterepoterit, vel
adgnatione sui heredis: aut in irritumconstituitur non aditahereditate. 28.3.2 Ulpianuslibrosec
undoadSabinumTuncautempriustestamentumrumpitur, cum posterius rite perfectum est, nisi
forte posterius vel iuremilitari sit factum vel in eoscriptusest qui ab intestato venire potest:
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Testamentumirritumiak CTaHyBaJl TECTAMEHTOT YH]j TECTATOP JI0KUBEal
capitis deminutionnu ctTaHan Juie alieniiuris.

MN3BecHa CIMYHOCT BO IIpaBHAara IMOCJIEIUIA, CO CIy4yauTe Kora
TECTAMEHTOT C€ CMETaJl 32 HUILITOBEH MJIM HEBAKEUKH, UMaJjia U CUTyaIujara
KOTa M TIOKpaj CUTE HWCIIOJIHETH YCJOBU 3a TIOJHOBAXHOCT, TECTAMEHTOT
HE TO TMPOM3BEN OYECKYBAaHOTO IPaBHO JejcTBO. MMeHO, ako HHUKO] oOf
TECTAaMEHTAJTHUTE HACJAEAHHUIIM BO COIJIACHOCT CO CBOjara BOJja, WIIH
HE3aBHUCHO O] Hea, He To mpdaruiie HacIeACTBOTO, U30CTaHAI MPEHOCOT Ha
npaBaTa U OOBPCKUTE HA HACJICTHUIIUTE, TAKBUOT TECTAMEHT CE€ HapeKyBal
testamentumdestitutum.

Ha HeBaxHOCTa Ha PHMCKHTE TECTAMEHTH C€ OJIHECyBaja U CIHA
onpenda ol MOCTKIIACHYHHUOT TIEPUOJl, KOja TOMIPKYBAjKH IO CTaBOT JCKa
Tpeba J1a ce MoCTaBu BPEeMEHCKa paMKa BO Koja OM BaXkell €ICH TECTaMEHT, TOj
pok To Bp3yBai 3a 10 ronuau. MI3mMeHnnTe Bo JyCTHHI]aHOBOTO 3aKOHO/IABCTBO,
JI03BOJTyBaJIC CTApPUTE TECTAMEHTH J]a MOXKE JIa C€ OTIIOBHUKAAT CO M3jaBa Mpe/l
CBEIIOLIM WJIM TIpej oBiacTeHW opraHu. CMeTajku Jieka 4OBEeKoBaTa BOJja €
IIPpOMCHJIMBA, pI/IMJ AHUTC JOCJICAHO I'0 MOYUTYBAJIC IPABOTO HA OTIIOBUKYBAHKC
Ha TECTAMEHTOT, 3aCHJIYBajKH r0 O (haKTOT IITO TECTATOPOT HUTY JOOPOBOJIHO
HE MOXeEJ J]a C€ OTKa)e OJf Toa.

tuncenim et posteriorenon perfecto superius rumpitur.

304



Dr.sci. Vedran Supukovié*

ODOVORNOSTI POMORSKOG PRIJEVOZNIKA ZA STETU ZBOG
SMRTI I TJELESNE OZLJEDE PUTNIKA

UDK:347.426.4/.6:347.795.4
Original researc paper

UvOD

Potreba formiranja jedinstvenih pravnih standarda u podruc¢ju odgovornosti
pomorskog prijevoznika za Stetu zbog smrti i tjelesnih ozljeda putnika' ve¢ je dugi
niz godina predmet rada raznih institucija koji se bave unifikacijom propisa
pomorskog prava?. Trenutno stanje ne zadovoljava suvremene potrebe trzista
1 standarde zastite putnika. U globalnoj medunarodnoj plovidbi primjenjuje se
Atenska konvencija o prijevozu putnika i njihove prtljage morem iz 1974.% i
njezin Protokol iz 1976. koji ne pruZaju dostatnu zastitu putniku, najvise zbog
temelja odgovornosti po kojoj odgovara pomorski prijevoznik i niskih iznosa
naknade Stete za odgovornosti zbog STOP-a u odnosu na ostale grane prava.
Tako su u meduvremenu doneseni Protokoli iz 1990. i najnoviji iz 2002.* istima
nisu pristupile mnoge drZave ugovornice Atenske konvencije.

Navedenu situaciju nastojala je barem djelomi¢no urediti Europska
Unija donoSenjem tzv. ,treceg pomorskog sigurnosnog paketa“> kojima se

* Docent Pravnog fakulteta Osijek, Republika Hrvatska.

! Nastavno “odgovornost za Stetu zbog STOP”.

2 Najznacajnija od njih je Medunarodna pomorska organizacija (engl.International Maritime
Organization — IMO), specijalizirana organizacija UN-a osnovana Konvencijom UN-a 1948.
Sjediste joj je u Londonu. Ima iskljuéivo savjetodavnu ulogu, a dokumenti i zakljucci koje
donosi nisu obvezni za drzave dok ih vlada doti¢ne drzave ne prihvati. Cilj i svrha organizacije
jest razmjena informacija izmedu vlada te njihova suradnja u pomorskim pitanjima, briga
o sigurnosti na moru, te izrada i pomaganje u izradi normi koje se odnose na sigurnost te
uklanjanje diskriminacije i nepotrebnih ograni¢enja na moru koje uvode pojedine vlade.
Organizacija saziva 1 priprema razne konvencije i medunarodne konferencije te pomaze u
postizanju sporazuma u pitanjima mora. Preuzeto sa sluzbene stranice IMO-a:http:/www.
imo.org/Pages/home.aspx, posljednji put pregledano 12.06.2013.

3 Nastavno: Atenska konvencija

* Nastavno: Protokol iz 2002. godine

5Tzv. ,,Tre¢i sigurnosni paket EU“ u kontekstu rada odnose se na propise koji reguliraju
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u regionalnu plovidbu u slu¢aju odgovornosti za Stetu zbog STOP-a drzava
¢lanica implementiraju rjeSenja Protokola iz 2002. 1 IMO Rezerve i Smjernice
za implementaciju Atenske konvencije®. Navedeni paket sadrzajno ne
inkorporira da su se EU ¢lanice obvezale Protokolom iz 2002. na medunarodnoj
razini jer je ta odluka u nadleznosti drzava clanica, dakle postignuta je samo
regionalna unifikacija.

Sukladno postoje¢im promjenama zbog clanstva u Europskoj Uniji,
Republika Hrvatska je implementirala i tzv. tre¢i pomorski sigurnosni paket.
Iako se za sada joS se nije obvezala Protokolom iz 2002., godine u Europskoj
uniji postoji konsenzus oko njegovog prihvacanja. Uslijed navedenih trendova
poostravanja granica odgovornosti kao i visine naknade Stete u odnosu na specificnost
pomorskog prava gdje pomorski prijevoznik odgovara prema nacelu dokazane, a
samo iznimno prema nacelu pretpostavljene krivnje, situacije su s kojom se danas
susrec¢emo, te je realno oc¢ekivati daljnje tendencije k poostravanju i izjednacavanju
istih s ostalim granama prometa. Stoga ¢e i Republika Hrvatska’ kao zemlja koja
tezi povecanju opsega pomorskog prijevoza, a osobito turizma, morati u¢i u
trku sa konkurencijom te ponuditi prihvatljivija pravna rjeSenja, a sve s ciljem
uspostave efikasnije pravne zastite i sigurnosti putnika.

Kroz rad je dan presjek pravne regulative za odgovornost za Stetu zbog
STOP-a na nacin da se izlaganjem osnovnih pojmova o ugovoru o prijevozu putnika
morem nastoji odgovoriti na moguce situacije u praksi, a temeljem kojih moze nastati
ugovorna i izvanugovorna odgovornost za Stetu zbog STOP-a. Vazna distinkcija
u odnosu na druge grane prometa je i postojanje isklju¢enja odgovornosti
uslijed postojanja egzoneracijskih razloga kao i ogranicenja te odgovornosti
do odredenih iznosa po putniku/putovanju ili Stetnom dogadaju, a u odredenim
slucajevima kada je pomorski prijevoznik ujedno i brodovlasnik postoji
i globalno ogranicenje odgovornosti tj. u odnosu na ukupnost svih Steta na
jednom brodu.

Naime, sama ¢injenica da pomorski prijevoznik moze, ali i ne mora biti

odgovornost za §tetu zbog STOP-a: Uredba EC 392/2009 od 23. travnja 2009., Uredba
1177/2010 o pravima putnika koji se prevoze morem i unutarnjim plovnim putovima i
Direktiva 2009/20/EZ Europskoga parlamenta i Vije¢a od 23. travnja 2009. o osiguranju
brodara za pomorske trazbine. Najnovijom novelom Pomorskog zakonika implementirane
su odredbe koje su u skladu sa Uredbom Vijeca br. 392/2009 o odgovornosti pomorskog
prijevoznika za putnike u slucaju nezgode i Direktiva 2009/20/EZ Europskoga parlamenta
i Vijeca od 23. travnja 2009. o osiguranju brodara za pomorske trazbine. Cf.¢l.1.a. Zakon o
izmjenama i dopunama Pomorskog zakonika NN br.56 1141/2013.

¢ IMO Rezerva i Smjernice za implementaciju Atenske konvencije iz 2002.godine, nastavno:
IMO Smjernice.

7 Pomorski zakonik NN broj 181/2004, 76/2007, 146/2008, 61/2011, 56/2013, nastavno:
Pomorski zakonik.
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brodovlasnik, odnosno brodar utjeCe na ogranic¢enje odgovornosti za Stetu
zbog STOP-a koji je ujedno i1 brodovlasnik, a da se pritom propisi koji ju
ureduju medusobno ne iskljucuju nego nadopunjuju i time dovode pomorskog
prijevoznika koji je ujedno i brodovlasnik u znatno bolji pravni polozaj od
pomorskog prijevoznika koja nije brodovlasnik. Dakle, granice odgovornosti
pomorskog prijevoznika koji je ujedno i brodovlasnik ureduju se ,,globalno i
objektivno®, tj. obzirom na kapacitet broda, a granice odgovornosti pomorskog
prijevoznika koji nije brodovlasnik pojedina¢no odnosno ,,po broju putnika“
te se time polozaj putnika se znatno otezava.

Obzirom na postojanje velikih odstupanja u medunarodnoj i domacoj
plovidbi nuzno je Sto prije ujednaciti temelje odgovornosti za Stetu zbog
STOP-a, na nac¢in da bi Republika Hrvatska pristupanjem Protokolu iz 2002.
godine barem djelomi¢no ujednacila ovu pravnu regulativu i povisila standard
zastite sukladno trenutnim visokim zahtjevima sigurnosti uslijed sve ¢es¢ih
napada na sigurnost putnika za vrijeme prijevoza.

2. UGOVOR O PRIJEVOZU PUTNIKA MOREM

2.1. Pojam i bitni elementi ugovora o prijevozu putnika morem

Sukladno Pomorskom zakoniku, ugovor o prijevozu putnika morem?® je ugovor
kojim se pomorski prijevoznik obvezuje prevesti putnika brodom, a putnik se
obvezuje da ¢e za to platiti prevozninu’. Iz navedene definicije proizlazi da su
bitni elementi ugovora put, putnik i prevoznina'!®, no unato¢ tomu za pitanje
postojanja odgovornosti pomorskog prijevoznika, prevoznina nije relevantana
jer prijevoznik odgovara i za besplatan prijevoz putnika, tj. ako nije placena
prevoznina.'!

§ Nastavno: ,,ugovor o prijevozu®

9 Cl. 599.st.1.Pomorskog zakonika cf. Pavié¢ Drago, Pomorsko imovinsko pravo, Knjizevni
krug Split 2006. ,str. 267. Atenska konvencija definira ugovor o prijevozu putnika kao ugovor
koji sklapa prijevoznik (dakle ne navode se obje ugovorne strane ve¢ samo prijevoznik) ili u
¢ije ime taj ugovor sklapa za prijevoz putnika ili prijevoz putnika i njegove prtljage morem,
ovisno o slucaju.

10 Put 1 putnik spadaju u stvarno, a prevoznina u pravno bitan element ugovora o prijevozu
putnika. Ugovor o prijevozu putnika je neformalan i moze se sklopiti pismeno i usmeno pa
izdavanje putne karte nije obvezatno. Nepostojanje, neispravnost ili gubitak putne karte ne
utjece na postojanje, valjanost i sadrzaj ugovora o prijevozu, a time i na mogucu odgovornost
za smrt ili tjelesnu ozljedu. Oboriva je predmnijeva da sadrzaj putne karte odgovara
sklopljenom ugovoru. Putna karta moze glasiti na ime ili na donositelja.

1 C1.612.st.2. Pomorskog zakonika: ,,Odredbe Zakonika o odgovornosti prijevoznika za smrt
ili tjelesne ozljede putnika primjenjuju se i kad se prijevoz obavlja besplatno.,, Za ostale
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Dakle. odgovornost za Stetu zbog STOP nastaje kad pomorski prijevoznik ne
ispuni svoju glavnu obvezu iz ugovora o prijevozu putnika da uredno, bez zakasnjenja
i prekida, preveze putnika od polazista do odredista i to bez povrede putnikova
tjelesnog integriteta'? za vrijeme prijevoza.

U domacoj plovidbi®® odgovornost prijevoznika za Stetu zbog smrti i
tjelesnih ozljeda putnika'* regulirana je Pomorskim zakonikom' i supsidijarno
Zakonom o obveznim odnosima'®, a u medunarodnoj plovidbi'” Atenskom
konvencijom o prijevozu putnika i njihove prtljage morem, iz 1974. sa
prate¢im Protokolima 1976., 1990. 1 2002.

odgovornosti na temelju besplatnih ugovora o prijevozu primjenjivale bi se odredbe opéeg
gradanskog prava.

12 Uvjetno se kao sporedne obveze pojavljuju obveze prehrane putnika, zabava na brodu
no one nisu nuzne za izvrSenje prijevoza. Glavna obveza putnika je platiti prevozninu, te
postivati red na brodu i upute ¢lanova posade, ne ugrozavati brod, stvari i druge osobe na
brodu -sporedne obveze

13 C1.9. Pomorskog zakona definira pomorsku kabotazu za prijevoz putnika izmedu hrvatskih
luka. Pomorska kabotaza ukljucuje obalnu kabotazu tj. prijevoz putnika ili robe morem
izmedu luka koje se nalaze na kopnu bez pristajanja na otocima, te otocnu kabotazu tj. prijevoz
putnika i robe morem izmedu luka na kopnu i luka na jednom ili vise otoka, luka na otocima.
14 Prijevoz prtljage u praksi se uvijek odvija istodobno sa prijevozom putnika, no pravno
gledano rije¢ je o dva odvojena ugovora. Stoga se i pitanje odgovornosti pomorskog
prijevoznika razdvaja.

15 C1. 598.-633. Pomorski zakonik, Narodne novine br. 181/04, 76/07, 146/08 i 61/1. Odredbe
su u skladu sa Atenskom konvencijom o prijevozu putnika i njihove prtljage morem iz 1974.,
te prate¢im Protokolima iz 1976. i 1990., te Uredbom Vijec¢a br. 392/2009 o odgovornosti
pomorskog prijevoznika za putnike u sluc¢aju nezgode i Direktiva 2009/20/EZ Europskoga
parlamenta i Vijeca od 23. travnja 2009. o osiguranju brodara za pomorske trazbine. Cf.¢l.1.a.
Zakon o izmjenama i dopunama Pomorskog zakonika NN br.56 1141/2013.

Podrobnije: Marin J., Ugovori o prijevozu putnika i prtljage morem, Pravni fakultet Sveucilista
u Zagrebu, Zagreb, 2005.

16 C1. 694.-698. Zakon o obveznim odnosima, Narodne novine br. 35/05, 41/08 i 125/11.

17 Nastavno ,,medunarodna plovidba‘“ oznacava prijevoz putnika i prtljage u medunarodnoj
plovidbi i nacionalnoj plovidbi brodovima klase A i B kako su definirani Direktivom 2009/45/
EZ Europskoga parlamenta i Vijeca o sigurnosnim pravilima i normama za putnicke brodove,
primjenjuje se Uredba 392/2009 Europskoga parlamenta i Vijeca o odgovornosti prijevoznika
u prijevozu putnika morem u slucaju nesrec¢a. Navedeno je bitno razlikovati jer se na prijevoz
putnika i prtljage brodovima koji ne spadaju u klasu A i Bi u domacoj plovidbi primjenjuju
odredbe Pomorskog zakonika.
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Tablica 1. Propisi koji reguliraju odgovornost za Stetu zbog STOP-a

2. Atenska
1. Medunarodna k onvencija o
Konvencija za prijevozu putnika
A. . . . 1 njihove prtljage
I. Osnovna | izjednacenje nekih .
Medunarodna s . . morem, iz 1974.
. skupina'®: pravila o prijevozu .
plovidba . . sa prate¢im
putnika morem, iz .
1961 Protokolima
’ 1976., 1990. i
2002.,
1.Medunarodna .
konvencija o 2 Konvgvncu.a
ogranitenju o0 ogranicenju
d ti
II.Dopunska | odgovornosti viasnika c())mi(:\sllser:(r):ibizr?e
skupina'® | pomorskih brodova, iz P T
1957.%, sa Protokolima ::rcl)fglfc;li?: Ii:el9'9563
iz 1957.,1 1979. i '
& godilne godine??,
RH: Atenska
B. Domaca Pomorski Zakon o obveznim konvencija,
) lovidba zakonik- odnosima-  lex Protokol 1976.
P lex specialis generalis 11990.+ IMO
Smjernice
Direktiva 2009/20/
EZ Europskoga
parlamenta i Vijeéa
C.Europska | Uredba | 1140 11772010 | od 23. travnja
Unija 392/2009 . .
2009. o osiguranju
brodara za
pomorske trazbine?

18Republika Hrvatska je pristupila Protokolima 1976. i 1990. Nije pristupila Protokolu Atenske
konvencije iz 2002. godine koji poostrava sustav odgovornosti tako $to razdvaja slucajeve
kada je Steta posljedica «pomorskih nezgoda» (brodolom, sudar, nasukanje, eksplozija, pozar,
mana broda) od ostalih uzroka Stete. Ako je Steta posljedica neke od pomorskih nezgoda, tada
prijevoznik odgovara objektivno do iznosa od 250 000 SDR. Za stetu koja prekoracuje taj
iznos odgovara na temelju pretpostavljene krivnje do iznosa od 400 000 SDR. Ako Steta nije
posljedica pomorske nezgode, temelj odgovornosti je dokazana krivnja, a granica je 400 000
SDR. Podrobnije: J. Marin, Ugovori o prijevozu putnika i prtljage morem, o.c., str. 51.-66.
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2.2. Ugovorne strane i druge osobe

Ugovorne strane iz ugovor o prijevozu putnika su putnik?® i pomorski
prijevoznik®’. Odgovornost za §tetu zbog STOP-a osim prijevoznika tj. osobe
koja je sklopila ugovor o prijevozu, solidarno s prijevoznikom i to u pogledu
dijela prijevoza koji obavljaju odgovaraju i stvarni prijevoznik. To je osoba
razlicita od prijevoznika koja moze biti vlasnik broda, narucitelj ili bilo osoba

YTreba spomenuti i Medunarodnu konvenciju za izjedna¢enje nekih pravila koja se odnose
na ograniCenje odgovornosti vlasnika pomor—skih brodova, iz 1924. kojom je obvezano
samo devet zemalja (Belgija, Brazil, Dominika, Madarska, Malgaska Repu—blika, Poljska,
Portugal, Spanjolska i Turska), a od kojih samo Brazil i Madarska nisu potpisali niti jednu
drugu konvenciju za ogranic¢enje odgovornosti za slucaj odgovornost za Stetu zbog STOP.

20 Nastavno: Konvencija iz 1957.

2'Nastavno: Konvencija iz 1976., Republika Hrvatska je ugovornica navedene Konvencije od
dana 02. ozujka 1993. NN, Medunarodni ugovori, br. 2/1992

22Podrobnije Marin J., op.cit. 27-76. Autor upucuje na tekst navedenih propisa v. Grabovac 1.,
Hrvatsko pomorsko pravo i medunarodne konvencije, Knjizevni krug, Split, 1995.
ZRegulation (EC) No 392/2009 of the european parliament and of the council of 23 April
2009 on the liability of carriers of passengers by sea in the event of accidents (Text with EEA
relevance), [2009] OJ L 131, str. 24. Uredba (EC) 392/2009 implementira rjeSenja Atenske
konvencije iz2002. 1 IMO Rezerve i smjernica u pravo EU. EU je pristupila Protokolu iz 2002.
, ali on jos$ nije stupio na snagu. Uredba se primjenjuje od trenutka kada EU postane stranka
Atenske konvencije ili najkasnije od 31.12.2012. Primjenjivati ¢e se na svaki medunarodni
prijevoz i prijevoz unutar drzave ¢lanice za odredene brodove, tj. svaki medunarodni prijevoz
i prijevoz unutar drzave ¢lanice za odredene brodove (A i B brodovi prema Direktivi 918/18/
EC, uz prijelazni period; C i D brodovi: saciniti propis do 30.6.2013.) ako brod vije drzavu
Clanice ili je u njoj upisan; ili je ugovor sklopljen u drzavi ¢lanici; ili je luka ukrcaja ili
iskrcaja, prema ugovoru, u drzavi ¢lanici

2*Regulation (EU) No 1177/2010 of the european parliament and of the council of 24
November 2010 concerning the rights of passengers when travelling by sea and inland
waterway and amending Regulation (EC) No 2006/2004 (Text with EEA relevance), [2010]
OJ L 334, str. 1-16.

Directive 2009/20/EC oft he European Parliament and oft he Council of 23 April 2009
on the insurance of shipowners for maritime claims, [2009] OJ L 131, str. 128. Directive
2009/20/EC oft he European Parliament and oft he Council of 23 April 2009 on the insurance
of shipowners for maritime claims, [2009] OJ L 131, str. 128.

2 (1.598. t.4. Pomorskog zakonika. Putnik je osoba koja se prevozi brodom na temelju
ugovora o prijevozu putnika ili koja prati vozilo ili Zive zivotinje koje se prevoze na temelju
ugovora o prijevozu stvari. On je obvezan platiti prevozninu no obveznik plac¢anja prevoznine
mozZe biti i druga osoba koja se na to obvezala iako nije putnik.

27 Nastavno pod pojmom pomorski prijevoznik misli se na prijevoznika definiranog ¢1.598.
st.1.Pomorskog zakonika: ,,Prijevoznik je osoba koja sklapa ugovor o prijevozu ili u ¢ije
se ime taj ugovor sklapa, bilo da on sam stvarno obavlja prijevoz bilo da ga obavlja preko
stvarnog prijevoznika.*
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koja iskoriStava brod koji stvarno obavlja prijevoz u cijelosti ili samo dio
prijevoza®,

Prijevoznik odgovara za §tetu koju prouzroce osobe koje rade za prijevoznika
i to samo ako se radi o Stetnim radnjama pocinjenima za obavljanja duznosti.
Prijevoznik za svoga djelatnika odgovara samo u onim situacijama u kojima je
isti stvarno pocinio odredenu Stetu. Za razliku od prijevoza stvari, kod prijevoza
putnika i odgovornosti prijevoznika za rad njegovih radnika i zastupnika, irelevantna
je Cinjenica je li pogreska radnika, odnosno zastupnika, koja je prouzrocila Stetu,
komercijalna ili nauti¢ka pogreska.

Ako se prijevoz obavlja uz sudjelovanje vise prijevoznika, za Stetu zbog smrti
i tjelesne ozljede putnika odgovaraju solidarno prijevoznik koji je ugovorio prijevoz
i prijevoznik za Cijega se prijevoza zbio Stetni dogadaj. To pravilo vrijedi bez obzira
na to je li ugovorom o prijevozu prijevoznik koji je taj ugovor sklopio s putnikom
bio ovlasten koristiti usluge drugih prijevoznika (izravni prijevoz) ili je ugovorni
prijevoznik, koriste¢i svoju zakonsku ovlast, povjerio dio ili ¢itav prijevoz drugom
prijevozniku (stvarnom prijevozniku).”’ Izmedu ugovornog i ostalih prijevoznika
koji doista izvrSavaju prijevoz postoji medusobno pravo regresa u pogledu
iznosa koji je netko od njih isplatio putniku na ime naknade Stete zbog smrti i
tjelesne ozljede putnika.

2.3. Zastara

Kod ugovora o prijevozu putnika morem trazbine s naslova odgovornosti za
Stetu zbog STOP zastarijevaju nakon dvije godine, te nije predvidena mogucnost
produljenja roka*®. Na pocetak tijeka zastarnog roka primjenjuju se odredbe
Pomorskog zakonika kao lex specialis u odnosu na Zakon o obveznim
odnosima, pa se tako pocetak tijeka zastarnog roka racuna kod:

e tjelesne ozljede nastale za vrijeme prijevoza putnika od trenutka

2 Tbid.¢1.598.st.1.,2.,3. cf.€l.5.t.32. Pomorskog zakonika. Prijevoznik koji stvarno obavlja
prijevoz u cijelosti ili djelomicno je stvarni prijevoznik ili, u mjeri u kojoj prijevoznik stvarno
obavlja prijevoz Brodar je osoba koja je posjednik broda i nositelj plovidbenog pothvata, s tim
Sto se pretpostavlja, dok se ne dokaze suprotno, da je brodar osoba koja je u upisniku brodova
navedena kao vlasnik broda

» Clanci 652.-656. Pomorskog zakonika.

3 Pomorski zakonik ne propisuje mogucnost produljenja roka kod Ugovora o prijevozu
putnika i prtljage morem, takva moguénost predvidena je samo za ugovore o iskoriStavanju
broda, dok Atenska konvencija priznaje dva nacina produljenja zastarnog roka i to ugovorom
stranaka i izjavom vozara.
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iskricaja putnika’';

e slucaju smrti putnika u tijeku prijevoza kada vrijeme zastare pocinje
te¢i od dana kad je brod stigao ili trebao sti¢i u luku u kojoj se putnik

namjeravao iskrcati’?;

e slucaju tjelesne ozljede putnika koja se dogodila u tijeku prijevoza, a
zbog koje je nastupila smrt poslije iskrcaja kada zastarni rok pocinje teci
od dana smrti putnika.

Tuzba za naknadu Stete zbog STOP se mora podnijeti u roku od tri godine od
dana iskrcaja inace se gubi pravo na naknadu $tete**. Ovaj je rok stoga prekluzivan,
a ne zastarni rok kao u Atenskoj konvenciji, Sto ima za posljedicu gubitak
prava na naknadu Stete opéenito, a ne samo sudskim putem. Naime, obveza bi
prema pravilima obveznog prava nakon proteka roka zastare postala naturalna,
tj. ne bi prestala nego ju se ne bi moglo utuZiti, $to znaci da bi duznik i dalje
imao pravo primiti ispunjenje**. Pomorski zakonik ne sadrzi odredbe o zastoju
1 prekidu zastarijevanja u pogledu trazbina za slu¢aj smrti 1 tjelesne ozljede
putnika pa se supsidijarno se primjenjuju odredbe ¢l. 381-393. Zakona o
obveznim odnosima.

Sukladno Protokolu iz 2002.godine odredeno je da se zastoj i prekid
zastarijevanja ureduju prema pravu drzave suda koji odlucuje o sporu ali ni u kojem
slucaju tuzba se ne moze podnijeti nakon proteka roka od pet godina od iskrcaja
putnika ili kada se iskrcaj trebao obaviti, ovisno $to je kasnije ili ako prije proteke

31 Kao lex generalis ne primjenjuje se ¢l. 361., Zakona o obveznim odnosima koji kaZe da
zastarijevanje pocinje te¢i prvog dana poslije dana kada je vjerovnik imao pravo zahtijevati
ispunjenje obveze ako zakonom za pojedine slucajeve nije $to drugacije propisano.

32 Razlike u odredbama Pomorskog zakonika i Atenske konvencije se odnose na trenutak
pocetka racunanja zastarnog roka u slucaju smrti putnika koja je nastala u tijeku prijevoza.
Atenska konvencija propisuje da se tada vrijeme zastare racuna ,,0d dana iskrcaja“ ili ,,0d
dana kada se iskrcaj trebao izvrsiti ovisno o tome Sto je kasnije”. Dok bi primjena odredbe
Pomorskog zakonika ,,dan kan kad je brod trebao sti¢i u luku u kojoj se putnik namjeravao
iskrcati® bila moguca samo kada brod u tu luku nije uopce stigao.” Op. cit. bilj. Branko
Jakasa: Sistem plovidbenog prava Jugoslavija treca knjiga, Ugovori o iskoristavanju brodova,
Zagreb, 1980., str. 209.

3 Clanak 673., st. 5., t. 2. Pomorskog zakonika. Podrobnije o zastari: J. Marin, op.cit., str.
20.-25. Zastara trazbina za Stete zbog STOP uredena je Pomorskim zakonikom i Atenskom
konvencijom o prijevozu putnika i njihove prtljage morem iz 1974. godine v. Marina J, op.
Cit. Str. 38-40. podrucje primjene Atenske konvencije., 1.7.1.

3% Podrobnije Marin J., op.cit. str. 22 Na prekluzivne rokove sud pazi po sluzbenoj duznosti,
a na zastaru samo na prigovor stranaka. Ovo je vjerojatno bila pogreska, a ne namjera
zakonodavca jer ako se uzme u obzir nepostojane odredaba takvog tipa u Konvenciji iz 1961.
i Atenskoj konvenciji iz 1974. Atenska konvencija i Konvencija iz 1961. zabranjuje da se
podnese tuzba nakon roka od tri godine, no to ne utjece na gubitka prava na naknadu Stete.
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od roka od tri godine od dana kada je tuzitelj doznao ili je razumno morao doznati za
ozljedu, gubitak ili oStecenje prouzroceno nesrecom.

Zastoj i prekid zastarijevanja uredeni su pravilima obvezno prava pa tako zastoj
zastarijevanja®> kod odgovornosti za Stetu zbog STOP-a nastupa s obzirom na
odredene osobe kod osoba na vojnoj duznosti za vrijeme mobilizacije, rata
ili ratne opasnosti, medu supruznicima, roditeljima i djecom, Sti¢enikom 1
starateljem, osobama koje zive u izvanbracnoj zajednici, osobama zaposlenim
u domacinstvu prema poslodavcu i ¢lanovima poslodavceve obitelji te u
takvim slucajevima zastara ne tece sve dok traje radni odnos.

Posebno se ¢im zanimljivom odredba o tzv. “nesavladivim preprekama‘
zbog kojih vjerovnik ne moze sudskim putem zahtijevati ispunjenje obveza.
Odluka o tome je li prepreka za vjerovnika bila savladiva je prepusStena
diskrecijskoj ocjeni suda. Smatra se, u teoriji i praksi, da bi u krug takvih
prepreka ulazili razlozi kao §to su to:**obustava rada suda, rat, epidemije,
elementarne nepogode, zakonom predviden moratorij na placanje dugova,
bolest vjerovnika i druge nesavladive prepreka koje « onemogucuju konkretnog
vjerovnika da zbog takvih okolnosti osobno zahtijeva ispunjenje duznikove
obveze sudskim putem.

Vazno je istaknuti da zastara ne moZe nastupiti prije zakonom
predvidenog vremena u slucaju kada je vjerovnik maloljetna ili poslovno ne-
sposobna osoba bez zastupnika. U tom slucaju zastara ne moZe nastupiti dok
ne proteknu dvije godine od kada je vjerovnik postao poslovno sposoban,
odnosno dobio zastupnika. Drugi slu¢aj kada zastara ne moze nastupiti prije
zakonom predvidenog roka je kad postoji trazbina prema osobi koja je na
odsluZenju vojnog roka ili na vojnoj vjezbi. Zastara ovih trazbina ne moze
nastupiti dok ne proteknu tri mjeseca od odsluZenja vojnog roka, odnosno
prestanka vojne vjezbe.*

Prekidom zastarijevanja se smatra priznanje duga od strane duznika®’ i
podizanje tuzbe od strane vjerovnika kao i1 svaka druga radnja protiv duznika
pred sudom ili drugim nadleznim tijelom, poduzetom radi utvrdivanja,
osiguranja ili ostvarenja potrazivanja, uz uvjet da vjerovnik ne odustane li
od tuzbe ili radnje, te njegova tuzba ili zahtjev ne budu odbaceni odnosno
poduzeta mjera ponistena.

3% Zakon o obveznim odnosima

36 Podrobnije Marin J., op.cit. str. 25.

37 Konkludentnim radnjama duznika se takoder moze priznati dug, dok Sutnja duznika na
vjerovnikov zahtjev da mu nadoknadi dug ne znaci priznanje.
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III. ODGOVORNOST ZA STETU ZBOG SMRTI I TJELESNE
OZLJEDE PUTNIKA

U okviru ¢e ovog dijela seminarskog rada biti govora o odgovornosti
prijevoznika u vezi s nastalom Stetnog dogadaja Cije su posljedice smrt i tjelesne
ozljede putnika.

3.1. Temelj odgovornosti prijevoznika

Prijevoznikova odgovornost za Stetu zbog STOP moze biti ugovorna i
izvanugovorna.*® Stoga za Stete nastale za vrijeme prijevoza u odnosu na
putnika prijevoznikova odgovornost je ugovorna buduci da je osnova njihova
medusobnog odnosa ugovor, a prijevoznik je prekrSio svoje obveze iz tog
ugovora, dok ¢e bez obzira je 1i sklopljen ugovor o prijevozu pomorski
prijevoznik odgovarati izvanugovorno ako je do Stete doslo izvan vremena
prijevoza, tj. samo onda kada se radi o tjelesnoj ozljedi putnika ili ako za Stetu
zbog smrti putnika odgovara osobama koje nisu s njime sklopile ugovor, a trpe
Stetu zbog smrti putnika.

U domacoj plovidbi, pomorski prijevoznik odgovara prema nacelu
dokazane krivnje, a u slucaju ,,pomorske nezgode* odgovara prema principu
pretpostavljene krivnje. Potonji temelj odgovornosti primjenjuje se kod
pomorske nezgode tj. brodoloma, sudara, nasukanja, eksplozije, poZara i mana
broda kada se Steta nadoknaduje prema putniku i putovanju.

U medunarodnoj plovidbi se primjenjuje tzv. tre¢i pomorski sigurnosni
paket koji je Republika Hrvatska implementirala posljednjim promjenama
Pomorskog zakonika iz svibnja 2013. godine*’. Na navedene slucajeve
pomorske nezgode (+prevrnuce) primjenjuje se objektivni temelj odgovornosti.
Pomorski prijevoznik tada odgovara bez obzira na krivnju i to po putniku
i Stetnom dogadaju®’, a ukoliko S$teta nije posljedica pomorske nezgode
prijevoznik odgovara prema principu dokazane krivnje*, s tim da drzave

3% Grabovac Ivo, Prijevozno ugovorno pravo Republike Hrvatske, knjizevni krug Split,
1999., str. 107. ,,O¢uvanje tjelesnog integriteta ukljucuje prijevoznikovu obvezu da putniku
osigura minimum prikladnog prostora na brodu, pa i davanje.hrane na duzim relacijama (na
putovanjima koja traju vise dana).*

¥ V.bilj.5.

% Vazno je upozoriti na ¢injenicu da je po jednom putovanju moguce vise $tetnih dogadaja,
pa je i u tom pogledu poostrena odgovornost prijevoznika.

4 Opt-out klauzulom je uvedena moguénost da drzave stranke zadrzi ili uvede vise granice
odgovornosti (ili neogranic¢enu odgovornost) u slucaju prijevoznika koji su pod jurisdikcijom
svojih sudova.* preuzeto sa: http://www.imo.org/about/ conventions/listofconventions/pages/
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mogu ugovoriti 1 opt-out klauzulu tj. neograni¢enu odgovornost pomorskog
prijevoznika.

3.2. Obujam odgovornosti

Pomorski zakonik nema izri¢itih odredbi o obujmu naknade Stete pa se
supsidijarno primjenjuju odredbe Zakona o obveznim odnosima* temeljem kojeg
oSte¢enik ima pravo na naknadu materijalne Stete u slu¢aju smrti, a posebno u
slucaju tjelesne ozljede ili oStecenja zdravlja 1 nematerijalnu Stetu.

U slucaju smrti nadoknaduju se uobicajeni troskovi pogreba, troSkovi
lije¢enja od zadobivene ozljede, drugi potrebni troSkovi u vezi s tim lijeCenjem,
izgubljena zarada za vrijeme lijeCenja (od dana zadobivene ozljede do dana
smrti), izgubljeno uzdrzavanje osobama koje je poginuli uzdrzavao 1 osobama
koje su po zakonu imale pravo zahtijevati uzdrzavanje, izgubljeno pomaganje,
itd.

U slucaju tjelesne ozljede ili naruSavanja zdravlja, nadoknaduju se
troskovi lijecenja, drugi potrebni troskovi u vezi s tim lijeCenjem, izgubljena
nesposobnosti za rad za vrijeme lijeenja, izgubljena zarada zbog potpune
ili djelomi¢ne nesposobnosti za rad, trajno povecane potrebe oStecenika te
uniStena ili smanjena moguénost oSte¢enikovog razvoja ili napredovanja, itd.
Popis materijalnih Steta nije taksativan.

Ostecenik ima pravo na naknadu obi¢ne (stvarne) Stete i izmakle koristi®.
Nacelo “potpune naknade”* koje se u ovom slu¢aju primjenjuje predstavlja
naknadu koju odreduje sud u svoti koja je potrebna da se oSteCenikova
materijalna situacija dovede u ono stanje u kojem bi se nalazila da nije bilo
Stetne radnje ili propusta bez obzira je li rije¢ 0o ugovornoj i izvanugovornu
odgovornost za Stetu zbog STOP, na naCin da je ovo opce pravilo limitirano
posebnim pravilom Pomorskog zakonika o ogranienju prijevoznikove
(brodarove) odgovornosti®.

S naslova nematerijalne Stete moze se potrazivati naknada za fizicke
bolove, dusevne bolove zbog smanjenja zivotne aktivnosti, duSevne bolove
zbog naruzenosti, dusevne bolove zbog smrti bliske osobe, dusevne bolove
zbog narocito teSkog invaliditeta bliske osobe i strah. Na vrste i obujam Steta

athens-convention-relating-to-the-carriage-of-passengers-and-their-luggage-by-sea-(pal).
aspx, zadnji puta pregledano 14.06.2013.

# Nastavno: ZOO

# J. Marin kao primjer navodi izmaklo uzdrZavanje ili izmakla zarada, str. 16.

# Tbid.

# Infra 3.3.
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koje se nadoknaduju u slucaju smrti i tjelesne ozljede putnika primjenjuju se
odredbe Zakona o obveznim odnosima.*

3.3. Ogranicenje i isklju¢enje odgovornosti prijevoznika

Pomorski prijevoznik ne odgovara se za ¢itavu Stetu nego samo do propisanih
granica, uz uvjet da ne postoji razlog za gubitak prava na ogranicenje. To vrijedi
za izvanugovornu i ugovornu odgovornost. Granica odgovornosti prijevoznika za
Stete zbog smrti i tjelesne ozljede putnika odreduje se vremenski i vrijednosno gdje
postoji sustav opceg ( globalnog ) ograni¢enja odgovornosti i sustav pojedinacnog
ogranicenja ugovorne odgovornosti tj. po putniku, putovanju/Stetnom dogadaju.

Vremensko ograni¢enje znac¢i da je putnik osim opsega i iznosa Stete duzan
dokazati da se smrt ili tjelesna ozljeda putnik dogodila za vrijeme putovanja tj. dok
je putnik na brodu ili za vrijeme ukrcavanja i iskrcavanja, te za vrijeme“sporednog

prijevoza“.¥’

Vrijednosno ogranicenje predstavlja najvisi iznos do kojeg odgovara
pomorski prijevoznik. Pojedina¢no odredeno ogranienje s obzirom na
subjektivni element predstavlja najvisi iznos do kojeg odgovara pomorski
prijevoznik, a odreduje se s obzirom na sve zahtjeve putnika koji istaknu
zahtjev za naknadu Stete. Tako pojedinacno odredene granice “po putniku i
putovanju/u medunarodnoj plovidbi po putniku i Stetnom dogadaju dodano
se ogranicavaju ukoliko je pomorski prijevoznik ujedno i brodovlasnik/brodar
kada ima pravo na dodatna objektivna ogranicenja s obzirom na kapacitet
broda* pa tada govorimo o globalnom ogranicenju tj. s obzirom na kapacitet
broda®.

Temeljem Pomorskog zakonika u domacoj plovidbi maksimalni iznos do
kojeg odgovara pomorski prijevoznik je 175 000 SDR* po putniku i putovanju,

4 Clanci 346. te 1093.-1106. Zakona o obveznim odnosima. Podrobnije: J. Barbi¢ i dr:
«Naknada $tete u primjeni novog Zakona o obveznim odnosimay, Narodne novine, Zagreb,
2005.

47 Detaljnije o vremenu prijevoza Barbi¢ Jaksa, Udzbenik plovidbenog prava, II izdanje,
Narodne novine, Zagreb, 1983., str. 292.

# Infra v. 3.3. 0 odnosu propisa o odgovornosti prijevoznika i propisa o odgovornosti
brodovlasnika i brodara.

¥ Infra v.3.4.

5 SDR ( eng. special drawing rights ) je posebno pravo vuéenja koje se sporazumom ¢&lanica
Medunarodnog monetarnog fonda iz 1974. godine, zlato se prestalo koristiti kao myjerilo
vrijednosti jer je zbog krize na burzama izgubilo svojstvo sigurnog i stabilnog mjerila
vrijednosti. Umjesto zlata uveden je SDR. Sluzi kao mjera veli¢ine nacionalnog gospodarstva i
koli¢ina do koje MMF moze privremeno otkupiti nacionalnu valutu radi uravnotezenja bilance
placanja pojedine ¢lanice. SDR se koristi i u trgovackom te pomorskom pravu. Kod potonjeg
je vazan kod odgovornosti te naroCito za institut ograni¢ene odgovornosti za pomorske
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a prijevoznik 1 putnik mogu izric¢ito 1 pisano ugovoriti visi iznos ogranicenja.
Dakle, ukupna svota odstete ne moze biti ve¢a od propisane granice od 175
000 SDR c¢ak i ako se tuzba za naknadu Stete zbog smrti ili tjelesne ozljede
putnika podnosi protiv viSe osoba (npr. prijevoznika, stvarnog prijevoznika,
osoba koje za njih rade) jer granica odgovornosti vrijedi za ukupne tuzbene
zahtjeve svih vjerovnika u vezi sa smréu, odnosno tjelesnom ozljedom jednog
putnika, bez obzira zasnivaju li se ti zahtjevi na ugovornoj ili izvanugovornoj
odgovornosti.

Ako se tuzba podnosi protiv osoba koje rade za prijevoznika, a te su
osobe djelovale u okviru svojih duznosti na brodu, u pogledu ogranicenja
njihove odgovornosti kao i u pogledu njihova ponasanja zbog kojeg gube
povlasticu ogranienja, na odgovaraju¢i se nacin primjenjuju odredbe
Pomorskog zakonika o odgovornosti prijevoznika. Jedino se na te osobe
nece primjenjivati eventualne vise granice odgovornosti koje mogu ugovoriti
prijevoznik 1 putnik.

Dodatno ograni¢enje, primjenjuje se u pogledu ukupnog zbroja trazbina
svih putnika koji su pretrpjeli Stetu u istom dogadaju. Pravo na dodatno
ograni¢enje ima uz brodara, vlasnik broda, narucitelj prijevoza iz brodarskog
ugovora, osobe koje rade za brodara i osiguratelj. Tada je visina do koje
odgovaraju u domac¢em prijevozu 175 000 SDR x broj putnika koje je brod
ovlasten prevoziti, a u medunarodnom prijevozu je 46 666 SDR x broj putnika
koje je brod ovlasten prevoziti, ali najvise do 25 milijuna SDR>'.

U medunarodnoj plovidbi** primjenjuju se rjeSenja Atenske konvencije iz
2002. godine uz moguénost stavljanja rezervi iz IMO Smjernica. Tada pomorski
prijevoznik u slu¢aju pomorske nezgode odgovara do iznosa od 250 000 SDR
po putniku i Stetnom dogadaju bez obzira na krivnju, tj. na temelju objektivne
odgovornosti. No ukoliko Steta prelazi iznos od 250 000 SDR , za iznos do 400
000 SDR, prijevoznik odgovara prema nacelu pretpostavljene krivnje ukoliko
ne dokaZe da je Steta nastala bez njegove krivnje, namjere ili nepaznje. Tada
je teret dokazivanja na prijevozniku. DrZave ¢lanice mogu ugovoriti 1 vise
granice odgovornosti od 400 000 SDR ili uvesti uz mogu¢nost primjene opt-out
klauzule* tj. neograni¢enu odgovornost za Stete u slu¢aju STOP-a.

trazbine. Vrijednost SDR-a se odreduje na temelju dnevnog prosjeka srednjih vrijednosti
Cetiriju svjetskih valuta - tzv. koSarica valuta (eng. “currency basket”): dolara, eura, jena i
funti. Vrijednost SDR-a najc¢es¢e iznosi 1,5 USD-a., podrobnije: Pavi¢, Drago: Pomorsko
imovinsko pravo, Knjizevni krug, Split, 2006.

5! Direktiva 2009/20 o osiguranju odgovornosti brodovlasnika za pomorske traZbine.

52 V.bilj.18.

3 Novina uveden Protokolom iz 2002. je i obvezno osiguranje odgovornosti za $tete zbog
STOP u iznosu od 250 000 SDR (obaveza prijevoznika koji stvarno izvrsava ¢itav prijevoz ili
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Ukoliko Steta nije posljedica pomorske nezgode pomorski prijevoznik
sukladno Protokolu iz2002. godine odgovara prema principu dokazane krivnje
kada je propisana granica odgovornosti 400 000 SDR po putniku i Stetnom
dogadaju uz moguénost primjene opt-out klauzule. Direktiva 392/2009
u odnosu na Protokol 2002. godine uvodi moguénost stavljanja rezerve na
granicu odgovornosti za “ratne rizike” do 250 000 SDR po putniku i dogadaju
ili najvise 340 000 000 SDR po brodu i dogadaju ili s obzirom na maksimalan
broj od 1360 putnika ovisno $to predstavlja manji iznos s tim da u navedenim
granicama mora postojati i obvezno osiguranje za ratne rizike. Vazna novina
je da je Protokolom iz 2002. uvedeno obvezno osiguranje prema nacelu
objektivne krivnje za Stetu u slucaju smrti 1 tjelesne ozljede u iznosu od 250
000 SDR-a, te da se mijenja definicija stvarnog prijevoznika koji ukljucuje i
osobu koja samo djelomi¢no obavlja prijevoz, ali je stoga svejedno obveznik
prethodno spomenutog obveznog osiguranja, te moguénost direktne tuzbe
protiv osiguratelja u slucaju iste.

Opcenito 1 za domacu 1 medunarodnu plovidbu vazno je upozoriti da
bi ugovaranje manje svote prije nastupanja slucaja koji je prouzrocio smrt ili
tjelesnu ozljedu putnika, a ¢ija je svrha oslobodenje prijevoznika odgovornosti
prema putniku ili odredivanje nize granice odgovornosti od one utvrdene
Pomorskim zakonikom, ili oslobodenje prijevoznikova tereta dokazivanja
bilo niStavo.

Ukupna svota odstete koja se moze posti¢i u okviru svih ugovornih i
izvanugovornih tuzbi podnesenih na osnovi odgovornosti za Stetu zbog smrti ili

dio prijevoza, svjedodzba, kontrola), direktna tuzba protiv osiguratelja radi naknade Stete zbog
STOP, visina obveznog osiguranja je granica osigurateljeve odgovornosti, osiguratelj moze
koristiti sva prava koja ima njegov osiguranik, osim likvidacije i stecaja, ukljucujuéi i wilful
misconduct obranu. Uslijed navedenih novina pojavile su se zapreke prihvac¢anja navedenog
Protokola iz 2002. godine zbog odgovornost za Stetu koja je prouzrocena terorizmom i ratnim
rizicimauopde (... rat, revolucija, pobuna, neprijateljstva, ustanak, zapljena broda, torpediranje
broda, miniranje, terorizam, konfiskacija). Stoga su donesene IMO rezerve i Smjernice za
implementaciju Atenske konvencije iz 2002. godine. Navedene rezerve su sporne je se odnose
na neke rezerve koje uopce nisu niti propisane Atenskom konvencijom. Propisuju mogucnost
prihvacéanja Protokola iz 2002. godine na nacin da se granica odgovornosti za “ratne rizike”
(250 000 SDR po putniku i dogadaju; ili 340 000 000 SDR ukupno po brodu i dogadaju) uz
primjenu nizeg iznosa uz ogranicenje do maksimalno 1360 putnika na nacin da u navedenim
granicama mora postojati i obvezno osiguranje za ratne rizike. Moguénost uvodenja rezerve
na posebno uredenje odgovornosti i osiguranja za ratne rizike i za ne-ratne rizike. Rizici
koji mogu biti “nepokriveni” ili ograniCenog osiguravateljnog pokrica: (odnosi se i na ratne
i na ne-ratne rizike) na Stete od djelovanja radioaktivnih supstanci, kemijskog, bioloskog,
biokemijskog i elektkromagnetskog oruzja, stete od “kompjuterskog” terorizma. Predvidena
je 1 mogucnost rezerve za ratne rizike tj. ugovaranje automatskog prestanka osigurateljnog
pokrica u slucaju ratnog sukoba pet supersila.
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tjelesne ozljede putnika je ograni¢ena. Ako se tuzba podnosi protiv viSe osoba
(npr. prijevoznika, stvarnog prijevoznika i osoba koje rade za prijevoznika)
ukupna svota odstete ne moze biti ve¢a od propisane granice>.

Trazbine za Stetu zbog smrti 1 tjelesne ozljede putnika, uperene
protiv vlasnika, brodara, zakupaca ili poslovoda, osigurane su pomorskim
privilegijom. U hrvatskoj brodovlasnik za te trazbine odgovara stvarno
pravno — brodom u vezi s kojim je trazbina nastala®, dok su u anglosaksonskim
drzavama pitanja pomorskog privilegija procesne prirode.

Prijevoznik gubi pravo koriStenja povlasticama ogranienja
odgovornosti ako se dokaze da je Steta nastala zbog radnje ili propusta koji
je prijevoznik pocinio, bilo u namjeri da prouzroci Stetu bilo bezobzirno
znajuci da bi Steta vjerojatno mogla nastati®. Protokol iz 2002.godine uvodi i
egzoneracijske razloge isklju¢enja odgovornosti prijevoznika ako je nezgoda
je posljedica rata, neprijateljstava, gradanskog rata ili izuzetne, neizbjezne i
nesavladive prirodne pojave ili je nezgoda je u cijelosti prouzro¢ena radnjom
ili propustom tre¢e osobe ucinjenima s namjerom da se prouzroci Steta. Prema
Protokolu i dalje vrijedi opée pravilo umanjenja odgovornosti zbog krivnje
ili neuobicajenog ponasanja putnika. Prijevoznik gubi povlasticu ograni¢enja
odgovornosti ako se dokaze da je Steta nastala zbog radnje ili propusta koji je
prijevoznik pocinio, bilo u namjeri da prouzroc¢i Stetu bilo bezobzirno znajuci
da bi Steta vjerojatno mogla nastati.

II1.4. Odnos propisa o odgovornosti prijevoznika i propisa o odgovornosti
brodovlasnika i brodara ¥’

Uzmimo da je putnik u turistickoj agenciji sklopio ugovor o prijevozu morem,
a stvarni prijevoznik ¢e kao treca stanka tj brodovlasnik izvr$iti prijevoz. U slucaju
potrazivanja naknade Stete zbog STOP-a na turisticku agenciju kao pomorskog
prijevoznika ne bi se primjenjiivale dodatne povlastice koje uziva brodovlasnik.

Takvo pravno uredenje posljedica je ¢injenice da je pravni poloZaj osobe koja
je prijevoznik tj. osobe koja je s putnikom sklopila ugovor o prijevozu u odnosu na

5% Izraz brodar ovdje uklju¢uje vlasnika broda, naruéitelja prijevoza u brodarskom ugovoru,
poslovodu, spasavatelja i osiguratelja odgovornosti te sve osobe koje rade za brodara.

55 ¢l. 241.st. 1. t. 2. Pomorski zakonik

3¢ Prijevoznik kod ugovora o prijevozu putnika morem mora dokazati da je brod bio sposoban
za plovidbu tijekom cijelog putovanja dok kod ugovora o prijevozu tereta mora samo dokazati
da je brod bio sposoban za plovidbu samo do pocetka putovanja.

57 Za potrebe dijela rada izraz ,brodovlasnik* obuhvaéa i izraz ,brodar po uzoru na
odgovaraju¢e medunarodne konvencije.
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stvarnog prijevoznika tj. brodara®® gori od pravnog polozaja odgovorne osobe
koja je brodovlasnik jer se radi o odgovornosti osobe koja je sklopila ugovor
o prijevozu, odnosno koja taj ugovor izvrSava i koja je i vlasnik broda ili koja
ima kontrolu nad brodom. Dakle samome brodovlasniku je u interesu da se
navedeno putovanje dobro zavrsi jer se sluzi svojom imovinom i ima puno vec¢i
ulog od turisticke agencije koja je tu samo posrednik. S obzirom na to dodatno
svojstvo, pravni sustav priznaje dodatnu ,,povlasticu globalnog ogranicenja
odgovornosti“?, a otezava moguénost tuzitelja da u cijelosti nadoknadi Stetu
zbog smrti ili tjelesne ozljede putnika.

Granica odgovornosti brodovlasnika za Stete zbog STOP-a odredena
je obzirom na osnovicu koja se unaprijed zna (kapacitet broda, odnosno
maksimalni broj putnika koji je ovlasten prevoziti) i ne ovisi o subjektivnom
elementu kao Sto je slucaj kod ukupne odgovornosti prijevoznika, buduci
da iznos ukupne odgovornosti prijevoznika ovisi o subjektivnom elementu,
odnosno o broju putnika koji istaknu zahtjev za naknadu Stete. Dakle, granice
odgovornosti brodovlasnika ureduju se ,,globalno®, tj. po brodu, a granice
odgovornosti prijevoznika ureduju se pojedina¢no odnosno “po putniku 1
putovanju‘®.

U odnosu na brodovlasnika mjerodavne su osim Konvencije iz 1961.
1 Atenske konvencije iz 1974. ne mijenjaju prava i obveze prijevoznika koji
je vlasnik broda u smislu Konvencije iz 1957. i Konvencije iz 1976. godine.
Odnos ovih konvencija izri¢ito je ustanovljen odredbom ¢lanka 8 Konvencije
iz 1961. odnosno clanka 19. Atenske konvencije na nacin da se oste¢enik moze
susresti s dva ograni¢enja odgovornosti Stetnika. Osim ogranicenja iz Atenske
konvencije, prijevoznik (stvarni prijevoznik) koji je ujedno i brodovlasnik
moze se koristiti 1 povlasticom globalnog ograni¢ena iz Konvencije iz 1957.
odnosno 1976. godine vrijedi i za prava i obveze radnika ili zastupnika
prijevoznika, odnosno stvarnog prijevoznika.®'

8 Prijevoznik moze biti i neka turisti¢ka agencija koja s putnikom sklopi ugovor o prijevozu.
Brodovlasnika moze stvarno izvrSiti prijevoz i na taj nacin postati stvarni prijevoznik na
kojeg Ce se primjenjivati Atenska konvencija, ali i konvencije o ograni¢enju odgovornosti
brodovlasnika.

% Op.cit.J. Marin, str.68.

6 Tbid.

¢! Prve konvencije koje ureduju ovu materiju su bile Medunarodna konvencija u ujednacenje
odredenih pravila o ograni¢enju odgovornosti vlasnika ponekih putova, iz 1924. godine,
Medunarodne konvencije o ograni¢enju odgovornosti vlasnika pomorskih brodova iz
1957. godine, Konvencije o ograni¢enju odgovornosti u pomorske trazbine, iz 1976. (dalje
Konvencija iz 1976.). Navedeni odnos dana s ve¢inom regulira Konvencija o prijevozu putnika
- Konvencije iz 1961. i Atenska konvencija iz 1974. Godine u slucaju kada se primjenjuje
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IV. ZAKLJUCAK

Trend poostrenja temelja i granica odgovornosti pomorskog prijevoznika za
Stete zbog STOP vidljiv je u medunarodnoj, a time posredno i nacionalnoj plovidbi.
Specifi¢nost pomorskog prava u odnosu na druge grane prometa ocituje se zbog
temelja odgovornosti prema kojoj pomorski prijevoznik odgovara temeljem dokazane
krivnje, a samo iznimno temeljem pretpostavljene krivnje. Treba naglasiti da se i
smrti ili tjelesne ozljede putnika u cijelosti ili djelomi¢no doslo krivnjom putnika ili
njegovim ponasanjem koje se ne moze smatrati uobicajenim.

Takvo pravno uredenje polako postaje proslost i svjedoci smo unifikacije kako
na regionalnoj razini tako i opc¢enito ujednacavanjem temelja i granica odgovornosti
pomorskog prijevoznik sa prijevoznicima iz drugih grana prava, a osobito zracnog
prijevoza.

Najnovijim Protokolom Atenske konvencije iz 2002. godine uvode se visoke
granice odgovornosti prijevoznika za smrt i tjelesnu ozljedu. Prema njemu u
iznimnim slucajevima je uvedena mogucnost odgovornosti po principu kauzaliteta,
koji se ve¢ duze vrijeme primjenjuje u drugim granama transportnog prava.
Sukladno predstoje¢im promjenama na trzi$tu i ¢lanstvu u EU Republika Hrvatska
je bila primorana unificirati i implementirati tre¢i pomorski sigurnosni paket, dok se
pristupanje Protokolu iz 2002.godine tek ocekuje.

Slijedom navedenog, realno je ocekivati daljnje poostrenje temelja i granica
prijevoznikove odgovornosti, a time i povisenje cijena pomorskog prijevoza putnika.
U vremenima kada su Zivot i tjelesni integritet putnika uslijed ucestalih nemira i
teroristickih napada u svijetu ugrozeni vise no ikada u povijesti visoki standardi
zastite su prije svega potreba u odnosu na ocuvanje konkurentnosti pomorskog
prijevoznika na trzistu

neka konvencija o prijevozu putnika, a odgovorna osoba iz ovih konvencija je jedno i osoba
koja potpada pod izraz “brodovlasnik” iz Konvencije 1957., odnosno Konvencije iz 1976.
godine.
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